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CASES  ON  THE  CONFLICT  OF  LAWS. 


PART  IV, 

THE  BECOGNTTION  AND  ENFORCEMENT  OF  BIGHTS. 


CHAPTER  XI. 
PEBSONAL  RELATIONS. 


«  » 


SECTIOlJ*!..;:  . 
CAPAcrnr. 


_  » 
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• 


• 
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SOMERSET  V.  STEWAET. 
KiNG*8  Bench.     1772. 

[RepcrUd  Lojft^  1.] 

On  return  to  an  fkabea^  eorpus,  requiring  Captain  Knowles  to  BfatxK"  / 
cause  for  the  seizure  and  detainure  of  the  complainant  Somerset,  a  /' 
negro,  the  case  appeared  to  be  this :  that  the  negro  had  been  a  slave 
to  Mr.  Stewart,  in  Virginia ;  had  been  purchased  fh)m  the  African 
coast,  in  the  course  of  the  slave  trade,  as  tolerated  In  the  plantation ; 
that  he  had  been  brought  over  to  England  bj  his  master,  who,  intend- 
ing to  return,  by  force  sent  him  on  board  of  Captain  Knowles's  vessel, 
l3Mng  in  the  river ;  and  was  there,  by  the  order  of  his  master,  in  the 
custody  of  Captain  Knowles,  detained  against  his  consent,  until 
returned  in  obedience  to  the  writ  And  under  this  order  and  the  facts 
stated,  Captain  Knowles  relied  in  his  justification.^ 

^  The  aigaments  of  Mr.  Hargraye  and  Mr.  AUeyne  for  the  negro,  and  of  Mr.  Wallace 
and  Saijeant  DaTj  for  the  defendant,  are  omitted  ;  they  will  be  fonnd  at  length  in  21 
Howell's  State  Trials,  1.  In  the  course  of  the  aignment,  "  the  coort  approved  Mr. 
AUeyne's  opinion  of  the  distinction  how  far  municipal  laws  were  to  be  regarded; 
instanced  the  right  of  marriage,  which,  properly  solemnized,  was  in  all  places  the  same, 
bnt  the  regnlations  of  power  over  children  from  it,  and  other  circumstances,  very 
various."  At  the  end  of  the  arguments,  Lord  Mansfield  said:  "  The  now  question  is, 
whether  any  dominion,  authority,  or*«oercion  can  be  exercised  in  this  country  on  a 
slave  according  to  the  American  laws  f  The  difficulty  of  adopting  the  relation  without 
adopting  it  in  all  its  consequences  is  Indeed  extreme ;  and  yet  many  of  those  conse- 
quences are  absolutely  contrary  to  the  municipal  law  of  England.  We  have  no  au- 
thority to  regulate  the  conditions  in  which  law  shall  operate."  —  £d. 
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Lord  Maksfibld,  C.  J.^  We  pay  all  doe  attention  to  the  opinion  of 
Sir  Philip  Torke  and  Lord  Chief  Jnstice  Talbot,  whereby  they  pledged 
themselves  to  the  British  planters  for  all  the  legal  consequences  of 
slaves  coming  over  to  this  kingdom  or  being  baptized :  recognized  by 
Lord  Hard  wicky  sitting  as  Chancellor,  on  the  1 9th  of  October,  1749,  that 
trover  would  lie ;  that  a  notion  had  prevailed,  if  a  negro  came  over  or 
became  a  Christian,  he  was  emancipated,  bat  no  ground  in  law ;  that 
he  and  Lord  Talbot,  when  attorney  and  solicitor-general,  were  of  opin- 
ion that  no  such  claim  for  freedom  was  valid ;  that  though  the  statute 
of  tenures  had  abolished  villains  regardant  to  a  manor,  yet  he  did  not 
conceive  but  that  a  man  might  still  become  a  villain  in  gross,  by  con- 
fessing himself  such  in  open  court  We  are  so  well  agreed  that  we 
think  there  is  no  occasion  of  having  it  argued  (as  I  intimated  an  inten- 
tion at  first)  before  all  the  judg[e&;*ji§  is  usual,  for  obvious  reasons,  on 
a  return  to  a  Jiabeas  carpus^  /Tl^cr  t>nly  question  before  us  is,  whether 
the  cause  on  the  return  id  sufficient ;  if  it  is,  the  negro  must  be  re- 
manded ;  if  it  is  not,  bd-^UHMTbe  dischai^ed.  Accordingly,  the  return 
states  that  the  slaycf  ^pitrled  and  refused  to  serve ;  whereupon  he  was 
kept  to  be  sol^JE^soiidt*  So  high  an  act  of  dominion  must  be  recog- 
nized by  the  l^^t  the  country  where  it  is  used.  The  power  of  a  master 
over  his^slav^^has  been  extremel}*  different  in  different  countries.  The 
statf  .of.slflryery  is  of  such  a  nature  that  it  is  incapable  of  being  intro- 
diUC^*qh*any  reasons,  moral  or  political,  but  only  positive  law,  which 
««^pVe^fves  its  force  long  after  the  reasons,  occasion,  and  time  itself  from 
*•*". whence  it  was  created  is  erased  from  memory.  It's  so  odious  that 
*\  'nothing  can  be  suffered  to  support  it  but  positive  law.  Whatever  in- 
conveniences, therefore,  ma}'  follow  fh>m  a  decision,  I  cannot  say  this 
case  is  allowed  or  approved  by  the  law  of  England ;  and  therefore  the 
black  must  be  discharged. 


POLTDOBE  V.  PBmCE. 

DiSTBiCT  Court  of  the  United  States,  District  or  Maike.    1837. 

[Reported  Ware^  402.] 

This  was  a  libel  for  an  assault  and  battery  committed  by  the  master 
on  a  passenger,  on  a  voyage  from  Guadaloupe  to  Portland.  It  ap- 
peared from  the  evidence  that  the  libellant  was  a  slave  in  Guadaloupe.* 

Ware,  District  Judge.  ...  It  is  alleged  in  the  answer  as  a  substan- 
tive ground  of  defence,  and  the  fact  is  admitted  on  the  other  side  that 
the  libellant,  in  his  own  country,  is  a  slave,  and  as  such,  incapable  of 
appearing  as  a  party  in  any  court  of  justice ;  and  it  is  contended  that 

1  Lord  Mansfield  first  redted  the  return  to  the  writ  —  Ed. 
*  The  remainder  of  the  statement  of  facts  and  part  of  the  opinioB  are  omitted. 
—  Ed. 
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this  personal  incapacity  apon  the  receiTed  principles  of  the  Jtts  gen- 
Hum^  or  at  least  on  the  principles  of  national  comity,  follows  him  into 
whatever  conntr}'  he  may  voluntarily  go,  or  be  carried  by  his  masten 
The  argument  is,  that  the  institution  of  personal  servitude,  however 
contrar}'  it  ma}'  be  to  natural  right,  is  an  institution  admitted  and 
acknowledged  by  the  law  of  nations;  that  every  nation  having  the 
exclusive  right  to  regulate  its  own  internal  polity,  and  to  determine  the 
personal  estate  or  capacity  of  its  members,  air  other  nations  are  bound 
by  the  ju9  gentium,  or  by  national  comity,  to  take  notice  of,  and  rec- 
ognize this  personal  status  as  it  would  be  recognized  in  the  forum  of 
their  original  domieil,  while  they  remain  members  of  tliat  community ; 
that  personal  qualities  impressed  upon  them  by  the  law.  of  their  original 
domieil  as  to  their  civil  capiicities,  or  incapacities,  travel  with  them 
wherever  they  go,  until  their  legal  connection  with  that  country  is 
dissolved.  .  .  . 

The  general  doctrine  of  foreign  jurists  seems  to  be,  that  the  stfite  of 
the  person,  that  is,  his  legal  capacitj'  to  do,  or  not  to  do,  certain  acts 
is  to  be  determined  by  the  law  of  his  domieil.  ...  If  this  general 
principle  is  to  be  received  without  qualification,  it  would  seem  to 
decide  Xhe  present  case  at  once,  for  it  is  admitted  that  in  Guadaloupe 
where  the  libellant  has  his  domieil,  he  can  maintain  no  action  in  a 
court  of  justice.  But  though  the  principle  is  stated  in  these  broad  and 
general  terms,  3*et  when  it  is  brought  to  a  practical  application  in  its 
various  modifications,  in  the  actual  business  of  life,  it  is  found  to  be 
qualified  by  so  many  exceptions  and  limitations,  that  the  principle  itself 
is  stripped  of  a  great  part  of  its  imposing  authority.  No  nation,  it  is 
believed,  ever  gave  it  effect  in  its  practical  jurisprudence,  in  its  whole 
extent.  Among  these  personal  statutes  for  which  this  ubiquity  is 
claimed  are  those  which  formerly  over  the  whole  of  Europe,  and  still 
over  a  lai^e  part  of  it,  divide  the  people  into  different  castes;  as 
nobles  and  plebeians,  clergy  and  laity.  The  favored  classes  were 
entitled  to  many  privileges  and  immunities,  particularly  beneficial  and 
honorable  to  themselves.  It  cannot  be  supposed  that  these  immuni- 
ties would  be  allowed  in  a  country  which  admitted  no  such  distinctions 
in  its  domestic  policy.  If  a  bill  in  equitj'  were  filed  in  one  of  our 
.courts  against  an  English  nobleman,  temporarily  resident  here,  would 
be  be  allowed  to  put  in  an  answer  upon  his  honor,  and  not  under  oath, 
because  he  was  entitled  to  that  personal  privilege  in  the  forum  of  his 
domieil?  I  apprehend  not  In  like  manner  the  disqualification  and 
incapacities  by  which  persons  may  be  affected  b}^  the  municipal  institu- 
tions of  their  own  country,  will  not  be  recognized  against  them  in 
countries  by  whose  laws  no  such  disqualifications  are  acknowledged. 
In  England  a  person  who  has  incurred  the  penalties  of  a  premunire  or 
has  suffered  the  process  of  outlawry  against  him  can  maintain  no 
action  for  the  recovery  of  a  debt,  or  the  redress  of  a  personal  wrong. 
But  would  it  be  contended  that  because  he  could  not  maintain  an  ac- 
tion in  the  forum  of  his  domieil,  that  he  could  have  no  remedy  on  a 
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contract  entered  into,  or  s  tort  done  to  him  wilbia  our  Jnrisdiotion  ? 
Tli«  reuons  upon  wliicli  aa  action  is  denieil  Lim  in  the  ronim  of  his 
domicil  are  peculiar  to  that  country,  and  have  no  application  within 
auother  Jurisdiction.  The  incapadty  ia  created  for  causes  that  relate 
entirely  to  the  domestic  and  internal  polity  of  that  country.  As  soon 
aa  he  has  passed  beyond  its  territorial  limits,  the  reason  of  his  incapac- 
ity oeaaes  to  operate,  and  in  justice  the  incapacity  should  cease  alsa 

Every  nation  has  a  perfect  right  to  establish  for  itself,  its  own  forma 
of  internal  polity,  and  to  determine  the  State  and  condition,  the  mTil 
capacities  and  incapacities  of  its  own  members.  Besides  these  per- 
sonal laws  determining  the  state  and  condition  of  individuals  which 
are  founded  on  natural  relatioaa  and  qualities,  and  such  as  are  univer- 
sally recognized  among  civilized  oommunitica ;  aa  those  of  parent  and 
-child,  those  resulting  from  marriage,  from  intellectual  imbecility  and 
the  like,  they  may,  and  in  poiut  of  fact,  do  establish  distinctions,  which 
are  not  founded  in  nature,  but  relate  only  to  the  peculiarities  of  their 
own  social  organization,  to  their  own  municipal  laws,  and  to  the  arti- 
ficial forms  of  society,  which  are  established  among  themselves.  Now 
it  is  freely  admitted  that  other  nations  are  bound  by  the  ^'tu  gentium 
to  admit  tlie  validity  of  all  those  personal  statutes  of  other  communi- 
ties establishing  such  distinctions  among  their  members,  whether  nat- 
ural or  artificial,  to  a  certain  extent.  Their  validity  will  lie  admitted, 
And  they  will  be  enforced  by  tlie  tribunals  of  other  countries,  as  to  acts 
which  are  done,  and  rights  which  are  acquired  within  the  territorial 
limits  of  the  community  where  these  laws  are  established.  There  they 
have  a  legal,  and  other  nations  are  bound  to  admit,  certainly  as  a 
general  rule,  a  rightful  authority. 

But  it  is  by  no  means  so  clear  that  those  personal  distinctions  which 
-are  not  founded  in  nature,  and  are  the  result  of  mere  civil  institutions, 
can  be  allowed  to  accompany   them,   and  give   them    personal  im- 
munities, or  affect  them  with  personal  incapacities  in  other  countries 
in  which   they  may  be  temporarily  resident  or  transiently  passing, 
whose  laws  acknowledge  do  such  distinction.    The  law  of  the  place 
where  a  person  is  for  ttie  time  being,  as  to  acts  done,  or  rights  ac- 
quired within  that  Jurisdiction,  it  would  seem,  ought  to  prevail  so  far 
as  his  civil  rights  depend  on  his  personal  status.     For  these  personal 
statutes  establishing  distinctions  between  individuals  as  to  their  civil 
qualities,  have  a  direct  relation  to  public  order,  and,  as  is  remarked  by 
one  of  the  most  eminent  living  jurists  in  continental  Europe :  "  Ever}* 
person  who  establishes  his  dwelling  in  a  country,  or,  it  may  be  added, 
isiently  within  it,  is  bound  to  conform  to  the  measures  which 
iw  prescribes,  in  the  interest  of  public  decorum  and  good 
Merlin,  Rep.  Jur.,  Effet  Retroactif,  sect.  8,  §  2,  art.  5.     The 
I  is  applied  to  the  case  of  a  married  woman.    If  by  the  law  of 
I  she  is  authorized  to  make  valid  contracts,  and  to  maintain 
n  a  court  of  Justice  in  her  own  name  without  the  authoriza- 
:  husband,  and  she  removes  to  a  country  by  whose  laws  this 
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power  is  denied  to  married  women,  she  will  not  carry  with  her,  into 
her  new  residence,  the  capacity  to  contract,  to  plead,  and  to  "be  im^ 
pleaded  in  a  court  of  justice  as  she  is  allowed  by  the  law  of  her  domi- 
cil,  this  capacity  being  denied  by  the  local  law,  as  offensive  to  good 
manners.  If  a  person  happens  to  transfer  his  residence  to  a  country 
where  the  same  personal  distinctions  are  established,  as  are  allowed  in 
his  own  domestic  forum,  it  is  not  intended  to  be  denied,  but  that  the 
tribunals  of  this  country  may  allow  him  his  personal  immunities  or 
affect  him  with  the  personal  incapacity  of  his  domicil ;  but  it  will,  I 
apprehend,  be  according  to  the  local  law,  and  not  according  to  the  law 
of  his  domicil.  If  a  Turkish  or  Hindoo  husband  were  travelling  in 
this  country  with  his  wife,  or  temporarily  resident  here,  we  should, 
without  hesitation,  acknowledge  the  relation  of  husband  and  wife  be- 
tween them  ;  but  the  legal  pre-eminence  of  the  husband  as  to  acts  done 
here,  would  be  admitted  only  to  the  extent  that  the  marital  rights  are 
recognized  by  our  laws,  and  not  as  they  are  recognized  by  the  law  of 
his  domicil  If  a  Roman  father,  or  a  father  from  any  country  which 
had  adopted  the  Roman  law  of  paternal  power,  were  Ravelling  in  this 
country  with  a  minor  child,  we  should  acknowledge  the  relation  of. 
parent  and  child,  but  we  should  admit,  I  presume,  as  a  general  rule, 
the  exercise  of  the  paternal  power  no  further  than  as  it  is  authorized 
by  our  own  law.  If  a  foreigner,  in  whosi  country  slavery  is  estab- 
lished, were  temporarily  resident  in  Virginia,  where  slavery  also  exists, 
and  had  brought  with  him  a  slave  as  a  servant,  a  court  sitting  in  Vir* 
ginia  might,  I  suppose,  recognize  the  relation  of  master  and  slave,  be- 
cause that  is  a  relation  known  to  the  local  law,  but  it  would  limit  the 
exercise  of  the  master's  authority  over  his  slave,  by  their  own  law,  and 
not  by  the  law  of  the  master's  domicil. 

It  is  among  the  first  maxims  of  the  jtu  gentium  that  the  legislative 
power  of  every  nation  is  confined  to  its  own  territorial  limits.  This  is 
a  principle  which  results  directly  and  necessarily  from  the  independence 
of  nations.  Whatever  may  be  the  nature  of  the  law,  whether  it  relates 
purely  to  persons  and  their  civil  qualities,  or  to  things,  it  can,  praprio 
vigote^  have  no  force  within  the  territorial  limits  of  another  nation.  It 
follows  that  the  peculiar  personal  status,  as  to  his  capacities  or  incapac- 
ities, which  an  individual  derives  from  the  law  of  his  domicil,  and  which 
are  imparted  only  b}'  that  law,  is  suspended  when  he  gets  beyond  the 
sphere  in  which  that  law  is  in  force.  And  when  he  passes  into  another 
Jurisdiction  his  personal  status  becomes  immediatel}'  affected  by  a  new 
law,  and  he  has  those  personal  capacities  only  which  the  local  law 
allows.  The  civil  capacities  and  incapacities  with  which  he  is  affected 
by  the  law  of  his  domicil,  cannot  avail  either  for  his  benefit  or  to  his 
prejudice,  any  further  than  as  they  are  coincident  witli  those  recognized 
by  the  local  law,  or  as  that  community  may,  on  principles  of  national 
comit3%  choose  to  adopt  the  foreign  law.  Though  the  civilians,  as  has 
been  observed,  generally  hold  that  the  law  of  the  domicil  should  govern 
as  to  the  personal  status,  it  is  by  no  means  true  that  they  are  univer- 
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sally  agreed.  Voet,  one  of  the  most  eminent^  of  whom  it  has  been  said 
that  by  his  clearness  and  logic  he  merits  the  title  of  the  geometer  of 
jurisprudence,  Merlin,  Quest.  Droit,  Confession^  sect.  2,  note  1,  after 
stating  that  such  is  the  opinion  of  the  majority,  piurium  opinioj  gives 
his  own  opinion  in  decisive  terms,  that  personal  statutes,  as  well  as 
those  relating  to  things,  are  limited  in  their  operation  to  the  country 
by  which  they  are  established;  and  he  supports  his  opinion  by  the 
authority  of  the  Roman  law,  as  well  as  by  that  plain  and  obvious 
axiom  of  the  jits  gentium^  that  the  legislative  power  of  every  govern- 
ment is  confined  to  its  own  territorial  limits.  Ad  Pand.,  1.  1,  tit.  4, 
Fart  2,  n.  5,  7,  8.  Gail,  who  has  been  st3'led  the  Papinian  of  Ger- 
many, maintains  the  same  opinion  in  terms  equally  positive.  Pract. 
Obs.,  1.  8,  obs.  122,  n.  11. 

The  inconveniences  which  would  result  from  a  practical  adoption  of 
the  principle  that  the  law  of  the  domicll  must  prevail,  which  determines 
the  personal  status  of  the  individual,  wherever  he  may  be,  would  be 
found  to  be  vefy  great.  If  we  admit  that  a  foreigner  has  all  those  per- 
SDual  capacities  and  civil  qualities  in  this  country  which  the  law  of  his 
domicil  allows,  to  be  consistent  and  follow  out  the  principle  we  must 
adopt  all  those  subsidiary-  laws  of  his  domicil  which  regulate  and  pro- 
tect him  in  the  enjoyment  of  his  personal  status.  If,  for  example,  we 
acknowledge  the  relation  of  master  and  slave,  our  law  should,  in  con- 
sistency, arm  the  master  with  the  authority'  to  govern  his  slave,  with 
the  power  of  disposing  of  his  person  and  labor,  which  he  enjoj's  by  the 
law  of  his  own  country*.  It  would  be  a  mocker}^  to  acknowledge  the  re- 
lation of  master  and  slave  and  to  deny  all  the  legal  consequences  which 
that  relation  imports.  If  we  adopt  the  artificial  distinctions  of  other 
nations  with  regard  to  their  subjects,  when  the^'  are  temporarily  resi- 
dent among  us,  it  would  seem  that  we  must  also  adopt  that  part  of 
their  laws  which  regulates  those  artificial  relations,  and  the  rights  and 
duties  which  result  from  them.  Natural  relations  of  foreigners,  and 
such  as  are  established  by  our  own  domestic  institutions,  we  recognize 
in  foreigners  who  are  temporarily  resident  among  us ;  but  the  rights 
and  obligations  which  flow  from  them  must,  as  a  general  rule  at  least, 
be  determined  by  our  own  law,  and  be  enforced  by  such  means  only  as 
the  local  law  allows.  But  those  merely  artificial  distinctions,  those 
capacities  and  disqualifications  of  mere  positive  institution,  established 
by  different  communities  among  their  members,  which  are  not  founded 
in  nature  but  which  relate  to  their  own  domestic  economy,  their  mu- 
nicipal institutions,  and  their  peculiar  social  organization,  cannpt  be 
admitted  to  follow  them  into  other  nations  in  whose  laws  such  distinc- 
tions are  unknown,  without  disturbing  the  whole  order  of  societ}',  and 
introducing  into  communities  privileged  castes  of  persons,  each  gov- 
erned to  a  considerable  extent  by  different  laws  and  affected  by  per- 
sonal privileges  peculiar  to  themselves,  and  totally  at  variance  with  the 
habits,  social  order,  and  the  laws  of  the  community  among  whom  they 
reside. 
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I  have  tUoa  far  ootuidered  the  subject  as  it  was  presented  in  one 
brancb  ot  the  argument,  as  purely  a  question  of  the  jut  j/enlium,  to 
which  the  same  conuderationa  will  apply  whether  it  be  raised  in  one 
country  or  aoother,  and  I  oome  to  the  oonclusion  that  the  libellant  is 
not  diequ&liBed  Ttotn  maiDtaining  an  action  for  a  personal  tort  com- 
mitted within  our  jurisdiction,  merely  because  he  is  by  the  laws  of  his 
own  countiy  rendered  incapable  of  maintaining  an  action  in  the  forum 
of  bis  domicil.  And  that  conclusion  will  i>e  fortified  by  recurring  to 
our  own  domeatio  jurisprudence.  ■  .  . 

The  clearest  and  moat  distinot  recognition  of  the  principle  that  tlic  ' 
civil  capacities  and  iocapacities  of  an  individual  are  to  be  determined  ' 
by  the  law  of  the  place  where  the  person  is,  and  not  by  that  of  his  { 
domicil,  is  found  in  the  decisions  upon  the  very  subject  which  isin- 
TOlved  in  this  case  —  that  of  slavery.  ...  All  these  cases  stand  upon 
the  principle  that  slavery,  and  wiUi  it  as  a  ueceasary  consequence,  all 
the  civU  incapacities  which  are  peculiar  to  that  servile  state,  depend 
eutirelyon  the  local  law.    It  follows  of  course  that  when  a  slave  passes 
into  a  oountry,  by  whose  laws  slavery  is  not  nco^nixed,  his  civil  condi- 
tion is  changed  from  a  state  of  servitade  to  Uiat  of  Avedom,  and  he 
becomes  invested  with  those  civil  capacities  which  the  law  of  the  place 
imparts  to  all  who  stand  in  the  same  category.    It  is  indeed  said,  by 
Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  court,  in  the  case 
of  the  Slave  Med  (C.  v.  Avcs,  18  Pick.  193),  that  "slaves  in  such,' 
case  become  free,  not  so  much  becanse  any  alteration  is  made  in  their 
status  or  condition,  as  because  there  is  no  law  which  will  warrant,  but 
there  are  laws,  if  they  choose  to  avail  themselves  of  them,  which  pro- 
hibit their  forcible  detention,  or  forcible  removal."     If  by  thb  is 
meant  there  is  no  change  in  the  personal  state  of  a  slave  in  rdatton  to 
tiie  law  of  the  country  he  has  left,  it  may  well  be  admitted  to  be  cor- 
rect   The  law  of  that  country,  notwithstanding  he  is  for  the  time 
withdrawn  fh>m  its  direct  and  immediate  control,  would  hdd  him  to  be 
a  sUve  unUl  be  acquired  his  freedom  in  some  of  the  forms  of  emanci- 
pation known  to  that  law.    His  mere  transit  into  a  country  whose  law  de- 
clared him  IVee,  within  its  jurisdictional  limits,  would  not /lerw  liberate 
him  fVom  the  incapacities  and  obligations  resulting  from  the  law  of  bis 
domicil  within  the  legitimate  sphere  of  that  law's  operation,  and  if  he 
were  to  retnrn  to  that  country  the  condition  of  servitude  would  reattach 
to  him  precisely  as  when  he  left  it.    So  it  was  decided  by  Lord  Stnwpll. 
in  the  case  of  the  Slave  Graoe,  2  Hi^.  Adm.  94,  and  the  san 
ciple  is  distinctly  established  by  the  case  of  Williams  v.  Brown, 
P.  69.     But  it  by  no  means  follows  that  because  the  law  ot  his 
holds  him  to  be  a  slave,  be  has  not,  while  within  a  jurisdiotioi 
declares  him  to  be  ttee,  all  the  faculties  which  belong  to  a  state 
dom.    It  is  difiScult  to  understand  what  the  law  does,  by  declari 
firee,  if  it  does  not  invest  him  with  the  rights  and  capacities  of 
man;  and  if  it  does,  it  confers  upon  him  a  personal  state,  very  ( 
from  that  of  slavery ;  and  there  ia  oo  abaurdity  or  contradiction 
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posing  a  man  to  be  a  free  man  iif  one  country  and  a  slave  in  another. 
Both  result  from  the  same  principle ;  the  absolute  supremacy  of  the 
laws  of  every  state  within  its  own  territorial  limits.  And  though  Lord 
Stowell  rather  sarcastically  remarks,  that  the  law  of  England,  b^'  adopt- 
ing this  principle,  puts  the  liberty  of  a  man,  as  it  were,  into  a  parenthesis, 
it  is  nothing  different  from  what  occurs  in  many  other  cases,  in  which 
an  individual  is  affected  by  the  law  of  his  domicil  with  peculiar  capa- 
cities and  disqualifications,  which  are  not  recognized  either  in  his  favor 
or  against  him  while  resident  within  another  jurisdiction.  When  he 
returns  to  his  own  country  he  becomes  reinvested  with  his  original  per- 
sonal status  and  the  capacities  and  disqualifications  of  the  law  of 
his  domicil  attach.  Take  a  case  of  familiar  and  daily  occurrence.  A 
man  is  a  magistrate  in  the  place  of  his  domicil.  He  passes  out  of  that 
jurisdiction,  and  he  can  exercise  no  authority  as  a  magistrate.  He  be- 
comes a  private  person,  but  on  his  return  to  the  place  of  his  domicil  he 
reassumes  his  personal  status  as  a  magistrate. 

The  law  which  declares  a  slave  free  on  his  introduction  into  this 
country,  by  necessary  consequences,  if  it  be  not  an  identical  proposi- 
tion, declares  him  to  be  possessed  of  the  civil  qualities  of  a  freeman, 
and  confers  on  him  the  faculty  of  vindicating  his  rights,  and  claiming 
redress  for  wrongs  in  the  ordinary  course  of  justice ;  and  this  general 
proposition  is  an  answer  to  another  part  of  the  argument,  that  the  libel- 
lant  in  this  case  was  put  under  the  government  of  the  respondent 
who  stood  loco  domini,  the  owner  having  delegated  to  him  his  author- 
ity. That  authority  when  the  slave  was  within  the  jurisdiction  of  this 
country,  could  be  exercised  only  under  the  restrictions  of  our  law. 
Tears  before  the  decision  of  Somersett's  case,  it  was  said  by  Lord 
Chancellor  Northington,  that  a  negro  might  maintain  an  action  in 
England,  against  his  master  for  ill  usage.  Shanley  v.  Harvey,  2  Eden, 
126,  quoted ;  2  Hagg.  Adm.  116. 

It  was  supposed  in  the  argument  that  a  distinction  might  be  made, 
founded  on  the  circumstance  that  the  tort  was  committed  on  the  high 
seas,  which  are  within  the  common  jurisdiction  of  all  nations.  It  is 
true  that  no  nation  can  claim  an  exclusive  jurisdiction  over  any  part  of 
the  high  seas,  but  all  nations  can,  and  do  claim  an  exclusive  jurisdic- 
tion over  their  own  vessels  that  float  on  the  high  seas.  A  foreigner 
who  is  a  passenger  on  board  an  American  vessel,  when  the  vessel  has 
lefb  the  port,  and  is  bej'ond  the  jurisdiction  of  his  own  country,  is 
amenable  to  the  laws  of  this  country  and  is  under  their  protection.  If 
he  commits  a  crime  he  may  be  indicted  in  our  courts,  and  punished  by 
our  laws.  If  he  commits  a  tort,  he  is  pereonally  liable  to  answer  for  it 
in  our  courts,  and  if  he  suffers  a  wrong  he  may  appeal  to  the  laws  of 
this  country  for  redress,  as  much  as  though  the  wrong  had  been  done 
him  on  land.  If  the  libellant  would  not  be  precluded  from  maintaining 
an  action  for  a  tort  done  on  land,  he  may  equally  maintain  one  for  a 
tort  done  in  an  American  vessel  on  the  high  seas.  Forbes  v.  Cochrane, 
2  B.  &  C.  448. 
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It  waa  supposed  at  the  argumeDt  that  tbe  capacity  of  the  libellaat  to 
nudntMD  this  action  in  tlie  coarts  of  the  United  States  may  stand  on 
groands  someirbat  different  from  wliat  it  would  in  the  State  courts ; 
that  slavery  existing  In  some  of  the  individual  States  and  not  being 
prohibited  by  tbe  constitution  and  laws  of  the  United  States,  tlie  nv 
tional  oonrta  might  be  bound  by  tbe  principles  of  tbe  jus  gentium  to 
reci^ize  the  incapacities  of  slares  having  a  foreign  domicil,  even 
when  it  would  not  be  done  by  the  State  courts,  and  that  tbe  national 
tribunals  are  under  the  same  obligations  in  this  respect,  whether  sitting 
in  a  State  where  slavery  is  admitted,  or  where  it  is  prohibited.  If  this 
were  conceded,  and  in  the  view  which  I  take  of  the  case  I  do  not  think 
It  necessary  to  give  an  opinioa  upon  the  questiou,  the  answer  is,  that  a 
court  sitting  in  Louisiana  is  no  more  bound  than  one  sitting  in  Maine, 
to  recognize  as  to  any  acts,  or  rights  acquired,  within  the  exclusive 
jurisdieUon  of  the  United  States,  the  artificial  incapacities  of  persons 
resulting  firom  a  foreign  law.  The  question  in  both  cases  would  he, 
whether  the  party  could,  by  tbe  laws  of  the  United  States,  have  a  stand- 
ing in  court  Tlie  court  certainly  is  not  bound  to  enforce  against  him 
a  personal  incapacity  derived  fh)m  the  law  of  bis  domicil,  because  that 
law  ean  have  no  force  in  this  country  any  fhrtber  than  our  law  on  the 
principles  of  comity  chooses  to  adopt  it ;  and  every  nation  will  judge 
for  itself  how  Tar  it  is  consistent  with  its  own  interest  and  polic)'  to 
extend  its  comity  in  this  respect.  If  the  legislative  power  has  pre- 
scribed no  rule,  the  courts  must  of  necessity  decide  in  such  individual 
case  as  it  is  presented,  and  however  embarrassing  and  perplexing  tbe 
case  may  sometimes  be,  the  courts  cannot  escape  them.  If  the  inca- 
pacity alleged  were  slavery,  it  is  not  for  me  to  say  what  would  be 
the  judgment  of  a  court  sitting  within  a  jurisdiction  where  slavery  is 
allowed,  but  sitting  as  this  court  does,  in  a  place  where  slavery  by  tlie 
local  law  is  prohibited,  I  do  not  feel  myself  called  upon  to  allow  that 
disqnaliflcation  when  it  is  alleged  by  a  wrong-doer,  as  attaching  to  tbe 
libellant  by  the  laws  of  a  foreign  power,  for  the  purpose  of  withdrawing 
himself  trom  responsibility  for  his  own  wrong. 


COUMONWEALTH  t>.  GREEN. 
ScpKBMi  Judicial  Court  or  HASSACBrsxTTS.    182 
[Beparted  17  MaMmtehutslU,  BIG.] 
Pabker,  C.  J.'    The  prisoner,  having  been  convicted,  b 
of  a  jury,  of  tbe  crime  of  murder,  at  the  last  term  of  the  i 
for  a  new  trial ;  because,  as  alleged   in  bis  motion,  o 
Stoddard,  who  had  been  sworn  as  a  witness  on  tbe  part  of 
and  who  liad  testified  to  the  jury,  bad  been  convicted  of  i 
1  Part  of  the  oiHnion  b  omitted.  —  Ed. 
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laroeD3%  in  a  ooart  having  jurisdiction  of  the  offence,  within  the  State 
of  New  York ;  whereby-,  as  is  alleged,  he  was  rendered  infamous,  and 
for  that  reason  his  testimony  could  not  be  received  in  a  court  of  justice 
in  this  Commonwealth.  .  •  . 

If  New  York  is  to  be  considered  on  the  footing  of  a  foreign  State, 
the  difficult}'  of  giving  such  effect  to  a  conviction  seems  insuperable. 
The  objection  to  the  witness  on  account  of  infamy  must  be  supported 
by  a  recoi*d  of  the  judgment.  What  is  a  record  of  a  foreign  State,  and 
how  it  shall  be  authenticated,  are  questions  of  delicacy  and  difficulty, 
which  it  would  be  almost  impossible  to  settle  in  the  course  of  a  trial, 
which  must  always  proceed  with  as  little  interruption  and  delay  as  pos- 
sible. Whether  the  facts,  which  would  be  here  deemed  an  infamous 
crime,  are  the  same  which  constitute  the  like  offence  in  the  country 
from  which  the  record  comes,  the  court  would  have  no  means  of  know- 
ing with  certainty.  The  crime  of  treason  is  known  to  be  diffei'ent  in 
different  countries ;  what  is  felon}*,  also,  in  one  country  may  not  be 
felony  in  another ;  and  it  is  competent  to  the  legislature  of  ever}*  nation 
to  attach  disabilities  to  the  commission  of  offences  which,  by  the  laws 
of  other  nations,  may  be  wholly  without  such  consequences. 

Thus  one  State  may  enact  that  the  detention  of  another's  property 
after  demand  by  the  owner,  shall  be  deemed  and  taken  to  be  larceny, 
and  punished  as  such ;  and  that  a  general  description  of  the  offence,  in 
the  indictment,  should  be  sufficient ;  so  that  a  foreign  court  could  never 
know,  by  insi)ection  of  a  copy  of  a  record,  what  were  the  ingredients  of 
the  crime  which  had  been  punished. 

So,  also,  the  non-payment  of  a  debt  may  be  branded  with  infamy  by 
the  laws  of  any  country,  and  designated  by  some  term  usually  denoting 
the  crimen  falsi  ;  and  this  class  of  crimes  may  be  enlarged  so  as  to  com- 
prehend transactions  which  in  other  countries  ai*e  considered  venial, 
or  at  least  not  criminal 

If  the  common  law  were  unchangeable,  the  courts  of  countries  which 
adopt  it  as  part  of  their  code  might  know  with  certainty  the  nature  and 
character  of  crimes ;  but  while  every  country  has  its  legislature,  which 
has  a  right  to  alter  or  repeal  the  common  law,  such  certainty  cannot  be 
attained.  Treason,  by  the  common  law,  renders  the  convict  infamous ; 
but  many  acts  ara  made  treason  by  positive  enactments  in  one  country, 
which  would  not  be  so  in  another.  The  infamy,  therefore,  consequent 
upon  treason,  ought  not  to  pass  beyond  the  country  in  which  the  crime 
is  committed. 

Another  objection  to  receiving  such  evidence  for  such  a  purpose  is, 
that  a  person,  who  may  have  left  his  native  country  convicted  of  crime, 
however  long  he  may  have  lived  in  his  adopted  country,  and  whatever 
reputation  he  may  have  acquired  by  a  course  of  upright  and  honorable 
conduct,  has  no  means  of  being  restored  to  credit.  For  the  pardon- 
ing i)ower  of  the  country  where  he  resides  cannot  reach  an  offence 
committed  without  its  Jurisdiction.  And  thus  it  may  happen  that  a 
naturalized  citizen,  who,  by  his  virtue  and  talents,  and  a  long  course  of 
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irrcproftoluible  conduct,  tatty  have  obtained  the  confidence  of  his  fol- 
low-citizens,  and  even  their  sulfrsgea  for  the  most  important  offiues, 
may  be  met  in  a  court  of  Justice  by  some  obsolete  record  of  a  conviction 
of  some  crime,  perhaps  merely  political,  which  may  be  deemed  infamous 
in  the  conntrj  from  which  he  came ;  and  can  have  no  power  of  efFacing 
the  stain,  without  soliciting  a  pardon  where  he  may  be  wholly  forgotten, 
and  where  there  can  \x  no  evidence  of  such  a  change  of  life  and  manners 
as  would  entitle  him  to  the  clemency  of  the  offended  power. 

It  is  these  difficulties,  with  others  which  might  be  mentioned,  which 
justify  the  principle  that  appears  to  be  adopted  by  the  English  courts ; 
and  which  we  are  disposed  to  think  is  a  maxim  of  general  law,  recog- 
nized by  all  nations,  viz.  that  the  penal  laws  of  a  country  do  not  reach, 
in  their  effects,  beyond  the  Jurisdiction  where  they  are  established.  It 
is  so  laid  down  by  an  eminent  Judge  in  the  case  of  Folliott  v.  Ogden, 
1  H.  Black.  131,  and  in  a  treatise  of  public  law  by  Martens,  the  same 
principle  is  advanced  in  more  extensive  and  unlimited  terms.  In  the 
24th  aecUon  of  his  work  he  says,  "  The  criminal  power  being  confined 
to  the  territor}',  no  act  of  its  authority  can  be  exercised  in  foreign 
countries  without  violating  their  rights."  In  the  25th  sevtiou  be  says, 
"  By  the  same  principles  a  sentence,  which  attacks  the  honor,  rights, 
or  property  of  a  criminal,  cannot  extend  beyond  the  limits  of  the  terri- 
tory  of  the  sovereign  who  pronounced  it  So  that  he  who  has  been 
declared  infamous  in  one  country  is  infamous  in  a  foreign  country  in 
fact,  but  not  in  foie  ;  "  which  terms  the  author  probably  uses  in  alla- 
sion  to  the  civil  law,  resembling,  in  some  degree,  our  distincUon  be- 
tween competency  and  credibility.  By  infamia  juris  is  meant  infamy 
established  by  law  as  the  consequence  of  crime ;  infamiafacti  b  where 
the  party  is  supposed  to  bo  guilty  of  such  crime,  but  it  has  not  been 
Judicially  proved.  "  And  the  confiscation  of  his  property  cannot  affect 
his  property  situated  in  a  foreign  country.  To  deprive  him  of  hb  honor 
and  property  Judicially  there  also,  would  be  to  punish  him  a  second  time 
for  the  offence."  To  refuse  a  man  the  right  to  be  a  witness  on  account 
of  a  conviction  in  another  country,  would  be  to  suffer  that  conviction  to 
have  force  here,  and,  in  some  measare,  to  carrj-  it  into  execution. 

If  it  be  said  that  it  will  be  dangerons  to  the  lives  and  repnUtions  of 
the  citizens,  that  foreigners,  who  have  been  rendered  infamous  abroad, 
should  be  admitted  to  testify  ag»nst  them,  the  answer  is,  that  their 
former  condition  and  character  may  be  made  known  to  the  Jury  to  en- 
able them  to  Judge  of  their  credibility ;  and  this  without  d      '  ' 
of  any  valuable  pefBonal  right  by  reason  of  their  oonv 
Their  right  to  stand  En  court  as  prcbi  et  kgalet  homines 
but  as  all  other  men,  the  value  of  the  testimony  is  to  be 
their  general  reputation,  and  even  by  the  proof  of  pi 
showing  a  conviction  and  punishment  for  crime;  and 
such  proof  may  be  always  rebutted  by  evidence  of  g 
a  virtuous  life,  etc. 

Inbmy  is,  in  truth,  part  of  the  poolshinent  of  the 


12  COMMONWEALTH  V.  OREEN.  [CHAP.   XT. 

although  not  expressed  in  the  sentence ;  and  it  creates  a  disability  to 
testify,  Just  as  excommanication  in  a  spiritual  court  does  to  sue  in  the 
courts  of  common  law.  To  hold  a  person  incompetent  on  account  of 
such  a  conviction,  is  to  give  effect  to  the  cpnviction,  and  to  enforce  the 
punishment ;  and  thus  the  penal  laws  of  one  country  would  reach  into 
others,  contrary  to  the  principle  above  stated. 

It  would  seem  to  be  consistent  with  sound  principles  also  that,  wher- 
ever there  is  a  crime  or  punishment  remaining  in  force,  there  should  be  a 
power  of  pardon ;  but  the  act  of  pardon  cannot  operate  upon  an  offence 
committed  under  another  jurisdiction ;  nor  can  it  extend  beyond  the 
jurisdiction  of  the  offended  sovereign.  So  that  one  who  has  once  ex- 
posed himself  to  a  punishment  which  renders  him  infamous  in  the- 
country  where  the  offence  was  committed,  must  be  perpetually  stig- 
matized if  he  remove  into  another  countr3\  This  is  suflScient  to  show 
the  reasonableness  of  limiting  the  penal  effects  of  crime  to  the  country 
whose  laws  have  been  violated. 

We  do  not  find,  after  a  careflil  examination,  aswell  by  the  counsel  for 
the  prisoners,  as  by  ourselves,  that  the  question  before  us  has  arisen  in 
the  English  courts,  or  in  those  of  any  of  the  United  States.  All  the 
cases  in  the  English  books  in  which  objections  were  made  to  the  com- 
petency of  witnesses  on  the  ground  of  infamy,  seem  very  clearly  to  have 
been  cases  of  conviction  in  some  of  their  own  courts.  Indeed  the 
strictness  of  the  rule  under  which  such  evidence  is  admitted,  seems 
almost  necessarily  to  exclude  conviction  in  any  foi'eign  court  The 
objector  must  have  the  record  in  his  hands,  and  must  show  not  only  a 
conviction,  but  a  judgment  thereon.  We  think  the  silence  of  the  Eng- 
lish books  on  this  subject,  even  among  the  multitude  of  treatises  on 
evidence,  which  have  lately  issued  from  the  press,  furnishes  strong 
reasons  to  believe  that  objections  of  this  nature,  if  heard  at  all,  only  go 
to  the  credibility  of  witnesses. 

The  only  book  we  have  seen  which  intimates  a  different  doctrine 
is  one  upon  the  principles  of  evidence,  by  a  Mr.  Glassford  of  Scotland, 
referred  to  in  the  argument  for  the  prisoner ;  a  respectable  writer,  but 
hitherto  unknown  to  the  courts  of  law  in  this  country.  Speaking  of  in- 
competency by  reason  of  infamy,  he  inquires  into  the  proof  necessary 
to  establish  the  fact ;  and  supposes  that  an  exemplification  of  a  record, 
from  England  or  Ireland,  would  be  received  as  proof  in  Scotland.  How 
far  the  peculiar  organization  of  the  Scotch  courts,  and  the  system  of 
rules  by  which  they  are  governed,  may  have  had  an  effect  on  their  law 
of  evidence,  we  cannot  know ;  nor  whether  the  circumstance,  that  tlie 
three  countries  are  under  one  sovereign,  and  one  legislative  power,  may 
not  have  had  its  effects.  The  examples  produced  by  the  writer  are 
from  England  and  Ireland  only ;  and  (Vom  this  it  would  seem  that  his 
doctrine  would  not  apply  to  the  records  of  a  country  strictly  foreign. 
Indeed  such  records  cannot  properly  be  exemplified;  but  must  be 
proved  by  testimony,  as  other  facts  are  proved. 

But  it  has  been  argued  by  the  counsel  for  the  prisoner,  that,  although 
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a  ooDviction  in  a  court  of  a  ooantrj  strict]}'  foreign,  should  not  be  held 
to  take  away  the  competency  of  a  witness,  yet  that  such  is  the  relation 
of  the  several  States  which  compose  the  American  Union  with  each 
other,  that  the  same  law  ought  not  to  prevail  here,  as  the  States  are 
not  in  fact  foreign  to  each  other.  .  .  . 

We  have  come  to  the  opinion  that  there  is  no  diflference  in  the  effect 
of  a  conviction,  in  regard  to  the  competency  of  a  witness,  between  any 
State  in  this  Union  and  any  foreign  State ;  and  that  in  neither  case  is 
the  witness  to  be  excluded  on  account  of  such  conviction.^ 


KTNNAIRD  v.  LESLIE. 
Common  Pleas.    1866. 

[RtiporUd  LoM  JUporU,  1  Common  Pleas,  880.] 

This  was  an  action  of  ejectment  brought  to  try  the  right  to  certain 
estates  in  Northumberland.  The  case  was  tried  l>ofore  Erle,  C.  J.,  at 
the  sittings  in  Middlesex,  after  last  Trinity  Term,  when  it  appeared 
that  the  estates  in  question  had  been  granted  by  the  Crown  to  Anthony 
James,  Earl  of  Newburgh,  in  1798.  He  died  in  1814,  and  by  his  will 
devised  the  estates  to  his  wife  for  life,  with  remainder,  after  several 
intermediate  estates,  which  did  not  take  effect,  to  his  own  right  Jieirs. 
At  his  death,  his  heir,  unless  prevented  from  taking  by  the  attainder 
of  Charles  Ratclyffe,  the  testator's  grandfather,  who  was  attainted  of 
treason  in  1716,  and  whose  marriage  took  place  abroad  subsequently 
to  that  event,  was  admitted  to  have  been  Francis  Eyre,  the  younger. 

Erle,  C.  J.*  I  am  of  opinion  that  the  defendant  is  entitled  to  our 
judgment.  The  action  is  one  of  ejectment,  and  the  plaintiff  must 
make  out  his  own  title  in  order  to  succeed  ;  it  is  not,  however,  neces- 
sary th  go  into  that  title  here  further  than  to  say  that  it  is  admitted 
that  Francis  Eyre,  the  younger,  through  whom  the  defendant  claims, 
became  entitled  to  the  property  on  the  death  of  the  testator,  unless  his 
title  was  defeated  by  his  having  to  claim  through  a  common  ancestor 
who  was  attainted  before  his  marriage,  or  unless  the  marriage  of 
that  common  ancestor  was  void.  .  •  .  Was  the  marriage  of  Charles 
Ratclyffe  null  ?  I  can  find  no  authority  for  this  in  our  law :  it  would 
be  a  most  revolting  conclusion  to  come  to,  that  the  marriage  of  a  man, 
who  was  capable  of  contracting  in  the  land  in  wl^ich  he  was  living, 
with  a  woman  who  was  born  and  brought  up  in  that  land,  and  who 

1  Ace  Sims  V.  Sims,  75  N.  T.  466 ;  C.  v,  Hanlon,  8  Brewst  461  (aemble).  CoiUra, 
aark  V.  Hall,  2  H.  A  M'H.  878  l$mbU) ;  S.  o.  Foley,  16  Nev.  64  ;  Chaae  v.  Blodgett, 
10  N.  H.  24 ;  S.  p.  Candlef,  8  Hawka,  898.  See  Camphell  v.  S.,  28  Ala.  44 ;  Klein  v. 
DinkgraTe,  4  La.  Ann.  640 ;  Uhl  v.  C,  6  Orat.  706.  —  Ed. 

*  Part  of  the  statement  of  facts,  the  arguments,  and  parts  of  the  opinions,  involving 
the  discussion  of  another  point,  are  omitted.  —  En. 
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might  even  have  been  ignorant  of  her  hnsband's  attainder,  was  invalid, 
and  their  children  illegitimate,  because  the  man  had  been  attainted 
before  he  went  abroad.  If  snch  were  the  law,  I  shoald  not  shrink 
fh>m  enforcing  it,  but  I  believe  it  is  not  the  law  of  our  Utnd,  though 
it  is  said  to  he  the  law  of  France. 

WiLLES,  J.  .  .  .  The  only  remaining  question  is,  whether  the  marriage 
of  an  attainted  person  is  valid.  Whatever  question  there  may  be,  if  the 
marriage  is  contracted  in  this  country,  I  think  that  where  the  marriage 
has  been  contracted  abroad,  by  an  innocent  woman  who  may  not  even 
have  known  of  the  attainder  of  the  person  she  was  marrjMng,  the  rule, 
according  to  which  the  lex  loci^  with  some  exceptions  founded  on  public 
polic}',  governs  contracts,  must  prevail.  But  further,  I  think  that  the 
marriage,  even  if  it  had  taken  place  in  England,  would  have  been 
valid.  If  we  consider  how  attainder  affects  persons  already  married, 
upon  what  grounds,  previously  to  the  Divorce  Act,  could  a  marriage 
have  been  dissolved?  Only  b}*  divorce  for  a  cause  existing  at  the  time 
of  the  marriage,  or  natural  death.  There  are  many  instances  of  persons 
who  have  been  attainted  returning  upon  a  commutation  of  their  sen- 
tence to  their  wives.  The  capacit}*  for  the  matrimonial  state,  therefore, 
is  not  destroyed.  Moreover,  an  attainted  person  is  not  incapable  of 
contracting  though  he  cannot  pray  in  aid  the  King's  courts  to  enforce 
his  contracts.  He  can  contract  with  those  whose  consciences  bind 
them  to  fulfil  their  engagements,  and  he  can  take  a  grant,  and  grant 
to  others  even  the  inheritance  which  on  office  found  would  escheat  to 
the  Crown ;  and  the  rights  so  acquired  b}^  third  parties  may  be  the 
subject  of  actions  in  Her  Majesty's  courts.  His  contracts,  too,  can  be 
enforced  against  him,  and  he  cannot  set  up  the  disabilit}*  arising  from 
his  own  attainder.  Further,  I  apprehend,  any  rule  with  respect  to  the 
validity  of  the  marriage  would  only  render  it  voidable,  not  void,  unless 
the  penalty  that  it  should  be  void  is  actually  fixed  by  law.  This  is  the 
case,  apart  from  statute,  with  other  impediments,  where  there  is  a 
capacity  and  lawful  authority  to  marry,  though  the  marriage  may  be 
dissolved  by  a  competent  court  during  the  lifetime  of  both  the  parties. 
The  dictum  referred  to  in  Co.  Litt  133  a  is  merely  metaphorical,  and  is 
so  treated  by  Lord  Coke.  Reference  has  been  made  to  the  difference 
between  the  effects  of  civil  death  under  the  Code  Napol^n  and  our 
own  law.  There  is  not  only  the  distinction  that  by  the  former  civil 
death  produces  ipso  facto  a  divorce,  but  it  is  also  expressly  declared 
that  the  marriage  of  a  person  civilly  dead  shall  not  imply  any  civil 
rights ;  that  is  said  to  apply  to  a  marriage  out  of  France  as  well  as  to 
one  in  it ;  such  a  law  is  wholly  foreign  to  our  system,  there  are  no  two 
kinds  of  marriage  in  England,  there  is  no  such  thing  as  a  marriage 
without  civil  rights.  For  anything  analogous  to  the  French  law,  we 
must  look  to  the  marriages  which  under  Roman  Jurisprudence  were 
contracted  between  those  who  had  not  the  right  of  Roman  marriage,  as 
two  slaves,  or  a  frecdman  and  a  slave.  The  only  other  instance  of 
such  secondary  marriages  are  the  morganatic  marriages  in  Germany ; 
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and  there,  thongh  the  children  of  the  marriage  can  claim  none  of 
their  father's  rights,  jet  thej  are  legitimate  members  of  their  mother's 
family,  and  as  sach  can  inherit  from  one  another.  I  protest  against 
the  idea  that  there  can  be  any  soch  marriages  in  England,  or  that  the 
children  of  a  person  marrying  after  his  attainder  are  other  than  legiti- 
mate ;  but  if  such  marriages  did  exist,  no  doubt  they  would  be  accom- 
panied by  a  similar  provision  to  that  found  in  Grermany. 
Kkatino  and  Montaque  Smith,  JJ.,  concurred. 

Bute  ditcharged. 


WILSON  V.  KING. 

Supreme  Goubt  of  Abkansas.  4894. 
[Beparted  59  Arhanaas^  82.] 

Battle,  J.^  In  Pillow  v.  King,  lately  pending  in  this  court,  John 
Farmer  executed  a  bond  to  stay^  proceedings  on  the  decree  appealed 
from  in  that  case.  He  was  afterwards  released,  on  his  application^ 
from  further  liability,  and  S.  C.  Wilson  executed  another  bond,  in  the 
sum  of  $8,500,  for  the  same  purpose,  which  was  filed  with  and  approved 
by  the  clerk  of  this  court  The  condition  and  effect  of  the  bond  was 
as  provided  by  section  1295  of  Mansfield's  Digest 

The  decree  which  was  apiiealed  from  in  Pillow  v.  King  was  afllrmed 
by  this  court,  and  King  brought  this  action  on  the  bond  of  Wilson  to 
recover  the  damages  he  suffered  during  the  pendency  of  the  appeal 
by  reason  of  being  deprived  of  the  use  of  the  lands  and  other  property, 
to  the  possession  of  which  he  was  entitled  under  the  decree  afllrmed, 
which  he  alleges  exceeded  the  amount  of  the  bond  sued  on.  The 
defendant  answered  and  alleged  as  follows :  — 

First  That  King  was  incompetent  to  sue,  **  because  he  was  civilly 
dead,  having  been  found  guilty  ...  of  murder  in  the  first  degree  and 
been  sentenced  to  death  in  Shelby  County,  Tenn."  •  .  • 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $8,500,  and 
Judgment  was  rendered  accordingly. 

First.  The  conviction  and  sentence  of  King  in  the  State  of  Tennes- 
see did  and  does  not  affect  his  right  to  sue  and  recover  in  this  State. 
Story  on  the  Ck>nflict  of  Laws  (8th  ed.),  SS  619-625.  .  .  . 

Judgment  affirmed, 

^  Part  of  the  opinion  if  omitted..—  En. 
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MAROTTE  V.  GRIFFON. 

Court  of  Cassation,  Francs.    1808. 
[ReporUd  10  MerlitCt  Eipertoire,  56S.] 

In  1794,  after  the  second  entry  of  the  French  army  into  the  country 
of  Li^e,  Marie  Rosalie  Philippine  Marotte,  domiciled  at  Yeneux, 
withdrew  with  her  mother  beyond  the  Rhine.  On  March  16,  1796, 
she  married  before  the  cui^  of  Wittenberg,  Pierre  Griffon  of  La 
Rochelle,  who  was  entered  upon  the  list  of  Emigres  of  the  department 
of  Lower  Charente,  under  date  of  June  26,  1792.  After  living  with 
him  a  month,  she  left  him  and  returned  to  Belgium,  her  native  coun- 
tty.  Being  summoned  before  the  military  commission  of  Brussels  as  a 
returned  emigr^,  she  proved  that  she  was  not  the  Miss  Marotte  whose 
name  was  entered  upon  the  list  of  ^migr^s,  and  thus  obtained  on  the 
8th  Germinal,  3'ear  VI,  a  judgment  which  acquitted  and  freed  her. 
Hereupon  she  undertook  the  management  of  her  propert}^  and  acted 
and  contracted  without  dispute  as  an  adult  unmarried  woman. 

On  the  16th  Pluviose,  year  XI,  Pierre  Griffon  obtained,  by  virtue 
of  the  senatus-consultum  of  the  6th  Floreal,  year  X,  a  writ  of  amnesty^ 
which  authorized  him  to  return  to  France  and  restored  him  to  all  his 
rights  as  citizen.  Armed  with  this  writ,  he  removed  to  the  department 
of  Ourthe,  and  delivered,  as  husband  of  Miss  Marotte,  formal  demands 
to  all  her  tenants  and  debtors.  Miss  Marotte,  also  gi*anted  amnesty 
by  a  writ  of  the  26th  Pluviose,  year  XI,  cited  him  before  the  Tribunal 
of  First  Instance  of  Liege,  to  have  the  pretended  marriage  contracted 
between  them  in  Germany,  March  16,  1796,  declared  null. 

On  20th  Pluviose,  year  XII,  judgment  by  default  declared  her  not 
entitled  to  bring  suit  for  nullity  of  said  marriage ;  ordered  her  to  return 
to  Griffon ;  and  authorized  him  to  exercise  the  power  of  the  law  to 
compel  her  to  do  so. 

Miss  Marotte  appealed  from  this  judgment,  and  on  the  third  Messi- 
dor,  year  XIII,  the  Court  of  Appeal  of  Li^ge  delivered  the  following 
judgment :  — 

'^  It  is  agreed  that  the  parties  were  married  by  the  cur^  of  Witten« 
berg,  where  they  were  living,  and  that  all  forms  required  in  that  coun- 
try for  the  validity  of  marriages  were  observed.  The  defendant 
therefore  legally  acquired  the  position  of  husband  of  the  appellant,  and 
she  voluntarilj^  consented  to  become  his  wife,  a  position  which  she 
recognized  after  her  return  to  her  country,  the  former  Belgium.  The 
senoHuHionstiUum  of  6th  Floreal,  year  X,  permitting  Emigres  to  return 
to  France,  and  restoring  to  them  all  rights  as  citizens,  should  neces- 
sarily permit  tbem  to  enter  their  old  country  with  all  the  qualities  and 
powers  which  they  had  legally  acquired  elsewhere,  provided  these 
qualities  were  not  opposed  to  the  existing  laws  at  the  time  of  the 
return.    It  follows  that  the  defendant^  in  obtaining  permission  to  return 
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to  Franco,  bos  also  obtained  the  rif^t  to  enter  In  the  quality  of  mar- 
ried man  wbich  lie  had  acquired.  Tlie  effects  of  the  civil  death  with 
which  the  ^migris  were  aflbcted  during  their  absence  can  apply  only  to 
the  exercise  of  political  or  purely  civil  righta,  and  to  all  that  concerns 
tlie  interests  of  the  Republic  It  would  be  contrary  to  principle  to 
condnde  that  ^migr^a  would  be  incapable  of  entering  outside  of  France 
into  contracts  founded  on  the  law  of  nature  and  of  nations,  like  tbe 
contract  of  marriage.  Furthermore,  Art  1  of  §  1  of  the  law  of  Sep- 
tember  20,  1792,  provides  that  emigration  shall  not  of  itself  efCect  a 
dissolution  of  marriage,  but  ofFers  to  the  sirause  who  has  remained 
a  sufficient  ground  for  obtaining  a  divorce.  Consequently  if  an  old 
marriage  continues,  that  contracted  during  the  emigration  abould  be 
declared  valid :  beeanse  in  both  cases  tiiis  contract  is  entered  into  by 
the  free  will  of  the  paiijes ;  and  in  the  latter  case  there  is  no  fault  on 
either  side,  while  in  the  former  the  spouse  who  remains  in  France  may 
impute  to  the  otJier  an  act  wbich  the  law  regards  as  a  crime. 

"  The  court  dismisses  the  appeal,  declares  the  tnarriage  in  question 
good  and  valid,  and  tbe  suit  for  nullity  ill-founded,  and  condemns  the 
appellant  to  pay  costs." 

The  plaintiff  appealed  to  the  Court  of  Cassation.* 

The  Coobt.  Article  1  of  tbe  law  of  March  28,  1793,  Article  1  of 
tbat  of  12tb  Ventoee,  year  VIII,  and  Article  15  of  the  tmatua- 
consrtUu^  of  6th  Floreal,  year  X,  have  been  examined. 

Article  7  of  Title  2  of  tbe  Constitutional  Act  of  September  S,  1791, 
provides  that  marriage  shall  be  considered  only  as  a  civil  contract ; 
Article  S  of  the  law  of  March  28,  1793,  declares  ^migrds  civilly  dead, 
and  Article  1  of  the  law  of  12th  Ventoee,  year  VIII,  provides  tbat 
^migr^  cannot  invoke  the  civil  law  of  tbe  French ;  and  the  parties 
bave  not  denied  their  enrolment  on  the  list  of  ^migr^s. 

It  is  contrary  to  tbe  nature  of  things  that  those  condemned  to  civil 
death  should  contract  such  a  marriage  as  shall  bave  an  effect  on  legal 
relations,  as  indicated  in  Article  25  of  the  Civil  Code ; '  and  it  neces- 
sarily follows  that  tbe  marriage  in  question,  contracted  while  the  parties 
were  both  in  a  state  of  civil  death,  was  null  and  void  from  tbe  begin- 
ning ;  and  tbat  the  rect^nition  of  the  marriage  by  the  appellant  while 
both  parties  conUnned  in  a  state  of  civil  death,  could  bave  no  greater 
effect  than  the  marriage  itself,  contracted  in  that  state. 

It  is,  provided  by  Article  15  of  the  aenatiis-coTisuUum  of  6th  Floreal, 
year  X,  tbat  imxgria  granted  amnesty  shonld  be  regarded  as  restored 
to  their  rights  as  citizens  from  that  day  only ;  this  is  confirmed  by  the 
opinion  of  the  Council  of  State  of  18th  Fmctidor,  year  X"*  '-  " 
effect  that  Article  15  of  tbe  tenatut-cotimltum  might  well 
valid  marriages  and  other  civil  contracts  of  the  ^mtgr^s  mad 
tenatiu-eoiuuUum. 

>  The  iTgameiiti  of  eoant^l  ut  omitted.  —  Ed. 

*  "One  eirillj  deed  ii  iiici[iabteof  contiBcting an jmenicge  which  on 
•Secte.  A  meiriege  which  be  maj  brnve  preriaiulj  oontracted  it  diMol 
dnl  eflocti."  —  Ed.  3 
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WheDce  it  follows  that  the  judgment  of  5th  Messldor,  year  XIII, 
declaring  the  marriage  in  qaestion  valid,  has  contravened  the  laws  of 
March  28  and  12th  Ventose,  year  VIII,  and  has  misapplied  the  senor 
tuB'ConeuUum  of  6th  Floreal,  year  X. 

Judgment  quashed. 


Lf  BE  BLANCHARD. 

Court  of  Cassation,  Framcb.    1868. 

[Reported  Dalloat,  1868,  1,  262 ;  Sirey,  18C8,  1,  183.] 

Thb  Court.  By  the  terms  of  Article  2123  of  the  Code  Napoleon, 
and  546  of  the  Code  of  Procedare,  judgments  of  foreign  courts  can 
produce  no  effect  in  France.  This  rule,  which  is  only  the  consequence 
of  the  principle  of  the  sovereignty  of  each  State  within  its  own  territory, 
and  of  the  protection  which  a  State  owes  its  subjects,  is  applicable  to 
judgments  rendered  in  criminal  and  correctional  as  well  as  in  civil  suits ; 
and  it  has  been  correctly  held,  in  consequence,  that  punishment  for  a 
second  offence  can  only  be  inflicted  where  the  former  conviction  was  in 
a  French  court.^  According  to  Article  7  of  the  Code  of  Criminal  Pro- 
cedure of  1808,  re-enacted  and  extended  to  misdemeanors  by  the  law 
of  June  27,  1866,  no  prosecution  can  be  instituted  in  France  against  a 
Frenchman  by  reason  of  crimes  or  misdemeanors  committed  by  him 
abroad,  when  the  accused  shows  tliat  he  has  already  been  convicted 
abroad  for  the  same  act ;  and  if  the  French  law  in  this  connection  gives 
a  certain  force  to  the  foreign  judgment  in  France,  this  exception  to  the 
general  rule,  founded  as  it  is  on  considerations  of  humanity  which  do 
not  permit  a  man  to  be  judged  twice  for  the  same  act,  should  not  be 
extended  beyond  the  special  case  which  it  was  created  to  meet  And 
though  this  purely  negative  effect  attached  to  a  foreign  judgment  may 
be  regarded  as  derived  from  the  principle  of  res  judicata  or  nan  bis  in 
identy  one  cannot  infer  that  it  should  produce  all  the  effects  of  res  judi- 
cata annexed  by  our  law  to  the  decisions  of  French  courts ;  for  in- 
stance, that  it  should  result  in  the  deprival  of  the  electoral  franchise 
which  Article  15  of  the  organic  decree  of  Feb.  2,  1852,  makes  the  result 
of  certain  specified  convictions.  In  the  first  place,  it  seems  clear  that 
Article  15  has  had  in  view  only  the  convictions  pronounced  by  French 
courts,  and  not  the  quite  exceptional  case  of  a  conviction  pronounced 
by  a  foreign  court ;  since  if  the  legislator  wished  electoral  incapacity  to 
result  from  the  judgments  of  a  foreign  court  he  would  have  explicitly 
said  so,  as  he  did  with  regard  to  bankruptcy',  in  section  17  of  the  same 
Article  15,  but  only  on  condition  that  the  foreign  judgment  should  be 

1  Ace.  16  Clnnet,  663  (Nancy,  11  Apr.  '89)  ;  18  Clunet,  981  (German  B.  G.  7  Jalj, 
'90.)— Ed. 
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made  executory  in  France,  which  makes  the  case  an  exception  to  the 
general  rule.  In  the  second  case,  it  would  be  extraordinary  if  a  foreign 
power  could  deprive  a  Frenchman  of  his  rights  as  a  citizen,  and  thus 
influence  the  composition  of  the  body  of  electors. 

From  the  foregoing  it  follows  that  in  deciding  that  condemnation  to 
fifteen  years'  imprisonment  for  theft  pronounced  on  Nov.  5,  1866,  by 
the  Belgian  tribunal  of  Charleroi  against  the  appellant,  would  create  the 
incapacity  defined  in  Article  15,  section  5,  of  the  decree  of  Feb.  2,  1852, 
and  in  consequently  refusing  to  place  his  name  on  the  list  of  electors  of 
the  commune  of  Etrenx,  the  Judgment  appealed  from  has  falsely  ap- 
plied said  article,  as  well  as  Article  5  of  the  Code  of  Criminal  Proce- 
dure, and  has  formally  violated  the  principle  of  public  law  declared  in 
Article  546  of  tbe  Code  of  Civil  Procedure  and  Article  2123  of  the  Code 
Napol^n.  The  judgment  of  the  Justice  of  the  Peace  of  the  Canton  of 
Wasigny,  dated  Feb.  24,  1868,  is 

QuaaJved  and  annulled^ 


AFFAIR  OF  NIKITCHENKOW. 

Senate  of  Russia.    1868.' 
[Beported  1  Cluna,  47.] 

AcooRDiNa  to  tbe  laws  of  Russia  a  condemnation  to  hard  labor 
involves  the  loss  of  civil  rights,  including  family  rights  and  rights  of 
property ;  it  gives  the  spouse  a  right  to  demand  a  divorce ;  the  con- 
vict loses  all  his  property,  both  real  and  personal ;  his  succession  is 
opened  from  tbe  day  judgment  is  pronounced.  In  1868,  Alexander 
Nikitchenkow  was  condemned,  at  Paris,  to  hard  labor ;  the  Minister 
of  the  Interior  referred  to  this  court  the  question  of  his  rights  of 
property. 

Tub  Senate.  Lieutenant  Nikitchenkow  was  prosecuted  in  the 
Court  of  Assizes  of  the  Seine,  and  the  jury  declared  him  guilty  of 
attempt  to  murder  Batsch,  Savois,  and  Piccolo,  with  extenuating  cir- 
cumstances ;  the  attempt  failed  from  causes  independent  of  the  will 
of  the  accused.  The  court  condemned  him  to  imprisonment  with  hard 
labor  for  life.  This  crime  is  punished  by  the  Russian  Code  with  hard 
labor  and  the  loss  of  all  civil  rights,  with  the  consequences  provided 
by  Article  25  of  the  Penal  Code.' 

^  AoG.  8  Clunet,  440  (Turin,  14  Dec  78).  So  a  foreign  conviction  does  not  operate, 
like  a  domestic  conviction,  to  exclude  from  the  militia:  6  Clnnet,  518  (Cass.  Belg., 
S6  Dec  76);  or  to  forfeit  a  pension  :  18  Clanet,  1016  (Denmark,  IS  Jan.  '89). 

s  "  The  consequences  of  condemnation  to  hard  labor  are  loss  of  family  and  property 
rights.  At  the  expiration  of  the  term  of  imprisonment,  he  is  banished  for  life  to 
Siberia." 
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Though  in  our  laws  it  is  not  provided  that  a  judgment  rendered 
by  a  foreign  court  against  a  Russian  subject  who  has  committed  a 
crime  abroad  should  have  executory  force  in  Russia,  yet  such  a  Judg- 
ment should  not  be  regarded  as  without  force ;  otherwise  (in  contra- 
diction to  Art.  22  of  the  Code  of  Criminal  Procedure)  the  accused 
might  be  convicted  a  second  time  under  the  Russian  Penal  Code,  for 
a  crime  already  punished  abroad  according  to  the  laws  of  the  country 
where  the  crime  was  committed. 

We  therefore  hold,  in  conformity  with  the  opinions  of  the  Ministers 
of  Justice  and  of  the  Interior,  that  the  property  of  Lieutenant 
Nikitchenkow,  situated  in  Russia,  should  be  subjected  to  the  oonse* 
quences  of  Articles  25  and  28  of  the  Russian  Penal  Code. 


THOMAS  V.  GARDET. 

Court  or  Cassation,  France.    1885. 

[Reported  Journal  du  Palais,  1886,  284.] 

In  1858  Ambroise  Gardet,  then  less  than  eighteen  years  old,  was 
prosecuted  in  the  Court  of  Chamb^ry  as  an  accessory  to  theft  of 
chestnuts,  a  crime  punished  by  imprisonment  from  three  months  to 
a  year,  according  to  the  Sardinian  law.  Found  guilty,  he  was,  by 
virtue  of  a  special  provision  of  the  Sardinian  law,  declared  punished 
enough  by  the  imprisonment  already  suffered.  In  spite  of  this  con- 
demnation, he  had  always  been  placed  upon  the  voting-list  since  the 
annexation  of  Savoy  to  France.  In  1885  M.  Thomas  demanded  that 
his  name  be  stricken  off  the  list,  because  of  the  condemnation,  accord- 
ing to  Article  15,  section  5,  of  the  decree  of  February  2,  1852.  This 
demand  was  rejected  by  the  municipal  commission.  On  appeal,  the 
Justice  of  the  peace  of  Chamoux  sustained  the  rejection  for  the 
following  reasons :  1st,  the  decree  of  1852  applied  only  to  those  guilty 
of  theft  as  principals,  not  to  accessories ;  2d,  Gardet's  punishment 
having  consisted  merely  of  detention  before  conviction,  he  had  not 
suffered  the  punishment  of  imprisonment  for  theft;  Sd,  incapacity  to 
vote,  being  a  merely  ancillary  punishment,  must  fail  if  the  principal 
punishment  did  not  exist ;  4th,  the  condemnation  had  been  pronounced 
bj'  a  foreign  court* 

Error  was  brought  by  Thomas,  who  in  four  assignments  of  error 
asserted  that  each  of  the  grounds  of  Judgment  constituted  a  violation 
of  law. 

Thb  Court.  It  is  a  rule  of  law  that  condemnations  of  crime  by 
foreign  courts  are  without  effect  in  France ;  but  there  is  an  exception 

1  Only  80  much  of  the  opinion  as  deab  with  the  fourth  asBignment  of  error  ia 
given.  —  £d. 
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where  the  oonntry  in  which  the  sentence  was  imposed  is  afterwards 
annexed  to  the  territor}'  of  France.  The  two  sovereignties  then 
become  one ;  the  court  in  which  sentence  was  given  is  regarded,  bj  a 
legal  fiction,  as  alwaj's  having  been  French,  and  its  decision  should 
therefore  produce  all  the  effects  which  it  would  have  according  to 
the  law  of  France.  On  the  other  hand  the  foreigner,  in  becoming 
French,  acquires  all  the  rights  dependent  on  this  quality ;  but  he  can 
exercise  them  only  if  he  fulfils  all  the  conditions  to  which  their  enjoy- 
ment is  subject,  and  consequently  only  if  there  is  no  cause  of  personal 
disqualification.  Since  in  rejecting  the  appeal  the  judgment  of  the* 
court  below  is  based  on  a  contrary  principle,  it  has  violated  the  law. 

Judgment  quashed} 


MARTEL  V.   REYNAUD. 

Civil  Tribunal  of  Gap.    1802. 

[Reported  19  Clunet,  951.] 

Bt  judgment  of  the  Court  of  Assizes  of  the  High- Alps,  dated  June- 
19,  1891,  Clapier  was  condemned  to  five  years  at  hard  labor;  and  by 
Article  29  of  the  Penal  Code  the  convict  during  this  term  is  in  a  status, 
of  legal  interdiction.  But  since  Clapier  is  an  Italian  subject,  and 
Article  82  of  the  new  Italian  Penal  Code  provides  that  legal  interdictioa 
shall  result  from  a  condemnation  to  more  than  five  years'  imprison- 
ment or  ergctstoli^  M.  Martel,  who  was  appointed  Clapier's  guardian 
by  family  counsel,  on  August  29,  1892,  claims  that  Clapier  is  not. 
legally  interdicted,  and  that  Reynaud,  who  is  suing  for  damages,, 
should  not  have  made  Martel  defendant  in  a  French  court,  but  Clapier* 
himself. 

The  principle  is  not  denied  that  laws  regulating  the  capacity  and 
status  of  foreigners  follow  them  into  France;  that  they  preserve  their 
force  and  effect  everywhere ;  and  that  legal  interdiction,  not  being  a 
penal  matter,  governs  the  status  and  capacity  of  the  person,  which 
depend  upon  the  statute  personal.  It  follows  that  Clapier,  being  an 
Italian  subject,  though  condemned  in  France  to  a  punishment  of  five 
years'  hard  labor,  is  not  in  a  status  of  legal  interdiction,  since  the  Ital- 
ian law  creates  this  status  only  upon  a  punishment  exceeding  five 
years.  Since  he  has  every  capacity  for  standing  in  justice,  Reynaud 
should  have  sued  him  personally.  •  .  • 

JProeeedings  declared  ntdL 

I  Bee,  howew,  QiriMdi't  Gm6,  8  Glanet,  186  (Air,  14  Apr.  76).  —  Ed. 
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WORMS  V.  DE  VALDOR. 
High  Court  or  Justice,  Chancery  Division.    1880. 

{Reported  49  Law  Journal,  New  Series,  Chancery,  261.] 

This  was  aa  action  for  the  delivery  ap  and  cancellation  of  certain 
bills  of  exchange  accepted  bj  the  plaintiff,  a  French  subject  in  France. 

Objections  were  taken  in  the  several  statements  of  defence  that  the 
plaintiff,  by  French  law,  was  incapacitated  from  suing  without  Uie 
intervention  of  his  *'  Gonseil  Judiciaire,"  by  reason  of  his  having  been 
adjudicated  a  ^'prodigal/'  and  placed  under  a  ^'Conseil  de  Famille"  by 
the  Tribunal  of  First  Instance  of  the  department  of  the  Seine,  the  duly 
authorized  court  in  France  for  that  purpose.^ 

Fry,  J.  The  first  objection  which  has  been  raised  to  the  plaintiffs 
case  is  founded  upon  the  fact  that  some  time  prior  to  the  date  of  the 
bills  of  exchange  he  had  been  placed  under  that  proceeding  of  the 
French  law  which  is  known  as  ^^  Conseil  de  Famille,'*  and  it  is  said 
that  that  fact  prevents  his  being  able  to  sue  in  this  court  That  argu- 
ment is  based  upon  the  13th  section  of  the  Code  Civil,  which  prevents 
*^  prodigals,"  among  other  things,  from  pleading  without  the  assistance 
of  counsel,  who  may  be  assigned  by  the  court.  I  declined  to  stop  the 
case  on  that  preliminary  objection,  inclining  to  the  view  that  if  a  change 
of  status  were  effected  by  an  order  of  a  French  court,  this  court  would 
not  take  notice  of  a  personal  disqualification  caused  by  such  change  of 
status.  Assuming  the  proposition  to  be  true  that  a  personal  disquali- 
fication was  introduced  by  the  judgment  of  the  French  court,  I  still 
adhere  to  that  view,  and  I  read  a  passage  from  Mr.  Justice  Story's 
^^  Conflict  of  Laws  **  (§  104)  as  expressing  the  view  I  entertain :  **  Per- 
sonal disqualifications  not  arising  from  the  Law  of  Nature,  but  from  the 
principles  of  the  customary  or  positive  law  of  a  foreign  country,  and 
especially  such  as  are  of  a  penal  nature,  are  not  generally  regarded  in 
other  countries  where  the  like  disqualifications  do  not  exist ;  hence  the 
disqualification  resulting  fVom  heresy,  excommunication,  Popish  recu- 
sancy, infamy,  and  other  penal  disabilities,  are  not  enforced  in  any 
other  country  except  that  in  which  they  originate.  They  are  strictly 
territorial,  so  the  state  of  slavery  will  not  be  recognized  in  any  country 
where  institutions  and  policy  prohibit  slavery.''  The  learned  author 
might  have  gone  further  with  respect  to  slavery,  for  it  is  well  known 
that  in  the  celebrated  case  of  Somerset,  20  Howell's  State  Trials,  1, 
the  courts  of  this  country,  where  villenage  has  never  been  abolishe<1, 
declined  to  recognize  the  status  of  slavery  resulting  fh)m  the  legisla- 
tion of  any  other  country. 

It  appears  to  me,  however,  that  upon  the  point  which  is  left  for  me 
to  decide  without  the  assistance  of  any  French  lawyers,  that  a  part  of 
the  proceedings  referred  to  was  not  to  change  the  status  of  the  plaintiff. 

^  Axgoments  of  ooonael  are  omitted.  —  Ed. 
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According  to  French  jariBpradence,  before  the  passing  of  the  Code 
Napoleon,  prodigality  was  one  of  the  grounds  which  is  known  as  inter- 
diction :  such  interdiction  as  was  passed  in  the  case  of  a  lunatic,  for 
instance.  But  by  the  code  matters  were  altered  in  that  respect,  and  an 
interdict  cannot  now  be  passed  against  a  person  on  the  ground  of 
prodigality.  I  find  this  laid  down  in  Touliier's  work  on  French  law 
(2  Le  Droit  Civil  Franqais,  5th  ed.  448) :  ^^  L'ancienne  Jurisprudence 
avait  mis  la  prodigality  au  nombre  des  causes  qui  pouvaient  faire  inter- 
dire  un  majeur ;  mais  le  Code  n'en  admet  plus  d'autres  que  IMtat 
habituel  d*imb^cilite  de  d^mence  ou  de  fureur."  Then  he  says  (lb.  476) : 
*' A.  la  difference  de  I'interdiction  qui  opere  un  y^ritable  changement 
d'etat,  la  nomination  d'un  conseil  judiciaire  n'en  opere  aucun  dans  la 
personne  qui  s'y  trouve  soumise ;  elle  continue  d'exercer  par  elle-m^me 
toutes  ses  actions,  tons  ses  droits  civiles  et  politiques  de  voter  dans  lea 
assemblies  de  famille  et  dans  les  assemblies  primaires  et  Electorates, 
de  faire,  en  an  mot,  tons  les  actes  de  la  vie  civile :  elle  est  seulement 
assujettie  k  prendre  pour  certains  actes  d'ezception  Tavis  du  conseil, 
qui  doit  la  pr^munir  centre  les  erreurs  et  les  surprises  auquelles  elle  est 
ezpos^e  dans  la  disposition  des  ses  biens  ou  dans  la  direction  de  ses 
affaires."  There  being,  therefore,  no  change  of  status  but  merely  a  re- 
quirement of  French  law  in  particular  cases,  it  appears  to  me  that  that 
does  not  prevent  the  plaintiff  in  this  case  from  suing  in  this  action. 


GATES  V.  BINGHAM. 

SuPBXME  Court  or  Errors,  Cokkecticut.    1881. 

[Reported  49  Cannediaa,  276.] 

Assumpsit  for  the  Tent  of  a  house,  brought  to  the  Court  of  Common 
Pleas,  and  tried  to  the  court,  on  the  general  issue  with  notice,  before 
Mather,  J.    The  following  facts  were  found  by  the  court :  — 

In  1871  Charles  M.  Pendleton  was  appointed  by  the  court  of  probate 
for  the  district  of  Norwich  in  this  State,  conservator  of  the  defendant, 
who  was  then  a  resident  of  the  town  of  Norwich ;  the  court  finding 
that  by  reason  of  improvidence  and  prodigality  he  had  become  in- 
capable of  managing  his  affairs.  Bingham  was  at  that  time  twenty- 
three  years  of  age.  Pendleton  duly  qualified  as  conservator  and  has 
never  been  removed.  ...  In  December,  1876,  the  defendant  married 
in  Worcester,  and  at  that  time  hired  of  the  plaintiff  a  tenement  there, 
at  the  rate  of  fifteen  dollars  a  month,  payable  at  the  end  of  every 
month,  where  he  resided  with  his  wife  till  October  18,  1877. 

The  defendant  paid  the  rent  of  this  tenement  until  the  15th  of  July, 
1877,  but  the  rent  fh>m  that  time  until  October  18  has  never  been 
paid,  and  for  the  recovery  of  it  this  suit  is  brought.    The  tenement 
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was  &  suitable  one  for  himself  and  fftmily,  aad  the  rent  reasonable, 
and  the  defendaut  and  his  family  during  the  time  were  not  otherwise 
provided  with  lodging.  His  conservator  knew  that  he  had  hired  a 
tenement  of  the  plaintiff,  and  sent  money  to  the  defendant  at  times 
to  pay  tbe  rent  The  plaintiff  was  informed  by  the  defendant  that  he 
had  a  conservator. 

The  defendant  requested  the  court  to  rule  that  his  disability  by 
reason  of  the  appointment  of  a  conservator  followed  and  was  attached 
to  hia  person ;  and  that  to  render  him  liable  in  this  suit,  the  same 
approval  of  the  contract  by  the  conservator  would  be  required  as  would 
have  been  necessary  if  he  had  continued  to  reside  Id  this  State.  The 
court  refused  so  to  rule ;  but  ruled  that  the  taw  of  the  plaoe  where  tbe 
contract  was  made  sboold  govern,  and  that  the  disability  of  the  defeod* 
ant,  by  reason  of  the  conservatorship,  only  conUnued  while  he  resided 
within  tbe  jurisdiction  of  this  State. 

Upon  these  facts  the  court  rendered  judgment  for  the  plaintiff.  The 
defendant  bronght  the  record  before  this  court  by  a  motion  in  error.' 

Gkanqbb,  J.  There  is  clearly  no  error  in  the  charge.  The  dis- 
ability under  which  one  is  placed,  with  regard  to  bis  power  to  make 
contracts,  by  having  a  conservator  appointed  over  him,  is  created 
wholly  by  statute,  and  can  have  no  operation  where  the  statute  does 
not  operate.  It  is  a  well  settled  principle  that  no  statute  can  operate 
beyond  the  territorial  limits  of  the  State  in  whicii  it  was  enacted. 
While  the  defendant  was  residing  in  tbe  State  of  Massachusetts  be  was 
tut  juris,  and  if  incapable  of  managing  his  own  affairs  the  only  mode 
of  securing  a  legal  supervision  for  him  was  by  proceeding  under  the 
laws  of  that  State  in  tbe  same  manner  as  in  the  case  of  any  other  of 
its  inhabitants.  The  defendant  had  in  fact  become  an  inbaliitant  and 
citizen  of  that  State,  and  bad  ceased  to  be  a  citizen  of  ConneoticuL 

It  does  not  affect  the  case  that  the  suit  is  bronght  in  this  State. 
The  contract  upon  which  it  is  brought,  being  a  valid  and  binding  one 
in  tbe  State  where  it  was  made,  is  equally  valid  and  binding  in  this 
State. 

It  cannot  affect  the  case  that  the  plaintiff  knew  that  the  defendant 
was  under  a  conservator  in  ConnecUcut  Since  he  was  legally  tree 
from  the  oootrol  of  the  oonaervator  in  Massachusetts,  the  fact  that  he 
had  previously  been  under  a  conservator  in  this  State  was  of  no 
importance. 

Tbe;ce  Is  no  error  in  tbe  Judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

^  Part  of  the  Bttteinent  of  bett  aad  ths  trgamentt  tin  omittsd.  —  Ed. 
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STATE  TO  USE  OF  GILBBEATH  v.  BUNCE. 

SupRBXB  Court  of  Missouri.    1866. 

[Rqwrted  66  Missouri,  849.] 

Shebwood,  C.  J.  Suit  apon  the  defendant's  bond  as  corator  of  the 
estate  of  the  relator.  The  petition  avers  that  the  relator,  Willie  Gil- 
breath,  is  an  infant,  under  the  age  of  twentj-one  years,  and  is  now  a 
resident  of  Washington  County,  in  the  State  of  Arkansas,  and  that 
Bnnce  is  the  curator  of  his  estate,  acting  under  appointment  of  the 
probate  court  of  Cooper  County,  Missouri,  and  has  in  his  hands,  as 
curator,  notes  and  money  amounting  to  the  sum  of  two  thousand 
dollars ;  that  the  General  Assembly  of  the  State  of  Arkansas  by  an 
act  approved  February  18,  1869,  entitled  *^  An  act  to  confer  upon  the 
probate  and  circuit  courts  of  the  State  of  Arkansas  certain  powers  for 
removing  legal  disabilities  of  minors ;  **  empowered  the  several  pro- 
bate courts  of  the  State  to  authorize  any  person  who  is  a  resident, 
within  their  Jurisdiction,  and  who  is  under  twenty-one  years  of  age,  to 
transact  business  in  general,  or  any  particular  business  specified, 
in  like  manner  and  with  like  effect  as  if  the  act  or  thing  was  done 
by  a  person  above  that  age,  and  that  such  act  should  have  the  same 
force  and  effect  as  if  done  by  a  person  of  full  age;  that  in  pur- 
suance of  said  act  the  probate  court  of  Washington  County,  Arkan- 
sas, at  its  September  term,  1875,  ordered  and  adjudged  that  the 
disability  of  non-age  of  said  Willie  Gilbreath  be  removed,  *^so 
far  as  to  authorize  him  to  demand,  sue  for,  and  receive  all  moneys 
belonging  to  him  in  the  State  of  Missouri,  in  the  hands  of  his  curator 
or  any  other  person,  and  to  execute  releases  therefor  in  the  same  man- 
ner as  if  he  was  of  full  age ; "  that  by  virtue  of  said  act  and  Judgment 
the  legal  disability  of  non-age  was  removed  so  far  as  to  authorize  him 
to  demand,  sue  for,  and  receive  all  money  belonging  to  him  in  the 
hands  of  his  curator  in  the  State  of  Missouri.  The  petition  then  sets 
out  the  bond  of  defendant  Bunce,  as  curator,  and  for  breach  thereof, 
alleges  the  refhsal  of  Bunce  to  pay  over  the  money  upon  demand,  and 
asks  Judgment  for  the  amount  in  his  hands.  The  suit  is  prosecuted  by 
plaintiff  in  his  own  name  and  he  appears  thereto  by  attorney. 

The  defendants  demurred  to  this  petition,  alleging  as  grounds 
thereof,  that  the  petition  showed  upon  its  face  that  Willie  Gilbreath  was 
an  infant  under  twenty-one  years  of  age,  and  tliat  he  could  not  prosecute 
this  suit  by  attorney,  but  must  do  so  by  next  friend;  that  it  also 
showed  that  Bunce  was  lawfully  possessed  of  the  money,  and  therefore 
stated  no  cause  of  action ;  that  the  act  of  the  legislature  and  the 
order  of  the  probate  court  of  Arkansas  was  of  no  validity  in  this  State, 
and  could  not  affect  the  property  under  Bunce's  control ;  and  lastly, 
because  the  petition  stated  no  cause  of  action.  The  petition  was  held 
insufflcienty  final  judgment  entered  for  defendant,  and  the  case  comes 
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here  by  wnt  of  error.  The  demurrer  was  well  taken  in  that  the  petition 
showed  upon  its  face  that  the  partj  to  whose  use  this  suit  is  brought, 
is  an  infant  under  the  age  of  twenty-one  years,  and  does  not  appear 
by  guardian  in  conformity*  to  statutory  regulation.  Wag.  Stat,  §  6, 
p.  1014,  lb.  §  1,  et  seq.j  p.  1003;  Higgins  v.  R.  R  Co.,  86  Mo. 
419;  Jones  v.  Steele;  lb.  324;  Copeland  v.  Yoakum,  38  Mo.  349. 
But  the  demurrer  was  well  taken  for  a  far  weightier  reason,  a  reason 
going  to  the  very  foundation*  of  the  suit.  The  legislature  of  Arkansas 
did  not  possess  the  power  to  pass  a  law  to  override  and  control  our 
laws;  no  more  could  it  authorize  the  probate  court  of  Washington 
County  to  do  this.  Smith  v.  McCutohen,  88  Mo.  415  ;  Story  on  Con. 
of  Laws,  §§  589, 18, 103.  Our  own  statutes  (1  Wag.  Stat.,  §  1,  p.  672, 
and  §  48,  p.  681)  provide  when  infants  shall  attain  their  majority, 
and  they  must  be  our  guide,  and  not  the  laws  that  emanate  fh>m  a 
foreign  jurisdiction.    Judgment  affirmed.    All  concur. 

Jffirmed. 


FAY  V.  OPPENHEIM. 

CrviL  Tribunal  of  the  Sbikb.    1889. 

[RqtorUd  17  Clunet,  870.] 

Tins  Tribunal.  Fay  &  Co.,  English  merchants,  ask  an  exequatur 
for  a  judgment,  rendered  March  13,  1888,  by  the  English  Court  of 
Queen's  Bench,  in  their  favor  against  Felix  Oppenheim  for  11,069  francs 
30  centimes,  balance  of  a  charge  of  15,872  francs  for  furnishings  and 
repairs  for  a  yacht  Oppenheim  and  his  guardian  {conseil  Judiciaire)^ 
Robert  Esser,  solicitor  of  the  Tribunal  of  Bergheim,  resisted  the  appli- 
cation.  He  alleges  that  the  judgment  of  March  13,  1888,  is  null,  so 
far  as  he  is  concerned  (1)  because  his  guardian  was  not  made  a  party ; 
(2)  because  the  obligation  he  entered  into  with  Fay  is  null,  since  it  was 
more  than  a  mere  routine  act. 

As  to  the  nullity  of  the  judgment :  the  law  of  statute  personal  which 
governs  the  status  of  a  citizen  follows  him  abroad.  Oppenheim,  a 
German  by  birth,  was  placed  under  guardianship  by  a  judgment  of 
the  Tribunal  of  Bergheim  on  January  6,  1881 ;  this  judgment  has  the 
same  effect  upon  the  capacity  of  the  prodigal  as  proceedings  under 
Art  513  of  the  Civil  Code  have  in  the  case  of  a  Frenchman.  It  fol- 
lows that  Oppenheim  can  have  no  standing  in  any  court  whatever 
without  his  guardian,  and  a  judgment  rendered  against  him  without 
making  his  guardian  a  party  is  therefore  null. 

It  is  objected  that  the  English  law  does  not  recognize ,  the  special 
incapacit}'  which  results  from  prodigalit}',  and  that  the  English  judg- 
ment of  March  13,  1888,  being  regular  and  in  conformity  with  English 
law,  should  be  made  executory;  since  as  the  question  .concerns  for- 
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eigners  onlj,  it  cannot  involve  any  principle  of  French  law.  Bat  the 
French  coarts  are  bound  to  respect  the  laws  of  general  pablic  order. 
A  law  relative  to  the  capacity  of  persons  is  one  of  pablic  order ;  the 
Tribunal  slioold  therefore  inquire  whether  a  foreigner  condemned  by  a 
foreign  coart  was  defended  in  the  court  in  accordance  with  the  rules 
which  govern  his  capacity.  Supposing  the  English  law  does  not  rec- 
ognxxe  the  special  incapacitiy  of  prodigality,  it  does  not  appear  that  it 
would  be  impossible  to  join  the  guardian  of  a  foreign  defendant  as  a 
party  in  the  English  court ;  but  at  any  rate,  since  it  is  the  question  of 
issuing  execution  in  France,  the  French  court  should  inquire  whether 
the  foreign  decision  satisfles  all  conditions  which  the  French  law 
regards  as  of  public  order.  It  follows  that  since  Oppenheim  was  not 
joined  with  his  guardian  as  party  in  the  English  court,  the  judgment 
of  March  13,  1888,  should  not  be  executed  in  France. 

The  Tribunal  of  the  Seine  might,  it  is  true,  pass  upon  the  merits  of 
a  suit  against  Oppenheim,  joined  with  his  guardian;  but  such  a 
demand  does  not  appear  either  in  the  allegations  or  in  the  prayers  of 
this  complaint ;  the  prayer  for  damages  being  merely  accessory  to  the 
demand  for  an  exequatur. 

For  these  reasons,  John  Fay  A  Co.  cannot  maintain  this  demand 
for  an  exequiMtur.    The  application  is  dismissed  with  costs. 


SECTION  n. 

XABBIAGB. 

HYDE  V.  HYDE. 

COUBT  FOR  DiVORCK  AND  MaTRIMONIAZ.  CaUSBS.      1866. 
IRqwrted  Law  BepofU^  1  /Voftoto  and  JHocfce^  ISO.] 

Lord  Pbnzancb,  Judge  Ordinary.  The  petitioner  in  this  case  claims 
a  dissolution  of  his  marriage  on  the  ground  of  the  adultery  of  his  wife. 
The  all^;ed  marriage  was  contracted  at  Utah,  in  the  territories  of  the 
United  States  of  America,  and  the  petitioner  and  the  respondent  both 
professed  the  faith  of  the  Mormons  at  the  time.  The  petitioner  has 
since  quitted  Utah,  and  abandoned  the  faith,  but  the  respondent  has 
not.  After  the  petitioner  had  left  Utah,  the  respondent  was  divorced 
from  him,  apparently  in  accordance  with  the  law  obtaining  among  the 
Mormons,  and  has  since  taken  another  husband.  This  is  the  adultery 
complained  of. 

Before  the  petitioner  could  obtain  the  relief  he  seeks  some  matters 
would  have  to  be  made  dear  and  others  explained.  The  marriage,  as 
it  is  called,  would  have  to  be  established  as  binding  by  the  lex  lo&i^  the 
divorce  would  have  to  be  determined  void,  and  the  petitioner's  conduct 
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in  wilMly  separating  himself  (Vom  his  wife  woald  have  to  be  aocoanted 
for.  But  I  expressed  at  the  hearing  a  strong  doubt  whether  the  union 
of  man  and  woman  as  practised  and  adopted  among  the  Mormons  was 
really  a  marriage  in  the  sense  understood  in  this,  the  Matrimonial 
Court  of  England,  and  whether  persons  so  united  could  be  considered 
'^husband"  and  ^^wife"  in  the  sense  in  which  these  words  must  be 
interpreted  in  the  Divorce  Act.  Further  reflection  has  confirmed  this 
doubt,  and  has  satisfied  me  that  this  court  cannot  properly  exercise  any 
jurisdiction  over  such  unions. 

Marriage  has  been  well  said  to  be  something  more  than  a  contract, 
either  religious  or  civil  —  to  be  an  institution.  It  creates  mutual  rights 
and  obligations,  as  all  contracts  do,  but  beyond  that  it  confers  a  status. 
The  position  or  status  of  ^^  husband  "  and  '^  wife  "  is  a  recognized  one 
throughout  Christendom :  the  laws  of  all  Christian  nations  throw  about 
this  status  a  variety  of  legal  incidents  during  the  lives  of  the  parties, 
and  induce  definite  rights  upon  their  offspring.  What,  then,  is  the 
nature  of  this  institution  as  understood  in  Christendom?  Its  incidents 
vary  in  different  countries,  but  what  are  its  essential  elements  and  in- 
variable features?  If  it  be  of  common  acceptance  and  existence,  it 
must  needs  (however  varied  in  different  countries  in  its  minor  incidents) 
have  some  pervading  identity  and  universal  basis.  I  conceive  that 
marriage,  as  understood  in  Christendom,  may  for  this  purpose  be  de- 
fined as  the  voluntary  union  for  life  of  one  man  and  one  woman,  to  the 
exclusion  of  all  others. 

There  are  no  doubt  countries  peopled  by  a  large  section  of  the  human 
race  in  which  men  and  women  do  not  live  or  cohabit  together  upon 
these  terms  —  countries  in  which  this  institution  and  status  are  not 
known.  In  such  parts  the  men  take  to  themselves  several  women, 
whom  thej^  Jealously  guard  from  the  rest  of  the  world,  and  whose  num- 
ber is  limited  only  by  considerations  of  material  means.  But  the  status 
of  these  women  in  no  way  resembles  that  of  the  Christian  *'  wife."  In 
some  parts  they  are  slaves,  in  others  perhaps  not;  in  none  do  they 
stand,  as  in  Christendom,  upon  the  same  level  with  the  man  under 
whose  protection  thej'  live.  There  are,  no  doubt,  in  these  countries 
laws  adapted  to  this  state  of  things  —  laws  which  regulate  the  duties 
and  define  the  obligations  of  men  and  women  standing  to  each  other  in 
these  relations.  It  may  be,  and  probably  is,  the  case  that  the  women 
there  pass  by  some  word  or  name  whicb  corresponds  to  our  word 
**  wife."  But  there  is  no  magic  in  a  name ;  and,  if  the  relation  there 
existing  between  men  and  women  is  not  the  relation  which  in  Christen- 
dom we  recognize  and  intend  by  the  words  '^  husband''  or  **  wife/' 
but  another  and  altogether  different  relation,  the  use  of  a  common  term 
to  express  these  two  separate  relations  will  not  make  them  one  and 
the  same,  though  it  may  tend  to  confuse  them  to  a  superficial  observer. 
The  language  of  Lord  Brougham,  in  Warrender  v,  Warrender,  2  CI.  & 
F.  581,  is  very  appropriate  to  these  considerations :  '*  If,  indeed,  there 
go  two  things  under  one  and  the  same  name  in  different  countries  —  if 
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that  which  is  called  marriage  is  of  a  different  nature  in  each  —  there 
may  be  some  room  for  holding  that  we  are  to  consider  the  thing  to 
which  the  parties  have  bound  themselves  according  to  its  legal  ac- 
ceptance in  the  country  where  the  obligation  was  contracted.  But 
marriage  is  one  and  the  same  thing  substantially  all  the  Christian  world 
over.  Our  whole  law  of  marriage  assumes  this ;  and  it  is  important  to 
observe  that  we  regard  it  as  a  wholly  different  thing,  a  different  status 
from  Turkish  or  other  marriages  among  infidel  nations,  because  we 
clearly  should  never  recognize  the  plurality  of  wives,  and  consequent 
validity  of  second  marriages,  standing  the  first,  which  second  marriages 
the  laws  of  those  countries  authorize  and  validate.  This  cannot  be 
put  on  any  rational  ground,  except  our  holding  the  infidel  marriage  to 
be  something  different  fh>m  the  Christian,  and  our  also  holding  the 
Christian  marriage  to  be  the  Same  everywhere.  Therefore,  all  that  the 
courts  of  one  country  have  to  determine  is  whether  or  not  the  thing 
called  marriage  —  that  known  relation  of  persons,  that  relation  which 
those  courts  are  acquainted  with,  and  know  how  to  deal  with  —  has 
been  validly  contracted  in  the  other  country  where  the  parties  pro- 
fessed to  bind  themselves.  If  the  question  is  answered  in  the  afiirma- 
tive,  a  marriage  has  been  had ;  the  relation  has  been  constituted ;  and 
those  courts  will  deal  with  the  rights  of  the  parties  under  it  according 
to  the  principles  of  the  municipal  law  which  they  administer."  <<  In- 
deed, if  we  are  to  regard  the  nature  of  the  contract  in  this  respect  as 
defined  by  the  lex  loeiy  it  is  difilcult  to  see  why  we  may  not  import  from 
Turkey  into  England  a  marriage  of  such  nature  as  that  it  is  capable 
of  being  followed  by,  and  subsisting  with,  another,  polygamy  being 
there  the  essence  of  the  contract" 

Now,  it  is  obvious  that  the  matrimonial  law  of  this  country  is  adapted 
to  the  Christian  marriage,  and  it  is  wholly  inapplicable  to  pol3-gamy. 
The  matrimonial  law  is  correspondent  to  the  rights  and  obligations 
which  the  contract  of  marriage  has,  by  the  common  understanding  of 
the  parties,  created.  Thus  conjugal  treatment  may  be  enforced  by  a 
decree  for  restitution  of  conjugal  rights.  Adultery  by  either  party 
gives  a  right  to  the  other  of  Judicial  separation ;  that  of  the  wife  gives 
a  right  to  a  divorce ;  and  that  of  the  husband,  if  coupled  with  bigamy, 
is  followed  by  the  same  penalty.  Personal  violence,  open  concubi- 
nage,  or  debauchery  in  face  of  the  wife,  her  degradation  in  her  home 
from  social  equality  with  the  husband,  and  her  displacement  as  the 
head  of  his  household,  are  with  us  matrimonial  offences,  for  they  vio- 
late  the  vows  of  wedlock.  A  wife  thus  injured  may  claim  a  Judicial 
separation  and  a  permanent  support  ftom  the  husband  under  the  name 
of  alimony  at  the  rate  of  about  one  third  of  his  income.  If  these  and 
the  like  provisions  and  remedies  were  applied  to  polygamous  unions, 
the  court  would  be  creating  conjugal  duties,  not  enforcing  them,  and 
furnishing  remedies  when  there  was  no  offence.  For  it  would  be  quite 
unjust  and  almost  absurd  to  visit  a  man  who,  among  a  polygamous 
community,  had  married  two  women,  with  divorce  from  the  first  woman, 
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on  the  ground  that,  in  our  view  of  marriage,  his  conduct  amounted  to 
adultery  coupled  with  bigamy.  Nor  would  it  be  much  more  just  or 
wise  to  attempt  to  enforce  upon  him  that  he  should  treat  those  with 
whom  he  had  contracted  marriages,  in  the  polygamous  sense  of  thai 
term,  with  the  consideration  and  according  to  ^e  status  which  Chris- 
tian marriage  confers. 

If,  then,  the  provisions  adapted  to  our  matrimonial  system  are  not 
applicable  to  such  a  union  as  the  present,  is  there  any  other  to  which 
the  court  can  resort?  We  have  in  England  no  law  framed  on  the  scale 
of  polj'gamy,  or  adjusted  to  its  requirements.  And  it  may  be  well 
doubted  whether  it  would  become  the  tribunals  of  this  country  to  en- 
force the  duties  (even  if  we  knew  them)  which  belong  to  a  s^'stem  so 
utterl}*  at  variance  with  the  Christian  conception  of  marriage,  and  so 
revolting  to  the  ideas  we  entertain  of  the  social  position  to  be  accorded 
to  the  weaker  sex. 

This  is  hardly  denied  in  argument,  but  it  is  suggested  that  the  matri- 
monial law  of  this  country  may  be  properly  applied  to  the  first  of  a 
series  of  polygamous  unions ;  that  this  court  will  be  justified  in  treating 
such  first  union  as  a  Christian  marriage,  and  all  subsequent  unions,  if 
any,  as  void ;  the  first  woman  taken  to  wife  as  a  ^^  wife ''  in  the  sense 
intended  by  the  Divorce  Act,  and  all  the  rest  as  concubines.  The  in- 
consistencies that  would  flow  from  an  attempt  of  this  sort  are  startling 
enough.  Under  the  provisions  of  the  Divorce  Acts  the  duty  of  cohab- 
itation is  enforced  on  either  party  at  the  request  of  the  other,  in  a  suit 
for  restitution  of  conjugal  rights.  But  this  duty  is  never  enforced  on 
one  party  if  the  other  has  committed  adultery.  A  Mormon  husband, 
therefore,  who  had  married  a  second  wife,  would  be  incapable  of  this 
remedy,  and  this  court  could  in  no  way  assist  him  towards  procuring 
him  the  society  of  his  wife  if  she  chose  to  withdraw  from  him.  And 
yet,  by  the  very  terms  of  his  marriage  compact,  this  second  marriage 
was  a  thing  allowed  to  him,  and  no  cause  of  complaint  in  her  who  had 
acquiesced  in  that  compact.  And  as  the  power  of  enfoa:cing  the  duties 
of  marriage  would  thus  be  lost,  so  would  the  remedies  for  breach  of 
marriage  vows  be  unjust  and  unfit  For  a  prominent  provision  of  the 
Divorce  Act  is  that  a  woman  whose  husband  commits  adultery  may  ob- 
tain a  judicial  separation  fVom  him.  And  so  utterly  at  variance  with 
Christian  marriage  is  the  notion  of  permitting  the  man  to  marry  a 
second  woman  that  the  Divorce  Act  goes  further,  and  declares  that  if 
the  husband  is  guilty  of  bigamy  as  well  as  adultery.  It  shall  be  a  ground 
of  divorce  to  the  wife.  A  Mormon,  therefore,  who  had,  according  to 
the  laws^  of  his  sect,  and  in  entire  accordance  with  the  contract  and 
understanding  made  with  the  first  woman,  gone  through  the  same  cere- 
mony with  a  second,  might  find  himself  in  the  predicament,  under  the 
application  of  English  law,  of  having  no  wife  at  all;  for  the  first 
woman  might  obtain  divorce  on  the  ground  of  his  bigamy  and  adultery, 
and  the  second  might  claim  a  decree  declaring  the  second  ceremony 
void,  as  he  had  a  wife  living  at  the  time  of  its  celebration ;  and  all  this 
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without  anj  act  done  with  which  he  woald  be  expected  to  reproach 
himself,  or  of  which  either  woman  would  have  the  slightest  right  to 
complain.  These  difficulties  may  be  pursued  further  in  the  reflection 
that  if  a  Mormon  had  married  fifty  women  in  succession,  this  court 
might  be  obliged  to  pick  out  the  fortieth  as  his  only  wife,  and  reject 
the  rest.  For  it  might  well  be  that  after  the  thirty-ninth  marriage  the 
first  wife  should  die,  and  the  fortieth  union  would  then  be  the  only 
valid  one,  the  thirty-eight  intervening  ceremonies  creating  no  matri- 
monial bond  during  the  first  wife's  life. 

Is  the  court,  then,  justified  in  thus  departing  from  the  compact  made 
by  the  parties  themselves?  Offences  necessarily  presuppose  duties. 
There  are  no  conjugal  duties  but  those  which  are  expressed  or  implied 
in  the  contract  of  marriage.  And  if  the  compact  of  a  polygamous 
nnton  does  not  carry  with  it  those  duties  which  it  is  the  office  of  the 
marriage  law  in  this  country  to  assert  and  enforce,  such  unions  are  not 
within  the  reach  of  that  law.    So  much  for  the  reason  of  the  thing. 

There  is^  I  fear,  little  to  be  found  in  our  books  in  the  way  of  direct 
authorit}'.  But  there  is  the  case  of  Ardaseer  Cursetjee  v.  Perozeboye, 
10  Moo.  P.  C.  375,  419,  in  which  the  Privy  CouncU  distinctly  held  that 
Parsee  marriages  were  not  within  the  force  of  a  charter  extending  the 
jurisdiction  of  the  ecclesiastical  courts  to  Her  Majesty's  subjects  in 
India,  "  so  far  as  the  circumstances  and  occasions  of  tiie  said  people 
shall  require/'  And  the  following  passage  sufficiently  indicates  the 
grounds  upon  which  the  court  proceeded :  '^  We  dp  not  pretend  to 
know  what  may  be  the  duties  and  obligations  attending  upon  the 
matrimonial  union  between  Parsees,  nor  what  remedies  may  exist  for 
the  violation  of  them  ;  but  we  conceive  that  there  must  be  some  laws 
or  some  customs  having  the  effect  of  laws  which  apply  to  the  married 
state  of  persons  of  this  description.  It  may  be  that  such  laws  and 
customs  do  not  afford  what  we  should  deem,  as  between  Christians,  an 
adequate  relief;  but  it  must  be  recollected  that  the  parties  themselves 
could  have  contracted  for  the  discharge  of  no  other  duties  and  obligations 
than  such  as  from  time  out  of  mind  were  incident  to  their  own  caste, 
nor  could  they  reasonably  have  expected  more  extensive  remedies,  if 
a^rieved,  than  were  customarily  afforded  by  their  own  usages.^ 

In  conformity  with  these  views  the  court  must  reject  the  prayer  of 
this  petition,  but  I  may  take  the  occasion  of  here  observing  that  this 
decision  is  confined  to  that  object.  This  court  does  not  profess  to  de- 
cide upon  the  rights  of  succession  or  legitimacy  which  it  might  be 
proper  to  accord  to  the  issue  of  the  polygamous  unions,  nor  upon  the 
rights  or  obligations  in  relation  to  third  persons  which  people  living 
under  the  sanction  of  snch^i;^nions  may  have  created  for  themselves. 
All  that  is  intended  to  be  here  decided  is  that  as  between  each  other 
they  are  not  entitled  to  the  remedies,  the  adjudication,  or  the  relief  of 
the  matrimonial  law  of  England.  Fetition  dismissed.^ 

1  Following  thif  case,  it  was  decided  bj  Stiruno,  J,,  In  re  Bethell,  3S  Ch.  D.  220, 
that  the  iirae  of  a  maniage  contracted  in  South  Africa  between  an  Englishman  and  a 
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SUTTON  V.   WABBEN. 
SupBBMB  Judicial  Court  of  Massachusetts.    1846. 

[ReparUd  lo'jfetcal/,  451.] 

Assumpsit  on  a  promissory  note  for  $1,300,  given  by  the  defendant  to 
Ann  Sutton,  on  the  10th  of  August,  1840.  The  case  was  submitted  to 
the  court  upon  the  following  facts  agreed  on  b}*  the  parties :  — 

The  note  declared  on  was  given  for  money  lent  by  Ann  Sutton  to 
the  defendant  The  plaintiff  and  said  Ann  Sutton  are  natives  of 
England,  and  were  married  at  Duffield,  in  England,  on  the  28th  of 
November,  1834.  About  one  year  after  their  marriage,  they  came 
to  tbis  country',  where  tliej'  have  lived,  as  husband  and  wife,  ever 
since.  The  said  Ann  was  the  own  sister  of  the  mother  of  the  said 
Samuel  Sutton,  the  plaintiff,  and  has  always  since  said  marriage  gone 
by  the  name  of  Ann  Sutton.     Her  former  name  was  Ann  Hills. 

Judgment  to  be  rendered  for  the  plaintiff,  if  the  court  are  of  opinion 
that  he  is  entitled  to  recover ;  otherwise,  he  is  to  be  nonsuit^ 

Hubbard,  J.  It  is  a  well-settled  principle  in  our  law  that  marriages 
celebrated  in  other  States  or  countries,  if  valid  by  the  law  of  the  country 
where  they  are  celebrated,  are  of  binding  obligation  within  this  Com- 
monwealth, although  the  same  might,  by  force  of  our  laws,  be  held 
invalid,  if  contracted  here.  This  principle  has  been  adopted,  as  best 
calculated  to  protect  the  highest  welfare  of  the  community  in  the  pres- 
er^'ation  of  the  purity  and  happiness  of  the  most  important  domestic 
relation  in  life.  Greenwood  v.  Curtis,  6  Mass.  378 ;  Medway  v.  Need- 
ham,  16  Mass.  157 ;  West  Cambridge  t;.  Lexington,  1  Pick.  506 ; 
Compton  V,  Bearci*oft,  Bui.  N.  P.  114;  Scrimshire  v.  Scrimshire,  and 
Middleton  v.  Janverin,  2  Haggard,  395,  437.  There  is  an  exception, 
however,  to  this  principle,  in  those  cases  where  the  marriage  is  con- 
sidered as  incestuous  b}*  the  law  of  Christianit}',  and  as  against  natural 
law.  And  these  exceptions  relate  to  marriages  in  the  direct  lineal  line 
of  consanguinity,  and  to  those  contracted  between  brothers  and  sisters ; 
and  the  exceptions  rest  on  the  ground  that  such  marriages  are  against 
the  laws  of  God,  are  immoral,  and  destructive  of  the  purity  and  happi- 
ness of  domestic  life.  But  I  am  not  aware  that  these  exceptions,  by 
any  general  consent  among  writers  upon  natural  law,  have  been  ex- 

natiye  woman,  according  to  the  native  coatom,  could  not  take  an  legitimate.  The 
coart  said :  *'  I  am  bound  to  hold  that  a  union  fonned  between  a  man  and  a  woman 
in  a  foreign  country,  although  it  may  there  bear  the  name  of  a  marriage,  and  the  par- 
ties to  it  may  there  be  designated  husband  and  wife,  is  not  a  valid  marriage  according 
to  the  law  of  England,  unless  it  be  formed  on  the  same  basis  as  marriages  throughout 
Christendom,  and  be  in  its  essence  '  the  voluntaiy  union  for  life  of  one  man  and  one 
woman,  to  the  exclusion  of  all  others.'"  In  Brinkley  v,  Attorney-General,  15  P.  Div. 
76,  a  marriage  in  Japan,  according  to  the  native  custom,  between  an  Englishman  and  a 
native,  was  held  to  be  valid  in  England.  See  Be  Ullee,  58  L.  T.  Rep.  711. — En. 
^  Arguments  of  counsel  are  omitted. —Ed. 
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tended  ftirther,  or  embraced  other  oases  prohibited  by  the  Levitical 
law.  This  subject  has  been  careAilly  discussed  by  Chancellor  Kent,  in 
the  case  of  Wightman  v.  Wightman,  4  Johns.  Ch.  843 ;  and  while  be  is 
clear  as  to  the  exceptions  before  stated,  he  thinks,  beyond  them  there 
is  a  diversity  of  opinion  among  commentators.  2  Kent  Com.,  Lect  26. 
See  also  Story's  Conflict  of  Laws,  §§  118,  114.  There  is  also  a  pro- 
vision in  our  statutes,  making  marriages  void  in  this  State,  where  pei^ 
sons  resident  in  the  State,  whose  marriage,  if  solemnized  here  would  be 
void,  in  order  to  evade  our  law,  and  with  the  intention  of  returning  to 
reside  here  again,  go  into  another  State  or  country  and  there  liave  their 
marriage  solemnized.  Rev.  Sts.,  c.  75,  |  6.  The  only  object  of  this 
provision  is,  as  stated  by  the  commissioners  in  their  report,  to  enforce 
the  observance  of  our  own  laws  upon  our  own  citizens,  and  not  to  suf- 
fer them  to  violate  regulations  founded  in  a  just  r^ard  to  good  morals 
and  sound  policy.  As  to  the  wisdom  of  this  provision  it  is  unnecessary 
here  to  speak.  But  the  provision  is  noticed,  to  show  that  it  has  not 
been  overlooked  in  the  consideration  of  the  case  at  bar,  which  presents 
no  such  state  of  facts. 

In  view  of  the  whole  matter,  considering  it  as  a  part  of  the  Jtis  gen^ 
tium^  we  do  not  feel  called  upon  to  extend  the  exceptions  fbrther.  By 
our  statutes,  the  marriage  contracted  between  Samuel  Sutton,  the  plain- 
tiff, and  Ann  Hills,  his  mother's  sister,  if  celebrated  in  this  State,  would 
have  been  absolutely  void.  But  by  the  law  of  England,  this  marriage, 
at  the  time  it  was  contracted,  viz.  in  November,  1884,  was  voidable  onl}-, 
and  could  not  be  avoided  until  a  sentence  of  nullity  should  be  obtained  in 
the  spiritual  court,  in  a  suit  instituted  for  that  purpose.  See  Poynter 
on  Marriage  and  Divorce,  86,  120 ;  2  Stephen's  Com.  280.  In  The 
Queen  v.  Inhabitants  of  Wye,  7  Adolph.  &  Ellis,  771,  and  8  Nev.  &  P. 
18,  the  Court  of  King's  Bench  affirmed  the  doctrine,  and  held  such  a 
marriage  voidable  only,  and  that,  till  avoided,  it  was  valid  for  all  civil 
purposes.  Boso.  Qrim.  £v.  (2d  ed.)  286.  Since  this  marriage  was 
contracted,  the  St  of  6  Wm.  IV.,  a  54,  has  been  passed,  making  such 
marriages  which  should  afterwards  be  celebrated  absolutely  void. 

In  the  present  case,  the  marriage  of  these  parties  was  not  void  by  the 
laws  of  England,  though  voidable  in  the  spiritual  court  It  never  was 
avoided,  and  though  absolutely  prohibited  by  our  laws,  yet  not  being 
witliin  the  exception,  as  against  natural  law,  we  do  not  feel  warranted 
in  saying  the  parties  are  not  husband  and  wife.  The  plaintiff,  Samuel 
Sutton,  sues  on  a  promissory  note  given  to  the  said  Ann  Sutton,  and,  as 
her  husband,  he  can  maintain  an  action  thereon,  in  his  own  name  alone, 
there  being  no  other  cause  of  objection  raised  than  the  one  stated  in  re* 
gard  to  the  legality  of  their  marriage.  Bayley  on  Bills  (2d  Amer.  ed.)| 
42 ;  Clancy,  Hbsb.  &  Wife,  4. 

Judgment  for  iheplaitUif. 

VOL  UL  '^t 
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ROTH  V.  ROTH. 

Supreme  Court  of  Illinois.    1882. 

[Reported  104  Illinois,  85.] 

This  is  a  bill  by  Madelaine  Roth^  claiming  to  be  the  widow  of  John 
George  Roth  to  obtain  her  share  of  the  propert}'  of  said  Roth  situated 
in  Illinois.  The  court  dismissed  the  bill,  and  plaintiff  appealed.  The 
other  facts  appear  in  the  opinion.^ 

McLKET,  J.  So  far  as  the  marriage  between  Roth  and  Madelaine 
Moser  is  concerned,  we  have  no  hesitanc}^  in  ^ajnng  that  for  all  pur- 
poses, in  this  State,  it  was  a  legal  and  valid  marriage,  notwithstanding 
Roth,  at  the  time,  was  a  subject  of  the  kingdom  of  Wttrtemberg,  and 
had  not  obtained  a  license  authorizing  such  marriage  from  the  sov- 
ereign of  that  kingdom,  as  required  by  the  laws  thereof.  As  both  the 
parties  were  domiciled  here  at  the  time  of  its  celebration,  it  is  not  impor- 
tant to  determine  whether  the  validity  of  a  marriage  depends  upon  the  lex 
domicilii  or  the  lex  loci  contractus^  for  whatever  conclusion  might  be 
reached  upon  that  question,  the  result  would  be  the  same,  so  far  as  this 
case  is  concerned.  Both  laws  being  identical,  if  the  marriage  was  in 
conformity  with  either  it  must  necessarily  have  been  with  the  other  also, 
and  as  it  seems  to  have  been  solemnized  in  strict  conformity  with  our 
statute  regulating  the  subject,  and  as  the  parties  were  manifestly  com- 
petent, under  our  own  laws,  to  contract  the  relation,  it  follows,  as  before 
stated,  the  marriage  was  valid  and  binding. 

While  this  marriage  was  dearly  valid  here  for  all  purposes  whatso- 
ever, it  does  not  follow  that  upon  the  return  of  the  parties  to  the  coun- 
try of  their  nativit}',  and  of  which  they  were  still  subjects,  it  would  or 
ought  to  be  held  equally  valid  there,  for  it  is  clearly  settled  by  the 
decided  weight  of  private  international  law,  so  called,  that  every  State 
has  the  power  to  enact  laws  which  will  personally  bind  its  citizens  or 
subjects  when  sojourning  in  a  foreign  jurisdiction,  provided  such  laws  in 
terms  profess  to  so  bind  them  when  thus  circumstanced.  It  is  true, 
such  laws  have  no  extraterritorial  effect  so  as  to  authorize  their  en- 
forcement in  a  foreign  oountrj*,  and  may,  therefore,  so  far  as  their  exe- 
cution is  concerned,  be  said  to  remain  dormant  till  the  return  of  those 
violating  them,  when  they  will  be  enforced  in  the  same  manner,  and 
to  the  same  extent,  as  if  their  infraction  had  occurred  within  the 
State  enacting  them.  Story  on  Conflict  of  Laws,  §§  114  d^  117,  244  ; 
Wharton  on  Conflict  of  Laws,  §161;  Lawrence's  Wheaton,  p.  172; 
4  Phill  Int.  Law,  29,  §  34;  Piggott  on  Foreign  Judgments,  167, 
168 ;  Dicey  on  Domicile,  p.  215 ;  1  Burge  on  Col.  Law,  188,  195,  196 ; 
1  Bishop  on  Marriage  and  Divorce,  §  868 ;  Sussex  Peerage  Case,  11  CL 

^  Thii  short  statement  is  sabetitntad  for  the  statement  of  the  reporter.  Other 
points  which  were  inyolyed  in  the  case  are  not  here  giren.  Part  of  the  opinion  is 
omitted.  —  JSd. 
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&  Fin.  85 ;  Brook  v.  Brook,  9  11.  L.  Caa.  193 ;  Fenton  v.  LlyiDgston, 
8  Macq.  497 ;  Mette  v.  Mette,  1  Sw.  &  Tr.  416 ;  Van  Voorhis  v.  Brint- 
nail,  86  N.  Y.  18 ;  Commonwealth  v.  Lane,  113  Mass.  458. 

Nor  does  it  follow  the  status  or  relation  created  by  the  marriage 
could  only  be  annulled  by  our  own  courts,  or  that  it  could  only  be 
annulled  by  other  courts  for  such  causes  as  would  be  recognized  as 
sufficient  for  that  purpose  under  our  own  laws.  When  the  parties  re- 
turned to  Wiirtemberg  and  acquired  a  new  domicil  there,  so  far  as 
their  personal  rights  and  relations  are  concerned  our  laws  and  govern- 
ment ceased  to  have  any  power  over  them  or  concern  with  them.  Per- 
sonally the  State  had  no  claims  on  them,  and  they  owed  it  no  allegiance 
or  duty.  Barber  v.  Root,  20  Mass.  260 ;  Hunt  r.  Hunt,  72  N.  T.  228 ; 
Kinnier  r.  Kinnier,  45  N.  Y.  535  ;  Cheeverv.  Wilson,  9  Wall.  108 ;  Ditson 
V.  Ditson,  4  R.  I.  87 ;  Har^'ey  v.  Farncy,  L.  R.  5  P.  D.  158  ;  same  case 
affirmed,  L.  R.  6  P.  D.  35;  Story  on  Conflict  of  Laws,  §§211,  213 ; 
1  Bishop  on  Marriage  and  Divorce,  §§  367,  368;  Wharton  on  Con- 
flict of  Laws,  §  211 ;  Guthrie's  Savigny  on  Private  Intemat  Law, 
p.  248.  Whether  the  kingdom  of  Wiirtemberg,  on  their  return  and 
acquiring  «  new  domicil  there,  would  recognize  the  status  or  relation 
which  they  had  contracted  here,  depended  upon  its  own  laws,  and  not 
upon  ours.  That  kingdom,  in  1808,  adopted  an  ordinance  or  law, 
which  was  in  full  force  at  the  time  of  the  marriage  in  Chicago,  declaring 
all  such  marriages  in  a  foreign  State,  without  the  license  of  the  sov- 
ereign,  absolutely  null  and  void.  It  was,  therefore,  according  to  the 
general  current  of  authority  on  the  subject,  entirely  competent  for  the 
courts  of  that  kingdom  having  Jurisdiction  of  such  matters,  to  give 
effect  to  that  law  by  annulling  and  setting  aside  the  marriage,  upon 
a  proper  application  for  that  purpose,  which  was  done  in  this  case. 
1  Bishop  on  Marriage  and  Divorce,§§  367,  868 ;  Story  on  Conflict  of 
Laws,  §§  18,  19,  21-28,  25;  Wharton  on  Conflict  of* Laws  (2d  ed.)^ 
§  207;  4  Phill.  on  Int  Law,  §§  8,  11,  12,  18,  16,  24,  25;  Guthrie's 
^avigny  on  Private  Int  Law,  248. 

Ordinaril3%  where  a  party,  upon  a  change  of  domicil,  goes  into  an- 
other State  or  country,  the  personal  status  which  he  carries  with  him 
will  be  recognized  by  the  courts  of  the  latter  country.  This  is  cer^ 
tainly  the  general  rule,  but  it  is  subject  to  certain  well  recognized  ex- 
ceptions. If,  for  instance,  such  status  has  been  acquired,  as  in  the 
present  case,  by  a  violation  of  an  express  provision  of  the  positive  law 
of  the  State  in  which  its  recognition  is  asked,  or  if  it  be  contrary  to  the 
genius  and  spirit  of  its  institutions,  as  a  title  of  nobility  would  be  here, 
or  if  it  is  opposed  to  its  settled  policy,  or  to  the  good  order  and  well 
being  of  society,  or  to  public  morality  and  decency,  in  all  such  cases 
the  status  would  not  and  should  not  be  recognized  by  the  courts  of  the 
latter  Sutc.  2  Kent,  p.  458 ;  Wharton  on  Conflict  of  Laws  (2d  ed.), 
§§  207,  165 ;  Story  on  Conflict  of  Laws,  §§  98,  244 ;  4  Phillimore  on 
Int  Law  (ed.  1861),  p.  529  ;  Brook  v.  Brook,  9  H.  L.  Cas.  193 ;  Cin- 
cinnati Mutnal  Health  Ass.  v.  Rosenthal,  55  111.  91 ;  Forbes  v.  Cochrane, 
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2  B.  di  C.  448;  Mette  v.  Mette,  1  Sw.  &  Tr.  416 ;  Commonwealth  v. 
Lane,  118  Maaa.  4^ ;  Van  Voorfaia  v.  Brintnali,  86  N.  Y.  18. 

Decree  affirmed. 
SopTT  and  Walkek,  J.J.,  dissenting. 


UNITED  STATES  v.  RODGERS. 

DiSTBlCT  CSOURT  OF  THE  UNITED  STATES,  £.  DI8T.  OF  PeNHSTLVANIA,  1001. 

[BeporUd  109  Federal  JUparter,  886.] 

J.  B.  McPherson,  District  Judge.  The  relator  is  a  naturalized 
citiaen  of  the  United  States,  and  is  the  husband  of  Rosa  Devine,  and 
the  father  of  her  idiot  son,  William.  Rosa  and  William  are  Russian 
Jews,  whom  the  commissioner  of  immigration  at  the  port  of  Philadel- 
phia has  ordered  to  be  deported,  on  the  ground  that  both  are  aliens, 
and  that  William  is  an  idiot,  and  Rosa  is  a  pauper  that  is  likely  to  be- 
come a  public  chaiige.  The  alienage  of  both  is  denied  upon  the  ground 
that  when  the  husband  and  father  became  a  citizen  the  wife  and  child 
ceased  to  be  aliens ;  and  this  is  the  only  point  to  be  decided.  The 
decision  is  admitted  to  depend  upon  the  answer  to  be  given  to  the 
question  whether  Rosa  is  the  relator's  lawftil  wife,  or,  rather,  whether 
she  is  to  be  so  regarded  in  this  State ;  for  she  is  her  husband's  niece, 
and  such  a  marriage,  if  originally  celebrated  in  Pennsylvania,  would 
be  void.  Act  1860,  §  89  (P.  L.  898) ;  1  Purd.  Dig.  (ed.  1872),  p.  54. 
Among  the  Jews  in  Russia,  however,  where  the  ceremon}*  took  place,  it 
has  been  satisfactorily  proved  that  a  marriage  between  uncle  and  niece 
is  lawfhl,  and,  being  valid  there,  the  general  rule  undoubtedly  is  that 
such  a  marriage  would  be  regarded  everywhere  as  valid.  But  there  is 
this  exception,  at  least,  to  the  rule :  If  the  relation  thus  entered  into 
elsewhere,  although  lawful  in  the  foreign  country,  is  stigmatized  as  in- 
cestuous b}'  the  law  of  Pennsylvania,  no  rule  of  comity  requires  a  court 
sitting  in  this  State  to  recognize  the  foreign  marriage  as  valid.  I  think 
the  following  quotation  fW>m  Dr.  Reinhold  Schmid,  a  Swiss  Jurist  of 
eminence,  to  be  found  in  Whart  Confl.  Laws  (2d  ed.),  §  175,  correctly 
states  the  proper  rule  upon  this  subject :  «^ 

^^  When  persons  married  abroad  take  up  their  residence  with  us,  it  is 
agreed  on  all  sides  that  the  marriage,  so  far  as  its  formal  requisites  are 
concerned,  cannot  be  impeached,  if  it  corresponds  either  with  the  laws 
of  the  place  where  the  married  pair  had  their  domioil,  or  with  those 
where  the  marriage  was  celebrated.  But  we  must  not  construe  this  as 
impl3*ing  that  the  Juridical  validity  of  the  marriage  depends  absolutely 
on  the  laws  of  the  place  under  whose  dominion  it  was  constituted ;  for 
the  fact  that  a  marriage  was  void  by  the  laws  of  a  prior  domidi  is  no 
reason  why  we  should  declare  it  void  if  it  united  all  the  requisites  of  a 
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lawfal  marriage  as  thej'  are  imposed  by  oar  laws.  So  far  as  concerns 
the  material  conditions  of  the  contract  of  marriage,  we  mast  distingnish 
between  such  hindrances  as  would  have  impeded  marriage,  but  cannot 
dissolve  it  when  already  concluded^  and  such  as  would  actually  dissolve 
a  marriage  if  celebrated  in  the  face  of  them.  A  matrimonial  relation 
that  in  the  last  sense  is  prohibited  by  our  laws  cannot  be  tolerated  in  our 
territory,  though  it  was  entered  into  by  foreigners  before  they  visited 
us.  We  will,  therefore,  tolerate  no  polygamous  or  incestuous  unions  of 
foreigners  settling  within  our  limits.'* 

Other  anthorit}^  may  be  found  in  State  v.  Brown,  47  Ohio  St.  102, 
23  N.  E.  747,  where  it  is  said,  in  determining  the  effect  of  a  statute 
that  forbade  sexual  intercourse  between  persons  nearer  of  kin  than 
cousins :  — 

«« We  hold,  therefore,  that  by  section  7019,  Bev.  St,  sexual  com- 
merce as  between  persons  nearer  of  kin  than  cousins  is  prohibited, 
whether  they  have  gone  through  the  fbrm  of  intermarriage  or  not ;  nor 
is  it  material  that  the  marriage  was  celebrated  in  a  country  where  it 
was  valid,  for  we  are  not  bound,  upon  principles  of  comity,  to  permit 
persons  to  violate  our  criminal  laws,  adopted  in  the  interest  of  decency 
and  good  morals,  &nd  based  upon  principles  of  sound  public  policy,  be- 
cause they  have  assumed,  in  another  State  or  country,  where  it  was 
lawfhl,  the  relation  which  led  to  the  acts  prohibited  by  our  laws.'' 

See  also  Inhabitants  of  Med  way  v.  Inhabitants  of  Needham,  16 
Mass.  157,  8  Am.  Dec.  131,  and  In  re  StuU's  Estate,  183  Pa.  625, 
39  AU.  16,  39  L.  B.  A.  539. 

In  view  of  this  exception  to  the  general  rule,  it  seems  to  me  to  be 
impossible  to  recognize  this  marriage  as  valid  in  Pennsj'lvania,  since  a 
continuance  of  the  relation  here  would  at  once  expose  the  parties  to 
indictment  in  the  criminal  courts,  and  to  punishment  by  fine  and  im- 
prisonment in  the  penitentiary.  In  other  words,  this  court  would  be 
declaring  the  relation  lawful,  while  the  court  of  quarter  sessions  of 
Philadelphia  County  would  be  obliged  to  declare  it  unkwful.  What- 
ever may  be  the  standard  of  conduct  in  another  country,  the  moral 
sense  of  this  community  would  undoubtedly  be  shocked  at  the  spectacle 
of  an  uncle  and  niece  Uving  together  as  husband  and  wife ;  and  I  am, 
of  course,  bound  to  regard  the  standard  that  prevails  here,  and  to  see 
that  such  an  objectionable  example  is  not  presented  to  the  public.  A 
review  of  the  Pennsylvania  legislation  affecting  the  marriage  of  uncle 
and  niece  will  be  found  in  Parker's  Appeal,  44  Pa.  309.  It  is  aocord- 
ingly  ordered  that  Rosa  and  William  Devine  be  remanded. 
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Parlememt  of  Paris.    1624. 
[Bqxnied  1  Journal  des  Audiences^  16.] 

A  TOUNO  Parisian,  on  account  of  some  escapade,  withdrew  to  Lor- 
raine, where  he  enrolled  himself  in  the  Duke  of  Lorraine's  company  of 
light  horse ;  he  became  enamoured  of  a  joung  lady  of  the  place,  who 
was  in  the  service  of  Madame  Desbordes,  and  through  his  friends  made 
known  his  affection  for  her.  Thereupon  a  marriage  was  arranged,  and 
the  betrothal  celebrated  in  face  of  the  church.  Bans  were  once  pub- 
lished, the  two  other  publications  dispensed  with,  and  two  weeks  later 
the}'  were  publiclj'  married  in  presence  of  the  relatives  of  the  girl,  and 
many  persons  of  quality.  After  the  marriage  they  lived  together  seven 
weeks  as  husband  and  wife,  and  the  woman  became  enceinte,  and  a 
son  was  in  due  time  born. 

The  parents  of  the  husband  having  learned  of  their  son's  marriage 
without  their  advice  and  consent,  the  mother  went  to  Lorraine,  found 
means  to  speak  to  her  son,  persuaded  him  to  return  to  Paris,  and  had 
him  secretly  take  the  post  for  that  purpose. 

The  wife,  having  learned  that  her  husband  had  thus  been  taken  from 
her,  and  was  in  Paris,  followed  him  inoontinentlj*,  during  the  plague, 
and  on  her  arrival  inquired  for  her  husband ;  having  learned  that  he 
was  at  his  father's  house,  she  had  summons  served  on  him  at  his 
father's  house  calling  on  him  to  return  to  her.  The  parents,  learning 
that  the  woman  was  bringing  this  suit,  had  her  arrested,  charging  her 
with  the  crime  of  abduction.  The  criminal  complaint  made  at  request 
of  the  parents  recited  that  their  son  had  been  seduced,  that  they  had 
not  consenteil  to  the  marriage,  and  consequently,  according  to  the 
Edict  of  Blois,^  it  was  an  abduction  and  no  marriage ;  and  by  judgment 
of  the  Lieutenant  Criminal  of  the  Ch&telet  the  woman  was  declared 
guilty  of  the  crime  of  abduction,  forbidden  to  live  with  her  husband, 
and  condemned  to  pay  costs.  From  this  judgment  appeal  was  taken 
to  the  court  There  it  was  shown  that  the  marriage  in  question  had 
been  solemnized  in  the  face  of  Holy  Church,  all  tlie  ceremonies  required 
by  the  Council  of  Trent  having  been  observed,  as  has  been  said,  and 
therefore  that  there  was  nothing  illicit  about  the  marriage.  As  to 
default  of  consent  of  parents,  it  was  not  to  be  considered,  because  the 
marriage  had  been  celebrated  in  Lorraine,  a  sovereign  State,  where 
the  edicts  and  ordinances  of  our  kings  are  not  observed.  In  Lorraine 
tlie}'  require  no  other  solemnities  than  those  of  the  Council  of  Trent, 
which  were  exactly  observed  in  this  marriage;  and  if  the  marriage 
were  to  be  declared  invalid  and  an  abduction  it  would  be  prodigious 
and  monstrous ;  for  the  marriage  would  be  good  and  valid  in  Lorraine, 

^  li  Bee.  des  Anc  Lois  Franc.  891  (OnUnance  of  May,  1579,  {  40.)  —  £d. 
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and  the  child  legitimate,  bat  in  France  mere  concubinage,  and  the 
child  a  bastard. 

Thereupon  judgment  was  given  for  the  appellant;  and  as  to  the 
alleged  crime  of  abduction,  the  complaint  is  dismissed.  First  Presi- 
dent J>E  Verdun  delivered  the  judgment     Qavltier  for  appellant. 


VIDAL  V.  VIDAL. 
CouBT  OF  Pabis.  1878. 
[ReporUd  DdUoz,  1878,  XL,  6.] 

The  Civil  Tribunal  of  the  Seine  delivered  the  fbllowing  judgment.^ 
Vidal  married  Estella  Van  Krenemburgh,  a  Hollander  (who  became 
French  bj  the  marriage),  at  Paris  on  November  14,  1864.  £}'  a  judg- 
ment of  this  Tribunal,  March  5,  1866,  a  judicial  separation  was  granted 
to  the  Vldals.  On  October  25,  1873,  Vidal  and  his  wife,  by  common 
consent  and  in  a  single  document  dated  at  Paris,  prayed  the  Council 
of  State  of  the  Canton  of  Schaffhausen  for  letters  of  naturalization, 
that  they  might  both  acquire  Swiss  nationality.  On  January  17,  1874, 
the  Grand  Council  of  the  Canton  of  Schaffhausen  granted  naturalization 
to  Vidal,  and  on  the  following  11th  of  March  naturalization  papers 
were  delivered  to  him  as  a  citizen  of  Osterfingen.  By  a  certificate 
from  the  municipality  of  Osterfingen  dated  March  4,  1874,  and  by  a 
certificate  delivered  from  the  Chancellery  of  State  of  the  Canton  of 
Schaffhausen  on  November  7, 1876,  it  appears  that  Mme.  Vidal  became 
as  a  result  of  these  papera  a  Swiss  subject,  in  conformity  with  the 
express  request  made  by  her,  while  the  children  of  the  marriage  pre- 
served their  French  nationalit}*. 

Hardly  had  the  naturalization  been  obtained  when  on  February  28, 
1874,  Videl  filed  a  libel  for  divorce  in  the  Superior  Court  of  the  Canton 
of  Schaffhausen ;  in  the  following  April  a  similar  libel  was  filed  by 
Mme.  Vidal ;  and  on  September  4  a  final  decree  declared  the  marriage 
dissolved,  and  the  spouses  completely  divorced,  costs  being  divided, 
and  all  further  demands  waived  on  both  sides.  October  19  a  certificate 
of  nationality  was  delivered  by  the  municipalitj'  of  Osterfingen  to  Mme. 
Vidal,  under  the  name  of  Adele  Estelle,  born  Van  Krenemburgh,  judi- 
cially divorced ;  the  certificate,  by  an  express  provision,  serving  only 
for  convenience  in  foreign  travel,  not  for  marriage,  for  the  validity  of 
which  the  conditions  prescribed  in  the  Canton  must  be  observed.  A 
month  later,  November  19,  a  new  decree  of  the  cantonal  court  author- 
ized  Mme.  Vidal,  divorced,  to  contract  a  second  marriage  after  Decem- 
ber 4 ;  and,  finally,  January  28,  1875,  Mme.  Vidal  married  Louis 
Geofro}',  before  the  ofiScer  of  civil  status  of  the  first  ward  of  Paris,  as 

1  Only  80  mnch  of  the  jadgment  as  deali  with  the  case  on  the  merits  is  given.  —  £i>. 
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divorced  wife  of  William  Vidal  authorized  to  remarry  by  the  aforesaid 
decree. 

From  the  foregoing,  and  fh>m  other  docaments  in  the  case,  it  is  clear 
that  the  Yidals  desired  Swiss  nationality  and  sued  for  divorce  by  pre* 
vious  agreement,  with  a  view  to  work  a  fraud  on  that  principle  of 
French  law  which  regards  the  conjugal  tie  as  indissoluble ;  that  neither 
acquired  Swiss  nationality  with  a  view  of  ever  exercising  the  rights  so 
obtained,  or  with  the  intention  of  fulfilling  the  corresponding  obliga- 
tions. Vidal  did  not  leave  France,  but  continued  to  dwell  at  Paris, 
where  he  still  resides.  In  the  same  waj'  Mme.  Vidal  submitted  to  the 
foreign  law  only  that  she  might  by  divorce  escape  from  the  bonds  of 
her  first  marriage  and  contract  a  second,  by  which  she  was  going  to 
recover  the  quality  of  Frenchwoman  which  she  had  just  discarded. 

A  second  marriage  contracted  before  the  dissolution  of  the  first  is 
by  the  French  law  absolutely  null. 

The  defendants  vainly  set  up,  whether  against  Vidal  or  the  public 
minister,  the  act  of  naturalization  which  has  subjected  the  Vidals  to 
the  Swiss  law,  and  the  decree  of  divorce,  which  has  separated  them  in 
accordance  with  that  law.  They  <3annot  claim,  against  either,  ihat  the 
act  of  naturalization  and  the  decree  of  divorce,  emanating  fh>m  an 
independent  and  sovereign  foreign  authority,  cannot  be  nullified  by 
the  French  courts.  The  naturalization  of  a  Frenchman  abroad  has  the 
result  not  only  of  making  him  acquire  a  foreign  nationality,  but  at  the 
same  time  of  causing  him  to  lose  his  quality  as  Frenchman.  In  this 
last  respect  it  cannot  prejudice  the  rights  of  any  third  party  previously 
acquired  under  the  protection  of  the  French  law.  Furthermore,  it 
ought  to  constitute,  on  the  part  of  a  Frenchman  who  obtains  it,  the 
exercise  of  a  lawful  right,  and  not  the  abuse  of  an  opportunity  and  the 
nullification  of  the  aforesaid  legal  protection.  In  this  case  the  naturali- 
zation, if  it  has  been  obtained  solely  with  a  view  to  dcfhtiid  the  French 
law  and  to  elude  certain  Aindameutal  prohibitions  of  it,  cannot  be  in- 
voked as  against  interests  of  public  and  private  order  which  that  law 
aims  to  protect.  The  law  of  the  French  courts,  thus  declared,  does 
not  attack  the  principle  of  the  respective  independence  of  the  sovereign- 
ties. These  courts  do  not  attempt  to  nullify  the  act  of  a  foreign  power, 
which  indeed  is  beyond  their  control.  They  profess  only  to  refuse  it 
effect  as  to  persons  whom  it  could  not  bind,  or  as  to  the  national  law 
whose  authority  they  must  maintain. 

Since  the  defendants  cannot  avail  themselves  of  the  act  of  naturali- 
zation which  they  invoke,  they  cannot  set  up  the  decree  of  divorce 
which  depends  upon  it.  It  makes  no  difference  that  Vidal  assented  to 
these  acts,  since  at  the  time  he  was  acting  fraudulently.  His  accom- 
plice in  the  fraud  cannot  set  them  up  against  him  as  if  they  had  been 
done  under  ordinary  conditions.  But  even  if  they  could  be  set  up 
against  Vidal,  the  public  minister,  whose  right  to  demand  nullity  of  the 
marriage  is  quite  independent,  is  not  affected  by  them. 

The  first  marriage  of  Mme.  Vidal  was  therefore  not  legitimately  dis- 
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solved  as  regards  the  French  law  before  she  contracted  the  second, 
which  is  therefore  absolutely  nulL  The  defendants  vainly  set  up  good 
faith  in  their  marriage,  which  they  say  was  contracted  nnder  an  error 
of  law  shared  by  the  officer  of  civil  status  himself.  This  Justification 
is  disproved  by  all  the  facts  in  the  case,  as  they  have  been  stated. 
This  is  true  both  in  the  case  of  Mmc.  Yidal,  whose  premeditated  intent 
to  contract  a  second  marriage  in  spite  of  the  first  is  abundantly  estab- 
lished, and  in  the  case  of  Geofroy,  who  must  in  reason  have  suspected 
the  conditions  under  which  he  was  marrying  Mme.  Vidal  even  if,  con- 
trary to  all  probability,  he  was  not  long  since  expressly  informed  of 
them. 

For  these  reasons,  the  court  permits  the'public  minister  to  intervene 
in  Vidal's  suit  for  the  nullity  of  Mme.  Vidal's  second  marriage ;  de- 
clares null  and  void  the  marriage  contracted  by  Mme.  Vidal  with  M. 
6eofh>y  before  the  officer  of  civU  status  of  the  first  ward  of  Paris,  on 
January  28,  1875. 

The  Court  of  Paris  affirmed  the  decision,  adopting  its  reasons  in 
every  particular. 


PLAQUET  V.  MAYOR  OF  LILLE. 

Court  of  Cassatioh.    1878. 

[ReporUd  Sirey,  1878,  L  820.] 

The  Coubt.  By  the  terms  of  Article  147  of  the  Civil  Code  it  is 
permitted  to  contract  a  second  marriage  when  proof  is  made  of  the  dis- 
solution of  the  first.  This  proof  is  made  on  the  part  of  a  foreigner, 
when  he  shows  that  his  marriage  has  been  dissolved  in  accordance  with 
the  laws  of  the  nation  to  which  he  belongs.  His  capacity  being  regu- 
lated in  such  a  matter  by  his  statute  personal,  his  liberty  to  remarry 
follows  him  to  France ;  and  the  juridical  fact  which  has  conferred  this 
liberty  cannot  be  ignored,  even  when  he  projects  a  new  marriage  with 
a  Frenchwoman.  The  law  of  May  8,  1816,  which  abolished  divorce 
in  France,  is  not  in  point :  nothing  in  the  language  of  it  indicates  the 
intention  of  refusing  effect  to  » legal  divorce  regularly  decreed  abroad 
by  the  courts  of  the  proper  country ;  this  law,  therefore,  has  tacitly 
recognized  the  respect  due  to  foreign  decrees  operating  upon  the  status 
and  capacity  of  persons  submitted  to  their  sovereignty.  It  is  objected, 
on  the  other  hand,  that  public  order  and  good  morals  are  opposed  to 
any  marriage  which  the  divorced  foreigner  would  contract  in  France ; 
but  such  an  objection  is  met  by  the  consideration  that  even  a  French- 
man himself,  divorced  before  the  law  of  1816,  has  always  been  allowed 
in  France,  since  the  promulgation  of  that  law,  to  contract  a  new 
marriage,  and  there  is  no  reason  to  hold  that  what  is  morally  and 
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legally  allowed  in  the  one  case  can  be  regarded  in  the  other  as  con- 
trary to  public  order  and  good  morals. 

It  makes  little  difference,  in  the  application  of  these  principles,  that 
the  first  marriage  was  contracted  with  a  Frenchwoman ;  for  since  she 
thereb3'  became  a  foreigner  the  decree  of  divorce  has  all  the  authority 
of  a  decree  against  foreigners,  and  if  we  can  regard  the  woman  as 
become  French  again  it  is  only  in  so  far  as  her  maiTiage  is  regarded 
as  legally  dissolved. 

It  is  recited  as  fact  in  the  judgment  appealed  fi*om  that  Abel  Henry 
Plaquet,  born  at  Lille  of  Belgian  parents,  retained  the  nationality  of 
his  father  and  mother ;  that  in  1868  he  married  a  Frenchwoman ;  but 
that  as  a  result  of  a  decree  of  the  Civil  Tribunal  of  Tournay  (Belgium) 
for  a  divorce  of  the  spouses,  this  divorce  has  been  declared,  in  con* 
formity  with  the  Belgian  law,  by  the  proper  officer  of  civil  status, 
July  17,  1873.  Consequently,  when  Plaquet  presented  himself  in 
1876  before  the  Mayor  of  Lille  to  contract  a  new  marriage,  he  proved 
the  dissolution  of  the  first  and  did  not  come  under  the  prohibition  of 
Article  147  of  the  Civil  Code.  It  follows  that  in  authorizing  the 
Mayor  of  Lille  to  refuse  to  proceed  to  the  publications  and  celebration 
of  the  second  marriage  projected  by  said  Plaquet,  under  pretence  that 
it  would  be  contrary  to  law,  public  order,  and  good  morals,  the  judg- 
ment appealed  from  violated  Articles  8  and  147  of  the  Civil  Code,  and 
falsely  applied  Article  6  of  the  same  Code  and  Article  1  of  the  law 
of  May  8,  1816. 

JudgmerU  qtuuhed. 


SECTION  IIL 


LEGniMA^T. 

BIRTWHISTLE  v.  VARDILL. 

House  of  Lords.    1840. 

IRepartsd  7  Clark  ^  Finnelly,  896.] 

This  case  came  from  the  King's  Bench  on  Writ  of  Error.  The 
case  was  first  argued  in  the  House  of  tx>rds  in  1830.  No  judgment 
was  then  given,  but  on  account  of  the  difficulty  and  noveltj'  of  the  case, 
it  was  ordered  to  be  reargued.^  On  the  first  of  Jul}',  1839,  the  case  was 
reargued  before  Tindal,  C.  J.,  Yaughan,  Bosamquet,  Patteson, 
WiLLiAMd,  Coleridge,  Coltman,  and  Maule,  JJ.,  and  Parke  and 
Gurnet,  BB.  A  question  was  framed  and  put  to  the  judges ;  and 
their  unanimous  opinion  was  delivered  in  the  following  terms.' 

1  These  proceedings  are  reported  in  2  Ci.  &  F.  674.  —  Ed. 

<  Thin  short  statement  is  sahstituted  for  that  of  the  reporter.  Part  of  the  advisory 
opinion  is  omitted.  Lord  Brougham  delivered  an  elaborate  opinion,  concurring,  after 
doubt,  with  the  Lord  Chancellor.— £d. 
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TiNDAL,  Lord  Chief  Jostioe.  My  Lords,  the  facts  of  the  case  upon 
which  your  Lordships  propose  a  question  to  Her  Majesty's  judges  are 
these :  ^^  A.  went  from  England  to  Scotland,  and  resided  and  was 
domiciled  there,  and  so  continued  for  many  years,  till  the  time  of  his 
death.  A.  cohabited  with  M.,  an  unmarried  woman,  during  the  whole 
period  of  his  residence  in  Scotland,  and  had  by  her  a  son,  B.,  who 
was  born  in  Scotland.  Several  years  after  the  birth  of  B.,  who  was 
the  only  son,  A.  and  M.  were  married  in  Scotland,  accoi*ding  to  the 
laws  of  that  country.  B3'  the  laws  of  Scotland,  if  the  marriage  of  the 
mother  of  a  child  with  the  father  of  such  child  take  place  in  Scotland, 
such  child  born  in  Scotland  before  the  marriage  is  equally  legitimate 
with  children  born  after  the  marriage,  for  the  purpose  of  taking  land, 
and  for  every  other  purpose.  A.  died  seised  of  real  estate  in  England, 
and  intestate."  And  your  Lordships,  upon  the  foregoing  state  of 
facts,  found  this  question,  viz. :  *'  Is  B.  entitled  to  such  property  as 
the  heir  of  A.  ? ''  And  in  answer  to  the  question  so  proposed  to  us, 
I  have  the  honor  to  state  to  your  Lordships,  that  it  is  the  opinion 
of  all  the  judges  who  heard  the  argument  that  B.  is  not  entitled  to 
such  property  as  the  heir  of  A.  We  have,  indeed,  reason  to  lament 
that  we  have  been  deprived  of  the  assistance  of  one  of  our  learned 
brethren  who  heanl  the  case  argued  at  3'our  Lordship's  bar,  the  late 
Mr.  Justice  Vaughan  ;  but  as  he  had  expressed  a  concurrent  opinion 
upon  the  case  at  a  meeting  held  immediately  after  the  argument,  I  feel 
myself  justified  in  adding  the  authority  of  his  name  16  that  of  the 
other  judges. 

My  Lords,  the  grounds  and  foundation  upon  which  our  opinion 
rests  are  briefly  these :  That  we  hold  it  to  be  a  rule  or  maxim  of  the 
law  of  England,  with  respect  to  the  descent  of  land  in  England  from 
father  to  son,  that  the  son  must  be  bom  aft^r  actual  marriage  between 
his  father  and  mother ;  that  this  is  a  rule  Juris  positivi,  as  are  all  the 
laws  which  regulate  succession  to  real  property,  this  particular  rule 
having  been  framed  for  the  direct  purpose  of  excluding,  in  the  descent 
of  land  in  England,  the  application  of  the  rule  of  the  civil  and  canon 
law,  by  which  the  subsequent  marriage  between  the  father  and  mother 
was  held  to  make  the  son  born  before  marriage  legitimate ;  and  that 
this  rule  of  descent  being  a  rule  of  positive  law  annexed  to  the  land 
itself,  cannot  be  allowed  to  be  broken  in  upon  or  disturbed  by  the  law 
of  the  country  where  the  claimant  was  born,  and  which  may  be 
allowed  to  govern  his  personal  status  as  to  legitimacy,  upon  the 
supposed  ground  of  the  comity  of  nations. 

My  Lords,  to  understand  the  nature  and  force  of  this  rule  of  our 
law,  '^  that  the  heir  must  be  a  person  born  in  actual  matrimon}*  in 
order  to  enable  him  to  take  land  in  England  b}*  descent,"  and  to  per- 
ceive, at  the  same  time,  the  positive  and  inflexible  quality  of  this  rule, 
and  how  closely  it  is  annexed  to  the  land  itself,  it  will  be  necessary  to 
consider  the  earlier  authorities  in  which  that  rule  is  laid  down  and 
discussed,  both  before  and  subsequently  to  the  statute  of  Merton, 
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and  more  particularly  the  legal  oonstniction  and  operation  of  that 
statate.  ... 

At  the  parliament  holden  at  Merton,  in  the  20th  Henry  III.,  the 
statute  was  fVamed,  which  will  be  found  to  have  a  strong  and  direct 
application  to  the  present  question.  That  statute  has  not  upon  the 
original  roll  the  title  prefixed  thereto,  upon  which  observations  were 
made  at  your  Lordships'  bar,  that  it  showed  the  intention  of  the  law 
to  have  been  no  more  than  to  declare  the  personal  status  of  those  who 
are  described  in  such  statute.  In  the  edition  of  the  statutes  published 
under  the  commission  flrom  the  Crown,  there  is  no  other  than  the 
general  title  ^' Provisiones  de  Merton;"  and  no  more  argument  can 
justly  be  built  upon  the  tide  prefixed  in  some  editions  of  the  statutes, 
than  upon  the  marginal  notes  against  its  different  sections.  That 
statute  or  provision  of  Merton  runs  thus,  viz. :  **  To  the  King's  writ 
of  bastardy,  whether  any  one  being  bom  before  matrimony  may 
inherit  in  like  manner  as  he  that  is  bom  after  nmtrimonj^  all  tlie 
bishops  answered  that  they  would  not  nor  could  not  malce  answer  to 
th)it  writ,  because  it  was  directly  against  the  common  order  of  the 
diuroh,  and  all  the  bishops  instanted  the  lords  that  they  would  consent 
that  all  such  as  were  bom  afore  matrimony  should  be  legitimate, 
as  well  as  they  that  be  bom  within  matrimony,  as  to  the  succession 
to  inheritance,  forasmuch  as  the  church  accepteth  such  as  l^itimate. 
And  all  the  earls  and  barons,  with  one  voice,  answered  that  they 
would  not  change  the  laws  of  the  realm  which  hitherto  had  been  used 
and  approved."  •  .  . 

It  therefore  appears  to  be  the  Just  conclusion  fh>m  these  premises, 
that  the  rule  of  descent  to  English  land  is,  that  the  heir  must  be  bom 
after  actual  marriage  of  his. father  and  mother,  in  order  to  enable  him 
to  inherit;  and  that  this  is  a  rale  of  a  positive  inflexible  nature, 
applying  to,  and  inherent  in,  the  land  itself,  which  is  the  subject  of 
descent,  of  the  same  nature  and  character  as  that  rale  which  prohibited 
the  descent  of  land  to  any  but  those  who  were  of  the  whole  blood  to 
the  last  taker,  or  like  the  custom  of  gavelkind  or  borough-English, 
which  cause  the  land  to  descend,  in  the  one  case,  to  all  the  sons 
together ;  in  the  other,  to  the  younger  son  alone. 

And  if  such  be,  as  it  appears  to  us  to  be,  the  rale  of  law  which 
governs  the  descent  of  land  in  England,  without  any  exception,  either 
express  or  implied  therein,  on  the  score  of  the  place  of  birth  of  the 
claimant,  it  remains  to  be  considered  whether,  by  an}'  doctrine  of 
international  law,  or  by  the  comity  of  nations,  that  rale  is  to  be  let  in 
by  which  B.,  being  held  to  be  legitimate  in  his  own  country  for  all 
purposes,  must  be  considered  as  the  heir-at-law  in  England. 

The  broad  proposition  contended  fbr  on  the  part  of  the  plaintiff 
in  error  is,  that  legitimacy  is  a  personal  status  to  be  determined  by  tlie 
law  of  the  country  which  gives  the  party  birth ;  and  that,  when  the 
law  of  that  country  has  once  pronounced  him  to  be  legitimate,  he  is, 
by  the  comity  of  international  law,  to  be  considered  as  legitimate  in 
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ever}'  other  country  also,  and  for  every  purpose ;  and  it  is  then  con- 
tended that,  as  by  the  Scotch  law  there  is  a  presumptio  juris  et  dejtire^ 
that^  under  the  circumstances  supposed,  the  parents  of  B.  were  actually 
married  to  each  other  before  the  birth  of  B.,  such  presumption  of  the 
Scotch  law,  by  which  his  legitimacy  is  effected,  must  also  be  adopted 
and  received  to  the  same  extent  in  the  English  as  in  the  Scotch  courts 
of  Justice. 

Now,  there  can  be  no  doubt  but  that  marriage,  which  is  a  personal 
contract,  when  entered  into  according  to  the  rites  of  the  country  where 
the  parties  are  domiciled  and  the  marriage  celebrated,  would  be  con- 
sidered and  treated  as  a  perfect  and  complete  marriage  throughout  the 
whole  of  Christendom. 

But  it  does  not  therefore  follow,  that,  with  the  adoption  of  the 
marriage  contract,  the  foreign  law  adopts  also  all  the  conclusions  and 
consequences  which  hold  good  in  the  counttj'  where  the  maiTiage  was 
celebrated.  That  the  marriage  in  question  was  not  celebrated  in  fact 
until  after  the  birth  of  B.  is  to  be  assumed  from  the  form  of  the 
question.  Indeed,  except  on  that  supposition,  there  would  be  no 
question  at  alL  Does  it  follow,  tiien,  that  because  the  Scotch  hold 
a  marriage  celebrated  between  the  parents  after  the  birth  of  a  child  to 
be  conclusive  proof  of  an  actual  marriage  before,  a  foreign  country, 
which  adopts  the  marriage  as  complete  and  binding  as  a  contract  of 
marriage,  must  also  adopt  this  consequence?  No  authority  has  been 
cited  from  any  jurist  or  writer  on  the  subject  of  the  law  of  nations  to 
that  effect^  — nothing  beyond  the  general  proposition  that  a  party 
legitimate  in  one  country  is  to  be  held  legitimate  all  over  the  world. 
Indeed,  the  ground  upon  which  this  eondusion  of  B.'s  Intimacy  is 
made  by  the  Scotch  law,  is  not  stated  to  us,  and  we  have  no  right  to 
assume  any  fact  not  contained  in  the  question  which  your  Lordships 
have  proposed  to  us.  We  may,  however,  observe  that^  in  the  course 
of  the  argument  at  3'our  Lordships*  bar,  the  ground  has  been  variously 
stated,  upon  which  the  laws  of  different  countries  have  arrived  at  the 
same  conclusion.  .It  was  asserted  that»  by  the  law  of  Scotland,  the 
subsequent  marriage  is  not  to  be  taken  to  be  the  marriage  itself,  but 
only  evidence,  though  conclusive  in  its  nature,  of  the  marriage  prior  to 
the  birth  of  B. ;  that  the  canon  law  rests  the  legitimacy  of  the  son 
bom  before  such  marriage  upon  a  ground  totally  different,  vis.,  that 
having  been  born  illegitimate,  he  is  made  legitimate,  Ugitimatus^  by 
the  subsequent  marriage,  by  a  positive  rule  of  law,  on  account  of  the 
repentance  of  his  parents;  whereas,  by  the  Scotch  law,  a  marriage 
previous  to  his  birth  is  conclusively  presumed,  so  that  he  always  was 
legitimate,  and  his  parents  had  nothing  to  repent  of.  Pothier,  on  the 
other  hand  (Contrat  de  Marr.,  part.  v.  ch.  2,  art  2),  when  he  speaks 
of  the  effect  of  a  subsequent  marriage,  in  legitimating  children  bom 
before  it,  disclaims  the  authority  of  the  canon  law,  nor  does  he  mention 
any  fiction  of  an  antecedent  marriage,  but  rests  the  effect  upon  the 
|K>sitive  law  of  the  country.    He  first  instances  the  custom  of  Trojes, 
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*^  Les  enfans  n^s  hors  manage  De  Solato  et  SolutA  puis  que  le  p^re 
et  la  m^re  s'^ponsent  Tun  Taatre,  aoco^dent  et  vieDoent  k  partago 
ayec  les  autres  enfans  si  aucuns  j'  k ;"  and  then  adds,  '*  that  it  is  a 
common  right  received  thronghont  the  whole  kingdom." 

Now  it  could  never  be  contended  by  any  jurist^  that  the  law  of 
England  in  respect  to  the  succession  of  land  in  England,  would  be 
l)ound  to  adopt  a  positive  law  of  succession  like  that  which  holds  in 
France,  the  distinction  being  so  well  known  between  laws  that  relate 
to  personal  status  and  personal  contracts,  and  those  which  relate  to 
real  and  immovable  property ;  for  which  it  is  unnecessary  .to  make 
reference  to  any  other  authority  than  that  of  Dr.  Story,  in  his  admir- 
able Commentaries  on  the  Conflict  of  Laws.  (See  sections  430  and 
following,  where  all  the  authorities  are  brought  together).  And  if 
such  positive  law  is  not  upon  any  principle  to  be  introduced  to  control 
the  English  law  of  descent,  what  ground  is  there  for  the  introduction 
into  the  English  law  of  descents,  not  only  of  the  contract  of  marriage 
observed  in  another  country,  which  is  admitted  to  be  adopted,  but 
also  of  a  fiction  with  respect  to  the  time  of  the  marriage?  that  is,  in 
effect,  of  a  rule  of  evidence  which  the  foreign  country  thinks  it  right 
to  hold. 

But  admitting,  for  the  sake  of  argument,  and  we  are  not  called 
upon  to  give  our  opinion  on  that  point,  that  B.,  legitimate  in  Scotland, 
is  to  be  taken  to  be  legitimate  all  over  the  world ;  the  question  still 
recurs,  whether,  for  the  purpose  of  constituting  an  heir  to  land  in 
England,  something  more  is  not  necessary  to  be  proved  on  his  part 
than  such  legitimacy ;  and  if  we  are  right  in  the  grounds  on  which 
we  have  rested  the  first  point,  one  other  step  is  necessary,  namely,  to 
prove  that  he  was  born  after  an  actual  marriage  between  his  parents ; 
and  if  this  be  so,  then,  upon  the  distinction  admitted  by  all  the 
writers  on  international  law,  the  lex  loci  rei  sites  must  prevail,  not  the 
law  of  the  place  of  birth. 

My  Lords,  in  the  course  of  the  discussion,  some  stress  appears  to 
have  been  placed  on  the  argument,  that  if  B.  had  died  before  A.  the 
intestate,  leaving  a  child,  such  child  might  have  inherited  to  A., 
tracing  through  his  legitimate  parent ;  and  then  it  was  asked  if  the 
child  might  inherit,  why  might  not  the  parent  himself  inherit?  But 
the  answer  to  that  supposed  case  appears  to  be,  that  if  the  parent  be 
not  capable  of  inheriting  himself,  he  has  no  heritable  blood  which  he 
can  transmit  to  his  child ;  so  that  the  child  could  not,  under  the 
assumed  facts,  have  inherited,  and  the  question  therefore  becomes, 
in  truth,  the  same  with  that  before  us.  The  case  supposed  would 
be  governed  by  the  old  acknowledged  rule  of  descent:  ''Qui  doit 
inheriter  al   pere,   doit  inheriter  al  fitz." 

My  Lords,  the  two  decided  cases  that  have  been  relied  upoti  in  the 
course  of  argument,  that  of  Shedden  t;.  Patrick,  and  that  of  the  Strath- 
more  Peerage,  do  not,  upon  consideration,  create  any  real  difilculty. 
Those  cases  decide  no  more  than  that  no  one  can  inherit  without  hav« 
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ing  the  personal  status  of  legitimacy,  —  a  point  apon  which  all  agree ; 
but  they  are  of  no  force  to  establish  the  main  point  in  dispute  in  this 
case,  viz.,  that  such  personal  status  is  sufficient  of  itself  to  enable  the 
claimant  to  succeed  as  heir  to  land  in  England. 

Upon  the  whole,  in  reporting  to  your  Lordships  as  the  opinion  of  the 
Judges, ''  that  B.  is  not  entitled  to  the  real  property  as  the  heir  of  A./' 
I  am  bound  at  the  same  time  to  state,  that  although  they  agree  in  the 
result,  they  are  not  to  be  considered  as  responsible  for  all  the  grounds 
and  reasons  on  which  I  have  endeavored  to  support  and  to  explain 
such  opinion. 

Lord  CoTTENHAif,  Lord  Chancellor.  My  Lords,  I  was  not  in 
your  Lordships'  house  when  this  case  was  first  argued;  but  I  was 
present  at  the  argument  when  the  learned  Judges  were  in  attendance, 
and  I  gave  my  attention  to  the  opinion  expressed  bj*  the  Lord  Chief 
Justice,  and  I  entirely  concur  in  that  opinion.  I  am  extremely 
satisfied  with  the  ground  upon  which  the  Judges  put  it,  because  they 
put  the  question  on  a  ground  which  avoids  the  difficulty  that  seems  to 
surround  the  task  of  interfering  with  those  general  principles  peculiar 
to  the  law  of  England,  principles  that  at  first  sight  seem  to  be  some- 
what at  variance  with  the  decisions  to  which  the  courts  have  come. 
Under  these  circumstances,  as  my  noble  and  learned  friend  does  not 
move  the  Judgment,  I  move  Judgment  for  the  defendant  in  error. 

Judgment  accordingly} 


ATKINSON  V.   ANDERSON. 

Chancbrt  Drvisiok.    1882. 
[Reported  21  Chancery  Divieion,  100.] 

This  was  a  petition  by  the  four  natural  children  of  James  Anderson, 
praying  for  the  distribution  of  a  fbnd  in  court,  the  proceeds  of  sale  of 
certain  real  estate  situate  in  Cumberland.  The  principal  question  raised 
was  whether  the  duty  payable  under  the  Succession  Duty  Act,  1858 
(16  Sb  17  Vict.  c.  51),  should  be  at  the  rate  of  1  or  10  per  cent 
James  Anderson  was  a  native  of  Cumberland.    He  left  England  prior 

1  Aee,  Fenton  v.  Livingston,  8  Maoq.  497 ;  Lingen  v.  Lingnn,  45  Ala.  410 ;  WilllAini 
r.  Kimball,  S5  Fla.  49,  16  So.  788  ;  Smith  v.  Derr,  84  Pa.  167.  Conrersely  land  was 
held  to  descend  to  persons  described  as  heirs  in  the  local  statutes,  though  they  were 
not  legitimate  by  the  law  governing  their  status.  Hanrey  v.  Ball,  82  Ind.  98 ;  Estate 
of  Oliver,  184  Pa.  806,  89  Atl.  72.    See  Leonard  v.  Braswell,  99  Ey.  628. 

It  has,  however,  been  held  in  other  States,  under  the  statutes  of  inheritance  there 
in  force,  that  one  having  a  Intimate  status  (though  illegitimate  at  birth)  may  in* 
herit  land.  Scott  v.  Key,  11  La.  Ann.  282;  Ross  v.  Ross,  129  Mass.  248  (aemhle) ; 
Miller  v.  Miller,  91  N.  Y.  815.  So,  conversely,  that  one  illegitimate  by  the  law 
governing  his  status  cannot  inherit,  though  by  the  Uw  of  the  situs  he  would  be 
legitimate,  Smith  v,  Kelly,  28  Miss.  167.  —  En. 
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to  October,  1839,  and  went  to  reside  in  Rome,  and  there  carried  on 
basiness  as  a  photographer  under  the  name  of  Isaac  Atkinson,  being 
desirous  that  his  friends  should  not  know  where  he  was  located.  He 
resided  in  Borne  down  to  the  time  of  his  death,  and  acquired  an  Italian 
or  Soman  domicil.  He  never  married,  but  cohabited  with  an  Italian 
woman,  by  whom  he  had  four  children,  sons,  all  born  in  Rome  prior 
to  the  year  1862.  In  1870  the  Papd  States  were  annexed  to  the 
kingdom  of  Italy,  and  became  subject  to  the  government  of  King 
Victor  Emmanuel.  In  the  certificates  of  baptism  of  three  of  the  chil- 
dren the  names  of  the  parents  were  given,  but  in  the  certificate  of 
baptism  of  the  second  child  they  were  not  given.  The  mother  died 
many  years  ago.  The  four  children  were  acknowledged  and  treated 
bj'  James  Anderson  as  his  own,  and  he  paid  for  their  maintenance  and 
education.  , 

In  December,  1876,  James  Anderson  made  a  will  in  the  Italian 
language  leaving  his  property  equally  between  his  four  sons,  naming 
them.  This  will  was  invalid  according  to  the  law  of  Italy  because 
it  was  not  executed  before  a  notary;  and  it  was  invalid  according 
to  the  law  of  England  beeause  it  was  not  signed  by  the  testator 
in  the  presence  of  two  witnesses.  James  Anderson  died  on  the 
28th  of  February,  1877.  On  that  day  he  made  a  will  in  English 
form  and  gave  unto  his  four  natural  sons,  naming  them,  all  his 
property  whatever,  landed  or  real,  in  Italy,  in  England,  or  else- 
where, equally  between  them.  He  appointed  executors,  and  they 
proved  the  will  in  May,  1877.  James  Anderson  at  the  time  of  his 
death  was  entitled  to  real  estates  situate  in  Cumberland.  An  action 
of  ejectment  was  brought  in  1878  to  recover  possession  of  the  estates. 
Subsequently  and  after  much  litigation  a  compromise  was  come  to 
under  the  sanction  of  the  oourt  and  in  accordance  with  the  terms 
agreed  upon.  The  estates  were  sold  for  the  sum  of  £8,000  and  the 
money  was  paid  into  court  to  the  credit  of  the  action. 

According  to  the  law  of  the  Papal  States  and  of  Italy,  natural  bom 
children  who  have  been  recognized  by  their  parents  are  entitled  to 
right  of  succession.  By  the  law  of  Italy  a  formal  recognition  is 
required,  by  the  law  of  the  Papal  States  any  recognition  is  suflicient 

James  Anderson  having  died  intestate  as  to  his  personal  estate 
and  leaving  no  other  than  the  four  dilldren  named,  they  were  admitted 
to  succeed  as  herede$  ab  inteUcUo  to  his  personal  estate  in  Rome  — 
they  having  been  suiBdenily  recognixed  by  him  as  his  natural  bom 
children,  and  they  now  asked  by  their  petition  that  the  fbnd  in  oourt 
should  be  ordered  to  be  paid  to  them.^ 

Hall,  V.  C.  The  question  in  this  case  has  been  very  elaborately  and 
ably  aiigued.  It  is  no  doubt  one  of  considerable  importance  and  difllcnlty. 
I  have  to  determine  what  is  the  status  of  the  petitioners.  The  argu- 
ment on  their  behalf  has  been  that  they  are  not  strangers  in  blood  to  the 
testator*    It  has  not  been  contended  that  they  are  his  children  in  the 

^  Aigameati  of  oooumI  an  omitted.  —  Sn. 
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ordinary  sense  of  the  word,  bat  that  though  not  hia  children  they  are 
persona  who  according  to  the  law  of  Borne  jnaj'  be  described  as  being 
childien  who  are  capable  of  taking,  and  who  have  in  fact  taken, 
property  as  his  natural  children.  They  have  taken  property  in  Rome 
which  belonged  to  the  testator,  having  been  recognized  there  as  being 
his  natural  chUdren  —  being  as  such,  by  the  law  of  the  country 
governing  the  succession  to  property*,  entitled  to  take  it.  It  appears 
to  me  that  I  must^  in  construing  the  Succession  Duty  Act,  1853, 
determine  the  meaning  of  the  last  branch  of  section  10  according  to 
what  should  be  the  interpretation  to  be  put  upon  it  by  the  court. 
Looking  at  the  facts  as  to  the  status  of  the  petitioners,  I  consider 
that  it  has  been  clearly  proved  that  they  were  not  bom  in  wedlock,  and 
that  subsequently  to  their  births  their  parents  never  became  man  and 
wife.  That  being  so,  according  to  the  law  of  England  thej-  are 
unquestionably  strangers  in  blood  to  the  testator.  There  is  nothing 
wliatever  to  show,  for  the  purposes  of  the  statute,  nor  indeed  in  any 
sense,  that  the  petitioners  are  in  tiuy  other  position  than  that,  and  the 
fact  that  the}*  have  been,  by  the  law  of  their  countr}*,  allowed  to  take 
the  property  of  their  father,  as  being  his  natural  children,  does  not  in 
my  opinion,  on  the  construction  of  the  statute,  make  them  anything  else 
than  strangers  in  blood.  This  seems  to  me  to  be  the  plain  result  of 
the  evidence  and  the  law  in  regard  to  their  status,  and  I  cannot 
recognize  that^  because  of  their  being  the  natural  children  of  the  testa- 
tor, there  is  some  degree  of  relationship  between  them  and  him  — 
their  father  -^  which  should  prevent  their  being  held  to  be,  for  the 
purposes  of  the  statute,  strangers  in  blood  to  him,  and  therefore  that 
they  do  not  come  within  the  last  clause  of  the  10th  section  of  the 
statute.  That,  in  my  opinion,  is  their  position  or  character  according 
to  the  law  of  England,  and  nothing  has  been  shown  which  enables  me 
to  say  that  under  the  statute  they  are  entitled  to  succession  to  this 
fund  in  any  other.  That  which  the  petitioners  obtained  possession  of 
in  a  foreign  country,  they  got  according  to  the  law  of  that  country,  and 
they  have  no  other  status.  I  hold  as  regards  the  fund  in  court  that 
the  petitioners  are  strangers  in  blood  to  the  testator,  and  that  the 
Crown  is  entitled  to  be  paid  10  per  cent  duty. 


In  Re  ANDBOS. 

Cbakcert  Divisiov.    1888. 

[Reported  24  Chancery  Dunnom,  687.] 

WiLUAM  Andbos,  who  died  in  Januar}*,  1882,  by  his  will  dated  in 
August,  1879,  gave  (inter  alia)  one-third  part  of  his  personal  estate 
to  trustees  *^  upon  trust  to  pay  and  divide  the  same  equally  between 
such  of  his  great  nephews,  the  sons  of  bis  deceased  nephew  Thomas 
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Godfrey  Andros,''  as  should  survive  him  and  attain  the  age  of  twenty- 
five  3'ears,  in  equal  shares ;  but  he  gave  his  said  trustees  absolute 
discretion  to  pay  to  his  said  great  nephews,  or  either  of  them,  the 
whole  or  any  portion  of  the  capital  of  the  shares  or  share  to  which 
they  or  he  might  be  presumptively  entitled  at  any  time  or  times  his 
said  trustees  might  consider  it  expedient  to  do  so. 

Thomas  Godfrey  Andros  was  a  native  of  Guernsey',  and  bj*  the  laws 
of  that  island  a  child  bom  before  the  marriage  of  his  parents  becomes 
legitimate  upon  their  subsequent  marriage  as  fuUy  as  if  be  had  been 
born  in  wedlock. 

The  plaintiff  was  the  son  of  T.  G.  Andros,  and  he  was  bom  in 
Guernsey  in  December,  1860.  In  January,  1865,  T.  G.  Andros  mar- 
ried in  Guernsey  the  plaintiff's  mother,  he  had  four  children  after  the 
marriage,  and  he  died  domiciled  in  Guemsey  on  the  12th  of  Novem- 
ber, 1875.  The  plaintiff  had  attained  twenty-one,  and  the  trustees  of 
the  will  being  ready  to  pay  him  his  due  share  of  the  one-third  of  the 
testator's  residuary  personal  estate  if  they  could  lawfully  do  bo,  the 
question  submitted  for  the  opinion  of  the  court  was  whether  the  plain- 
tiff ought  to  be  deemed  to  be  a  legitimate  son  of  Thomas  Godfrey 
Andros,  and  as  such  entitled  to  share  with  his  children  bom  after 
wedlock  in  the  testator's  bequest. 

Kat,  J.  This  will  being  an  English  will  must  of  course  be  construed 
according  to  English  law.  That  law  requires  that  all  who  take  under  a 
gift  to  sons  of  a  named  father  should  be  legitimate  offspring.  It  must 
now  be  treated  as  settled  that  any  person  legitimate  according  to  the 
law  of  the  domicil  of  his  father  at  his  birth  is  legitimate  everywhere 
within  the  range  of  international  law  for  the  purpose  of  succeeding  to 
personal  property. 

The  well-known  case  of  Doe  v.  Vardill,  7  CI.  A  F.  895 ;  6  Bing. 
N.  C.  885 ;  9  Bl.  (n.  b.)  32,  which  introduced  a  distinction  in  this 
respect  in  the  case  of  a  person  claiming  to  succeed  as  heir  to  real 
property  in  England  by  requiring  such  a  person  to  establish  his 
legitimacy  according  to  English  law  —  that  is,  as  though  the  father 
had  been  domiciled  in  England  at  .the  time  of  the  birth  of  the  child  — 
treats  this  as  an  exceptional  case  and  recognizes  that  the  mle  of 
succession  to  personal  estate  is  otherwise,  and  this  has  been  recently 
more  expressly  decided  by  the  Court  of  Appeal  in  In  re  Goodman's 
Trusts,  17  Ch.  D.  266.^ 

If,  then,  a  child  of  a  foreigner  legitimate  according  to  the  law  of 
Ills  father's  domicil,  though  illegitimate  if  his  father  had  been  a  domi- 
ciled Englishman,  can  succeed  as  next  of  kin  to  personal  estate  in 
England,  why  should  he  not  take  a  bequest  of  personalty  by  the 
description  of  the  son  of,  his  father  in  the  will  of  an  English  testator? 
On  principle  it  seems  to  me  very  difficult  to  say  why  he  should  not. 

However,  in  Boyes  v.  Bedale,  1  H.  &  M.  798,  the  late  Lord  Hather- 
ley  in  a  considered  Judgment  decided  that  such  a  person  could  not  take 

1  CotUra  Lingen  v.  Lingeu,  45  Ala.  410.  —  £o. 
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under  a  gift  to  the  children  of  his  father.  The  will  and  every  term 
in  it,  his  Lordship  held,  must  be  construed  according  to  English  law. 
If  in  a  Canadian  will  there  were  a  gift  of  £100,  that  would  mean 
£100  Canadian  currency  not  £100  sterling.  So  the  testator  ^*  must 
be  taken  to  mean  a  child  in  the  sense  in  which  the  law  of  England 
understands  the  term." 

Speaking  with  all  deference,  the  illustration  seems  to  me  inapt  and 
wanting  in  analogy.  If  two  countries  happen  to  have  the  same  name 
for  their  monetary  currency  no  one  for  a  moment  could  suppose  that 
a  testator  in  one  of  these  using  the  familiar  name  of  the  currency 
of  his  own  country  meant  by  that  the  currency  of  different  value  of 
the  foreign  country'  which  happened  to  have  the  same  name ;  but  how 
does  it  follow  from  this  that  a  gift  to  the  children  of  a  foreigner  means 
such  children  only  as  would  be  legitimate  if  he  had  been  a  domiciled 
Englishman?  A  bequest  in  an  English  will  to  the  children  of  A.  means 
to  his  legitimate  children,  but  the  rule  of  construction  goes  no  further. 
The  question  remains  Who  are  his  legitimate  children?  That  certainly 
is  not  a  question  of  construction  of  the  will.  It  is  a  question  of  status. 
By  what  law  is  that  status  to  be  determined?  That  is  a  question  of 
law.  Does  that  comity  of  nations  which  we  call  international  law 
apply  to  the  case  or  not?  That  may  be  a  matter  for  consideration, 
but  I  do  not  see  how  the  construction  of  the  will  has  anj-thing  to  do 
with  it.  The  matter  may  be  put  in  another  way.  What  did  the 
testator  intend  by  this  gift?  That  is  answered  by  the  rule  of  construc- 
tion. He  intended  A's  legitimate  children.  If  you  ask  the  further 
question,  Did  he  intend  his  children  who  would  be  legitimate  accord- 
ing to  English  law  or  his  actual  legitimate  children?  How  can  the 
rule  of  construction  answer  that? 

Lord  Hatherly  considered  that  the  bequest  must  be  read  to  such 
children  as  would  be  legitimate  according  to  the  law  of  England  if 
their  father  had  been  a  domiciled  Englishman  at  their  birth.  But 
is  that  according  to  the  English  rule  of  construction  that  children 
means  legitimate  children?  Try  it  thus.  Suppose  the  same  rule  of 
construction  to  prevail  in  Guemsej',  and  that  in  the  will  of  a  Guernsey 
testator  there  were  a  bequest  to  the  children  of  an  Englishman. 
According  to  Boyes  v.  Bedale,  1  H.  &  M.  798,  children  would  mean 
such  children  as  would  be  legitimate  accoixling  to  the  law  of  Guernsey. 
By  this  construction  ante  nati  of  the  English  father  would  share  with 
his  childran  legitimate  according  to  English  law,  because  they  would 
have  been  legitimate  if  the  father  had  been  domiciled  in  Guernsey, 
though  they  were  in  fact  illegitimate  by  English,  and,  of  course,  by 
international  law. 

This  would  not  caiTy  out,  but  contravene,  the  nile  of  construction. 

Vice-Chancellor  Kindersley ,  in  In  re  Wilson's  Trusts,  Law  Rep.  1  Eq. 
247,  expressed  his  readiness  to  follow  Boyes  v.  Bedale.  The  facts 
of  that  case,  howevei;,  were  not  the  same.  A  domiciled  Englishman 
had  married  an  Englishwoman.    He  went  to  Scotland,   and  without 
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having  a  Scotch  domicil  he  sued  for  and  obtained  a  Scotch  divorce, 
which  was  not  safficient  to  dissolve  the  English  marriage.  The 
woman  then  married  in  Scotland  a  domiciled  Scotchman,  and  had 
children  by  him,  and  the  question  was  whether  they  could  be  con- 
sidered legitimate  in  England.  The  decision  of  Vice-chancellor  Kind- 
ersley  was  supported  in  the  House  of  Lords  (Shaw  v.  Gould,  Law 
Bep.  8  H.  L.  55)  on  the  ground  that  international  law  did  not  require 
the  English  courts  to  recc^nize  such  a  divorce,  and  therefore  the 
children  were  not  by  that  law  legitimate. 

That  decision  does  not  appl}',  because  it  cannot  be  denied  that  the 
children  in  this  case  would  be  recognized  as  legitimate,  for  some 
purposes  at  any  rate,  by  every  other  State  in  Christendom. 

These  are  the  two  cases  most  nearly  in  point  on  the  one  side.  On 
the  other  there  are  two  decisions  of  Vice-chancellor  Stuart,  Groodman 
V.  Goodman,  3  Giff.  648,  andrSkottowe  v.  Young,  Law  Rep.  11  £q. 
474.  The  late  Master  of  the  Rolls  observes  of  the  former  that  the 
point  was  not  there  really  considered  and  decided.  See  In  re  Good- 
man's Trusts,  14  Ch.  D.  619.  But  according  to  the  report  it  certainly 
was  argued,  and  the  decision  was  that  ctnte  nati  born  in  EngUnd 
while  the  father  was  domiciled  here  could  not  take  under  a  gift  to 
children,  but  that  an  ante  natus  bom  in  Holland  when  the  father  was 
domiciled  there  might  take  in  conjunction  with  the  post  nati  by  the 
same  mother  whom  he  married  in  that  country,  thus  legitimatizing  the 
ante  ncUue  there.  Skottowe  v.  Young  was  a  question  of  legacy 
duty,  but  the  same  point  was  involved. 

Besides  these  two  cases  there  is  the  analogy  which  I  have  referred 
to  derivable  from  the  decisions,  showing  that  a  child  legitimate  by  the 
law  of  his  father's  domicil  may  take  as  next  of  kin  iu  a  suocession.to 
personal  estate  in  England. 

But  in  addition  to  these  considerations  there  is  the  opinion  of  Lords 
Justices  Cotton  and  James  in  the  case  of  In  re  Goodman's  Trusts, 
17  Ch.  D.  266.    The  former  says.  Ibid.  295 :  — 

^^  In  Boyes  v.  Bedale,  1  H.  &  M.  798,  the  question  was  on  the  con- 
struction of  a  bequest  in  the  will  of  a  domiciled  Englishman  to  the 
children  of  a  person  named.  The  Vice-Chanoellor  held  that  a  child 
exactly  in  the  same  position  as  Hannah  Pieret  was  not  entitled  under 
the  bequest.  He  said  thiA  the  will,  being  that  of  a  domiciled  English- 
man, must  be  construed  according  to  English  law,  which,  in  my  opinion, 
is  correct  so  far  as  to  require  that  this  word  ^  children '  shall  be  con- 
strued legitimate  children.'  But  he  held  that  English  law  recognized 
as  legitimate  only  those  children  bom  in  wedlock.  This,  though 
correct  as  regards  the  children  of  persons  domiciled  in  England  at  the 
time  of  their  birth,  is,  in  mj'  opinion,  erroneous  as  to  children  bora 
of  parents  who  at  the  time  of  tlie  birth  were  domiciled  in  a  countr)'  by 
the  law  of  which  the  children  were  legitimate." 

Lord  Justice  James  saj's,  17  Ch.  D.  299:  ''The  decision  in  Boyes 
V.  Bedale  was  on  the  ground  that,  in  an  Englishman's  will^  the  children 
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or  a  nephew  must  mean  children  who  would  be  lawful  children  if  thcj 
were  English  children.  That  seems  to  me  a  violent  presumption.  It 
was  an  accident  in  that  case  that  tlie  testator  was  an  Englishman. 
But  supposing  it  had  been  the  will  of  a  Frenchman,  djing  domiciled 
in  England,  and  made  in  favor  of  his  French  relations  and  their 
children,  or  of  his  own  children,  there  being  children  legitimate  and 
legitimated,  what  would  have  been  said  of  such  a  presumption  and 
such  a  construction?" 

The  decision  in  In  re  Goodman's  Trusts,  17  Ch.  D.  266,  overruled 
the  late  Master  of  the  Rolls,  and  was  dissented  from  by  Lord  Justice 
Lush. 

This  conflict  of  authority  leaves  me  free  to  decide  this  case  accord- 
ing to  my  own  opinion,  which  is  in  favor  of  the  plaintiflTs  claim. 

I  observe  that  the  testator  describes  the  objects  of  his  bounty  not. 
merely  as  the  sons  of  his  deceased  nephew  Thomas  Godfrey  Andros, 
but  also  as  his  own  great  nephews ;  but  that,  in  my  opinion,  makes 
no  difference.  The  law  of  this  country  by  the  comity  of  nations 
recognizes  the  plaintiff  as  legitimate,  and  therefore  he  is  as  much  the 
lawfhl  nephew  of  the  testator  as  he  is  the  lawful  son  of  J.  G.  Andros. 

The  law,  as  I  understand  it,  is  that  a  bequest  of  personalty  in  an 
English  will  to  the  children  of  a  foreigner  means  to  his  legitimate 
children,  and  that  by  international  law,  as  recognized  in  this  country, 
those  children  are  legitimate  whose  legitimacy  is  established  by  the 
law  of  the  father's  domicil.  Thus  ante  nati  whose  father  was  domi- 
ciled in  Guernsey  at  their  birth,  and  subsequently  married  the  mother 
so  as  to  make  the  ante  nati  legitimate  by  the  law  of  Guernsey,  are 
recognized  as  legitimate  by  the  law  of  this  country,  and  can  take, 
under  such  a  gifb.^ 


VAN  MATRE  v.  SANKET. 

SuPRBMB  Court  of  Illinois.    1803. 

[Reported  148  lUinois,  586.] 

Mart  F.  Yan  Matrb  filed  her  bill  in  chancery  in  the  Cook  County 
Circuit  Court,  alleging  that  she  and  others  named  in  the  bill,  including 
Caroline  C.  Sankey,  were  the  heirs-at-law  of  Samuel  Sankey,  who  died 
intestate  in  November,  1886,  without  issue  or  widow  surviving  him, 
and  seized  of  certain  lots  and  lands  in  said  county,  of  which  partition 
was  sought  among  said  collateral  heirs  of  said  decedent.  The  bill  also 
set  up  that  appellant  Henry  L.  Glos  and  others  claimed  some  interest 
in  certain  of  the  lands  under  tax  deeds  which  were  alleged  to  be  void, 
and  were  asked  to  be  removed  as  clouds  upon  the  title  of  complainant 
and  her  co-heirs. 

Caroline  C.  Sankey  answered  the  bill,  denying  that  others  were  inter* 

i  Ace.  In  re  Grey's  Trusts,  [1892]  8  Ch.  88.  ->  Ed. 
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ested  Id  Baid  land  and  lots,  and  claiming  title  in  fee  to  the  irbole,  as 
heir-at-law  of  the  said  Sankey,  and  filed  her  cross-bill,  alleging  that  by 
virtue  of  certain  adoption  proceedings  in  the  court  of  common  pleas  of 
Lycoming  County,  Pcnusylvania,  she  was  adopted  bj  said  Samuel 
Sanhey,  deceased,  on  the  2d  day  of  January,  1879,  and  that  said 
Sankey  having  died  without  issue,  and  leaving  no  widow  him  surviving, 
his  estate  descended  to  her  as  heir-at  law.  The  cross-bill  also  alleged 
that  stud  Glos  and  others  held  certain  tax  deeds  which  were  &  cloud 
upon  her  title,  and  alleging  in  the  cross-bill,  as  amended,  certain  do- 
fects  therein,  and  praying  that  the  same  be  removed  as  a  cloud,  etc. 

Upon  the  issues  Joined  upon  the  original  and  cruss-biUs,  the  ooart 
found  and  decreed  in  accordance  with  the  prayer  of  the  cross-bill ;  dis- 
missing the  original  bill ;  finding  that  tlie  tax  deeds  alleged  were  void, 
and  upon  the  terms  of  payment  by  complainant  in  the  cross-bill,  of  the 
taxes  for  which  the  tracts  were  severally  sold,  interest  and  costs,  etc., 
removing  them,  severally,  as  clouds,  etc  From  the  decree  dismissing 
the  original  bill  and  quieting  the  title  in  the  complainant  in  the  cross- 
bill, Mary  F.  Van  Matre  appeals,  and  ftom  so  much  of  the  decree  as 
finds  the  several  tax  deeds  void  and  clouds,  etc.,  the  said  Henry  L. 
Glos  appeals.' 

Sbofe,  J.  It  is  insisted  that  the  decree  of  adoption,  although  valid 
In  the  State  of  the  domicil  of  the  child,  and,  pro  tempore,  of  the  person 
^adopting  her,  cannot  affect  the  descent  of  real  property  in  Illinois,  and 
McCartney  tf.  Osburn,  118  111.  403,  is  cited  as  supporting  that  couten- 
tion.  This  is  &  mi  sap  prehension  of  the  case  cited,  as  well  as  of  the 
•effect  of  the  decree  of  adoption.  In  the  Oabum  Case  the  courts  of 
Pennsylvania  had  given  construction  to  clauses  of  a  will  as  affecting 
property  situated  in  that  State,  and  the  question  was,  whether  the  par- 
lies were  estopped,  by  the  construction  there  given,  in  proceedings  in 
this  State  affecting  real  property  in  this  State.  It  was  held  ttiat  they 
were  not,  and  that  tbe  courts  of  each  State  must  construe  the  will,  as 
affecting  lands  within  their  respective  Jurisdictions,  for  themselves,  and 
might  do  so  as  if  tbe  several  properties  were  devised  by  separate  wills. 
Tbe  real  property  passed  under  tlie  law  of  its  situs,  and  not  by  the  law 
of  the  domicil  of  the  testator,  and  therefore  the  will  must  be  constmed 
under  the  laws  of  tbis  State,  and  that  construction  control  its  disposi- 
tion. That  case  was  expressly  distinguished  from  Hanna  v.  Bead,  103 
IlL  596,  and  like  cases,  in  which  it  is  held  that  the  right  to  re-litigate 
is  concluded  by  the  former  adjudication. 

The  proceeding  in  this  case  was  in  the  nature  of  a  proceeding  tn 

rem,  the  purpose  being  to  change  the  status  of  the  child  in  her  relation 

to  said  Samuel  Sankey.    The  decree  of  adoption  was  a  declaration  by 

competent  authority,  operative  to  change  her  status,  and,  ip«o  /acto,  to 

her  that  which  she  was  declared  to  be,  —  the  beir-at-law  of 

Sankey,  —  and  capable  of  inheriting  from  bira,  in  all  respects, 

le  had  been  his  child  born  in  lawful  wedlock.      2  Black  on 

Ut  of  the  gbtlement  of  heta  and  pact  of  the  opinioo  m  omitted.  —  Ed. 


SECT.  III.}  TAN  MATBE  V.  BANKET.  55 

Judgments,  792,  et  seq.  The  statute  under  which  the  adoption  pro- 
ceedings were  had,  provides  that  the  child  shall  be  decreed  to  take  the 
name  of  the  adopting  parents,  ^*  and  have  all  the  rights  of  a  child  and 
heir  of  such  adopting  parents,  and  be  subject  to  the  duties  of  such 
child."  The  decree,  by  force  of  this  statute,  established,  eo  instanti 
its  rendition,  the  relation  of  parent  and  child,  imposed  upon  the  parties 
the  reciprocal  duties  and  obligations  of  that  relation,  and  impressed 
upon  and  invested  the  child  with  the  rights  and  qualities  of  a  child 
and  heir-at-law  of  Samuel  Sanke}-.  This  we  understand  to  be  the 
construction  of  the  statute  bj-  the  courts  of  that  State.  Wolfs  Appeal 
(Pa.)  13  Atl.  760.  The  status  of  appellee  having  been  established  un- 
der and  existing  by  virtue  of  the  lex  domicilii^  is  to  be  recognized  and 
upheld  in  every  other  State,  unless  such  status,  or  the  rights  flowing 
therefrom,  are  inconsistent  with  or  opposed  to  the  laws  and  policy  of 
the  State  where  it  is  sought  to  be  availed  of. 

This  court,  in  Keegan  v,  Geraghty,  101  111.  26,  quoted  with  approval 
the  language  of  Mr.  Justice  Gray  in  Boss  v.  Ross,  129  Mass.  243,  as 
follows :  *^  It  is  a  general  principle  that  the  status  or  condition  of  a 
person,  the  relation  in  which  he  stands  to  another  person,  and  by 
which  he  is  qualified  or  made  capable  to  take  certain  rights  in  that 
other's  property,  is  fixed  by  the  law  of  the  domicil,  and  this  status  and 
capacit}'  are  to  be  recognized  and  upheld  in  ever}'  other  State,  so  far 
as  they  are  not  inconsistent  with  its  own  laws  and  policj',"  and  the 
principle  announced,  with  its  limitation,  was  expressly  approved. 
Roth  V.  Roth,  104  111.  348.  In  the  Keegan  Case,  supra^  the  child, 
adopted  under  the  laws  of  Wisconsin,  sought  in  this  State  to  take,  not 
from  the  adopting  parent,  but  from  collaterals  and  by  representation. 
This  court  expressly  recognized  the  status  established  in  Wisconsin,  so 
far  as  it  related  to  the  right  to  inherit  from  the  parent  by  adoption, 
because  consistent  with  the  laws  of  this  State  relating  to  descent  to 
adopted  children,  but  denied  the  right  to  take  by  representation  from 
collateral  kindred  of  the  parent,  for  the  reason  that  such  taking  was 
prohibited  by  and  inconsistent  with  the  laws  of  this  State.  Rev.  Stat. 
sect.  1,  par.  5,  chap.  39.  No  inconsistency  with  our  laws  or  their 
policy  exists  in  this  case.  The  rights  claimed  under  and  by  virtue  of 
the  adoption  in  Penpsylvania  are  those,  and  none  other,  that  would 
exist  upon  the  creation  of  the  same  artificial  relation  in  this  State. 

We  are  of  opinion,  therefore,  that  upon  the  death  of  Samuel  Sankey 
without  other  children,  the  estate  in  Illinois  descended  to  appellee, 
Caroline  C.  Sankey,  as  his  child  and  heir-at-law,  and  that  the  court 
correctly  decreed  in  dismissing  the  original  bill. 

Decree  affirmed} 

1  Aec  Oray  v.  Holmes,  57  Kan.  217,  46  Pao.  596;  Ross  v.  Ross,  129  Mass.  248  ; 
Melnn  v.  MartiD,  18  B.  L  650,  80  AtL  467.    See  Stolts  v.  Doermg,  112  IlL  284. 
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SECJnON  IV. 

GUARDIANSHIP  OF  THE  PERSON. 

NUGENT  V.  VETZERA. 

Chancrrt.    1866. 

[Reported  Law  Beports^  2  Equity,  704.] 

Motion  on  behalf  of  the  defendant,  Albin  Vetzera,  that  an  order 
appointing  the  plaintiff  Mrs.  Nngent  and  her  hnsband,  and  the  Coun- 
tess Gifford,  as  guardians  of  the  infant  plaintiffs  during  their  respective 
minorities,  might  be  discharged,  and  that  such  guardians  might  be 
ordered  to  deliver  up  the  infants,  who  were  Austrian  subjects,  to  the 
custody  of  Signer  Vetzera,  their  guardian  duly  constituted  by  the  Im- 
perial and  Royal  (Austrian)  CJonsular  Court  at  Constantinople ;  and  also 
on  behalf  of  the  infant  defendants,  that  an  order  directing  that  plain- 
tiffs should  be  at  liberty  to  serve  the  bill  upon  them  out  of  the  jurisdic- 
tion, might  be  discharged. 

The  facts  were  shortlj"  as  follows :  — 

The  father  of  the  infant  plaintiffs  and  defendants,  Signore  Theodore 
Baltazzi,  was  a  Greek  by  birth,  but  an  Austrian  subject,  and  carried  on 
the  business  of  a  banker  at  Constantinople  until  his  death  in  June,  1860. 
By  his  wife,  who  was  an  Englishwoman,  and  a  member  of  the  Church 
of  England,  he  had  ten  children,  all  of  whom  survived  him  and  were 
still  under  twentj'-four,  the  age  of  majority  according  to  the  Austrian 
law.  Signor  Baltazzi  died  intestate,  and  administration  of  his  estate, 
which  was  very  considerable,  was  granted  to  his  widow  by  the  Austrian 
Consular  Court  at  Constantinople,  and  she,  and  Etienne  Mavrocordato, 
were  also  appointed  by  that  tribunal  gufurdians  of  the  persons  of  the 
intestate's  infant  children. 

Early  in  1868  Madame  Baltazzi  contracted  a  second  marriage  with 
Mr.  Alison,  Her  Britannic  Majesty's  envoy  in  Persia,  and  about  the 
same  time  Etienne  Mavrocordato  resigned  his  office  of  guardian,  upon 
which  Signor  Albin  Vetzera  (the  defendant  now  moving),  the  secre- 
tary to  the  Austrian  Embassy  at  Constantinople,  was  appointed  one  of 
the  guardians  in  his  place.  Upon  the  death  of  their  mother,  Mrs. 
Alison,  in  December,  1868,  Epaminondas  de  Baltazzi  was  appointed 
guardian  of  the  children  in  her  place.  In  July,  1865,  Epaminondas  de 
Baltazzi  resigned  his  office  of  guardian,  partly  (as  it  was  alleged)  from 
differences  between  himself  and  Albin  Vetzera  as  to  the  management 
of  the  children  and  administration  of  the  intestate's  property,  of  which 
they  were  joint  ^^  curators  "  or  trustees,  but  principally  ftom  his  being 
unable  to  comply  with  the  direction  of  the*  Consular  Court  ordering 
him  to  jQx  his  residence  at  Vienna  for  the  purpose  of  having  the  chil- 
dren educated  there. 
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On  the  24th  of  Jalj,  1865,  the  resignation  of  de  Baltazsi  was  ao* 
oepted,  and  by  a  decree  of  the  Austrian  Consular  Court  of  the  same 
date,  Yetzera  was  appointed  sole  guardian  of  the  children,  with  a  direc- 
tion that  they  should  be  brought  up  in  the  religion  of  their  father,  and 
sent  as  soon  as  possible  to  Vienna  '^  in  order  to  receive  their  education 
in  that  city,  the  only  mode  of  awakening  and  consolidating  the  senti- 
ments of  faithful  Austrian  subjects/' 

It  appeared  that  Madame  Baltazzi  was  always  most  anxious  that  her 
children  should  receive  an  English  education,  and,  with  the  consent  of 
her  husband,  they  were  all  brought  up  as  members  of  the  Church  of 
England.  Two  of  the  girls  were  sent  to  school  in  England  during  his 
lifetime,  and  in  1861  the  eldest  boy  was  sent  over  to  this  country,  and 
in  1862,  after  the  marriage  of  the  eldest  daughter  to  Mr.  Nugent,  a 
gentleman  living  in  London,  two  more  boys  and  two  of  the  girls  were 
brought  over  from  Constantinople  to  England  under  the  care  of  Count- 
ess Gifford,  and  were  now  being  educated  in  this  country,  spending 
their  holidays  with  their  married  sister,  Mrs.  Nugent 

The  state  of  the  family,  and  the  ages  and  residences  of  the  children 
at  the  time  of  filing  the  bill  (December,  1865)  will  appear  from  the 
following  tabular  statement:  — 

Raiding  in  England. 

Mrs.  Nugent,  the  plaintiff,  who  was  married  in  1862  to  Albert 

Llewellyn  Nugent  (a  nephew  of  Field  Marshal  Count  Nugent)  •  28 

Alexandre  (now  at  Eton) 16 

Hector  (at  Rugby) .  15 

Aristides  (preparatory  school  at  Cheam) 14 

Eveline     i  at  Mrs.  Watson's  school  in  Gloucester  Crescent^  >  12 

Charlotte  \      Hyde  Park )  11 

Guiding  at  Constantinople, 

Helen  (wife  of  Signer  Albin  Vetzera) 19 

Mary 17 

Henry 8 

Julia 5 

After  the  resignation  of  Epaminondas  de  Baltazzi,  Mrs.  Nugent 
petitioned  the  Consular  Court,  but  without  success,  for  the  appoint- 
ment of  herself  as  guardian  over  her  infant  brothers  and  sisters,  and 
in  the  meantime  Vetzera  announced  his  intention  of  removing  one  of 
the  boys  and  the  two  girls  from  England,  and  sent  over  a  confidential 
female  servant  to  take  care  of  them  during  their  Journey  to  Constanti- 
nople. Mr.  and  Mrs.  Nugent  refhsed  to  let  the  children  go,  and  act- 
ing upon  the  circumstance  that  a  portion  of  the  intestate's  estate 
(£160,000)  was  invested  in  consols  and  in  India  5  per  cents,  they 
had,  on  the  2d  of  December,  1865,  filed  this  bill  for  the  purpose  of 
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making  the  infants  wards  of  court,  securing  the  trust  funds  in  this 
country  for  their  benefit,  and  having  guardians  appointed,  and  a  proper 
scheme  for  their  maintenance  settled  by  the  court. 

On  the  ISth  of  December,  1865,  an  order  was  obtained  for  service  of 
the  bill  upon  the  defendants  out  of  the  Jurisdiction,  viz. :  Albin  and 
Helen  Vetzera,  the  three  infants,  Mary,  Henry,  and  Julia  Baltazzi,  liv- 
ing with  tliem  at  Constantinople,  and  Mr.  Gilbertson,  Who  was  one  of 
the  trustees  of  Mrs.  Nugent's  marriage  settlement. 

On  the  19th  of  December,  1865,  an  order  was  obtained,  appointing 
Mr.  and  Mrs.  Nugent  and  the  Countess  Gifford  guardians  of  the  infant 
plaintiffs,  and  giving  liberty  to  serve  a  copy  of  the  order  upon  the 
defendant  Albin  Vetzera  at  Constantinople. 

Against  these  orders  the  present  motion  was  made  on  behalf  of  the 
defendant  Albin  Vetzera. 

In  the  meantime,  on  the  22d  of  December,  1865,  an  order  was  made 
by  the  Austrian  Consulate,  on  the  petition  of  Vetzera,  authorizing  him 
to  suspend  all  further  payments  of  the  allowance  to  the  infants  for  the 
purpose  of  their  education  in  England,  until  they  should  have  been  put 
under  the  control  of  their  guardian,  and  also  of  Mrs.  Nugent*s  allow- 
ance,, until  she  should  have  ceased  to  interfere  in  the  affairs  of  the 
guardianship. 

Against  this  order,  and  that,  by  which  her  petition,  that  she  might 
be  appointed  guardian,  was  refused,  Mrs.  Nugent  had  appealed  to  the 
Supreme  Court  of  Vienna. 

In  his  affidavit  filed  in  support  of  the  present  motion,  the  defendant 
Vetzera  stated  that  he  was  dissatisfied  with  the  progress  made  by 
Eveline  and  Charlotte  with  their  schoolmistress,  and  also  that  he  con- 
sidered it  to  be  his  duty  as  guardian  to  obey  the  directions  of  the  Aus- 
trian Consular  Court,  and  remove  the  infants  from  England.  For  that 
purpose  he  had  made  arrangements  that  Eveline  and  Charlotte  should 
reside  with  himself  and  his  wife  at  Constantinople,  and  a  competent 
governess  for  their  education  at  his  own  house  was  already  engaged. 
With  regard  to  the  boys,  he  proposed  to  place  one  of  them  (Hector) 
with  a  gentleman  and  bis  wife,  of  the  highest  respectability,  residing 
in  Austria,  but  stated  that  he  had  no  present  intention  of  removing 
Alexandre  and  Aristides  from  where  they  now  were,  though  he  con- 
sidered it  of  the  greatest  importance  that  the  boys  ^'  should  have  the 
advantage  of  an  Austrian  education,  to  qualify  them  hereafter  for  that 
position  to  which,  from  their  rank  and  fortune,  they  would  as  Austrian 
subjects  in  Austria  naturally  aspire." 

Evidence  was  also  given  as  to  the  jurisdiction  over  infant  Austrian 
subjects  exercised  by  the  Austrian  courts,  and  by  them  committed  to 
the  guardians. 

The  affidavits  on  behalf  of  the  plaintiffs  in  favor  of  keeping  the  chil- 
dren in  England,  need  not  be  stated  in  detail,  as  they  were  directed  to 
the  superiority  of  an  English  public  school  education,  and  English 
associations,  over  education  at  Constantinople,  or  even  at  Vienna. 
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AttcntioD  was  also  called  in  the  affidavits  to  the  strongly  expressed 
and  acted  upon  wish  of  the  mother  that  the  children  should  be  brought 
up  in  England.^ 

Wood,  V".  C.  As  regards  the  more  important  matter  in  this  case, 
a  question  of  very  great  importance,  but  I  think  really  of  small  dif- 
ficulty, is  raised.  Having  regard  to  the  principles  of  international 
law,  and  the  course  that  all  courts  have  taken  of  recognizing  the 
proceedings  of  the  regularly  constituted  tribunals  of  all  civilized  com- 
munities, and  jespeciall}'  of  those  in  amicable  connection  with  this  coun- 
trj',  it  is  impossible  for  me  entirel}*  to  disregard  the  appointment  of  a 
guardian  by  an  Austrian  court  over  these  children,  who  are  Austrian 
subjects,  and  children  of  an  Austrian  father,  merely  because  those  who 
preceded  Signer  Vetzera  in  his  guardianship  have  taken  the  course  of 
sending  the  children  over  to  this  couutrj*  for  the  purpose  of  educating 
them,  seeing  that  he  is  now  desirous  of  revoking  that  arrangement  I 
am  now  asked  in  effect  to  set  aside  the  order  of  the  Austrian  court, 
and  declare  that  this  gentleman  so  appointed  cannot  recall  his  wards 
who  have  been  sent  to  this  country  for  the  purpose  of  their  education. 
It  would  be  fraugiit  with  consequences  of  ver}*  serious  difficult}',  and 
contrary  to  all  principles  of  right  and  justice,  if  this  court  were  to  hold 
that  when  a  parent  or  guardian  (for  a  guardian  stands  exactly  in  the 
same  position  as  a  parent)  in  a  foreign  country  avails  himself  of  the 
opportunity  for  education  afforded  by  this  country,  and  sends  his  chil- 
dren over  here,  he  must  do  it  at  the  risk  of  never  being  able  to  recall 
them,  because  this  court  might  l)e  of  opinion  that  an  English  course  of 
education  is  better  than  that  adopted  in  the  country  to  which  they  be- 
long. I  cannot  conceive  anytliiiig  more  startling  than  such  a  notion, 
which  would  involve  on  the  other  hand  this  result,  that  an  English 
ward  could  not  be  sent  to  France  for  his  holidays  without  the  risk  of 
his  being  kept  there  and  educated  in  the  Roman  Catholic  religion,  with 
no  power  to  the  father  or  guardian  to  recall  the  child.  Surely  such  a 
state  of  jurisprudence  would  put  an  end  to  all  interchange  of  friendship 
between  civilized  communities.  What  I  have  before  me  is  nothing 
more  or  less  than  that  case. 

Now,  it  appears  to  me  plain,  that  I  must  take  these  children  as  re- 
maining in  this  ooantrj*  only  with  the  sanction  of  Signer  Vetzera,  and 
without  any  interference  on  the  part  of  the  Austrian  court.  Then  at  a 
proper  time  he  wishes  to  recall  them  from  England.  Of  conrse  if  there 
had  been  no  application  to  this  court  no  one  can  doubt  the  course 
which  things  would  have  taken.  He  being  sole  guardian,  when  he 
thought  the  children  had  been  long  enough  at  school  in  England  would 
take  them,  if  he  thought  fit,  from  this  country  and  they  would  be 
removed. 

[His  Honor,  after  stating  the  filing  of  the  bill  and  the  appointment 
of  guardians  in  England  who  wished  to  retain  the  children  in  this  coun- 
try, continued :  — ] 

1  Aigomenti  of  oounael  are  omitted.  —  Ed. 
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This  application  being  made,  it  is  now  sought  to  prevent  Signor 
Vetzera  from  removing  the  children  so  sent  to  this  country  for  their 
education,  on  the  plea  that  this  court  has  appointed  guardians  here  in 
England  (for  which  the  jurisdiction  is  not  to  be  disputed),  and  that 
having  so  appointed  them,  the  court  will  do  no  more  than  look  at  what 
is  most  for  the  benefit  of  the  infants. 

Lord  Bute's  Case,  9  H.  L.  C.  440,  is  cited  for  the  purpose  of  showing 
that  I  ought,  if  satisfied  that  it  is  more  for  the  interest  of  the  infants 
that  thej  should  remain  here  than  be  sent  back  to  their  own  country,  to 
supersede  the  authority  of  the  foreign  guardian  and  the  authorit}*  of 
the  court  that  has  appointed  him,  which  takes  care  of  the  education  of 
its  own  subjects,  and  directs  how  it  shall  be  carried  into  effect    It 
appears  to  me  that  no  doctrine  of  that  kind  was  in  any  way  propounded 
in  Lord  Bute's  Case,  and  certainlj'  the  other  authority  referred  to,  of 
Dawson  v.  Jay,  8  D.  M.  A  6.  764  (called  the  American  case),  has  no 
bearing  upon  the  subject    Lord  Cranworth  there  puts  his  decision  on 
the  ground  that  the  child  turned  out  to  be  a  British  subject,  and  that 
he  had  no  authoritj'  to  send  a  British  subject  out  of  the  realm.    In 
Lord  Bute's  Case  the  j'oung  marquis  was  a  subject  of  the  United  King- 
dom^  and  had  ver}'  large  property  in  England  as  well  as  in  Scotland, 
and  the  question  was,  between  the  English  and  Scotch  guardians,  to 
which  class  the  Crown,  as  parens  patrim^  having  full  power  to  deal 
with  the  matter,  should  assign  him.    Can  that  be  compared  with  a  case 
in  which  the  question  is,  whether  I,  sitting  here  as  a  judge  in  this 
country,  am  to  decide  whether  or  not  the  courts  of  the  Emperor  of 
Austria  have  rightly  decided  upon  the  mode  in  which  they  wish  their 
subjects  to  be  educated?  The  proposition  is  entirely  be3*ond  all  reason, 
and  this  court  would  be  exceeding  ver3'  largelj'  the  judicious  exercise 
of  the  powers  which  every  tribunal  has  in  an  independent  country  over 
those  who  may  be  within  its  control  and  jurisdiction,  if  it  attempted  to 
form  a  judgment  whether  or  not  it  was  more  expedient  that  these  chil- 
dren, who  are  Austrian  subjects,  should  be  brought  up  in  England 
rather  than  in  Austria.    The  case  apparently  nearest  in  principle,  per- 
haps,-though  not,  on  examination,  to  be  compared  with  it,  is  that  in 
which  a  Roman  Catholic  parent  abandoning  his  child  to  Protestant 
instruction  for  several  years,  has  sought  to  change  its  course  of  educa- 
tion and  bring  it  back  to  his  own  form  of  religion.    There  the  court 
would  not  allow  the  child's  religions  principles  to  be  disturbed  by 
changing  the  course  of  instruction  under  which  it  had  so  long  been 
allowed  to  remain,  holding  that  the  father  had,  in  effect,  abandoned 
his  right  of  choice.    But  that  Is  not  the  case  here.    I  see  nothing  on 
the  facts  to  induce  me  to  suppose  that  either  this  gentlemen  as  guar- 
dian, or  the  courts  of  Austria,  in  exercise  of  their  rights  over  their  own 
subjects,  have  at  all  abandoned  these  children,  merely  because  they 
have  allowed  them  to  be  educated  for  some  four  or  five  years  in  this 
country,  where  it  was  thought  they  could  best  be  educated.    To  hold 
otherwise  would  render  it  most  unwise  for  any  foreign  country  to  send 
her  sub{ects  to  this  country,  as  this  court  misrht  say  that  the  Queen  of 
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Englandi  bb  parens  patrUB^  can  see  to  the  edacation  of  children  better 
than  the  Emperor  of  Aastriai  as  parens  patrics  within  his  own  domin^ 
ions,  can.  The  same  authority  which  we  claim  here  on  behalf  of  the 
Crown  as  parens  patrics^  is  claimed  by  every  other  independent  State, 
and  should  not  be  interfered  with  except  on  some  grounds  which  I  do 
not  think  it  necessary  to  specify,  guarding  myself,  however,  against 
anything  like  an  abdication  of  the  jurisdiction  of  this  court  to  appoint 
guardians.  With  respect  to  the  English  guardians  of  these  children  I 
hold  that  the  court  has  power  to  appoint  them,  and  I  continue  those 
that  have  been  appointed.  The  case  may  well  happen  of  foreign  chil- 
dren in  this  country  without  any  one  to  look  after  or  care  for  them,  or 
who  may  require  the  protection  of  this  court  to  save  them  from  being 
robbed  and  despoiled  by  those  who  ought  to  protect  them.  These 
children,  on  the  other  hand,  seem  to  have  met  with  nothing  but  kind- 
ness from  their  relations  on  all  sides,  but  it  maj*  be  desirable  that,  so 
long  as  they  remain  in  this  countr}',  they  should  have  the  protection  of 
guardians  living  within  the  Jurisdiction.  Out  of  respect  to  the  autho- 
rity of  the  Austrian  courts,  by  which  this  gentlemen  has  been  ap- 
pointed, I  reserve  to  him,  in  the  order  I  am  about  to  make,  all  such 
power  and  control  as  might  have  been  exercised  over  these  children  in 
their  own  country  if  they  were  there,  and  had  not  been  sent  to  Eng- 
land for  a  temporary  purpose.  Taking  that  view  of  the  case  I  have 
not  asked  to  see  the  children.  I  could  not  be  influenced  by  anj^thing  I 
might  hear  from  them.  I, assume  that  they  are  most  anxious  to  remain 
here,  and  not  to  go  back  to  their  own  country,  but  I  have  no  right  to 
deprive  the  guardian  appointed  by  the  foreign  court  over  them  of  the 
control  which  he  has  lawfully  and  properly  acquired,  has  never  relin- 
quished and  never  abandoned,  and  under  which  authority  alone  they 
have  remiuned  here,  and  been  maintained  and  supported  here. 

As  regards  the  service  of  the  bill  on  those  children  who  are  out  of 
the  jurisdiction,  I  must  take  it  on  the  present  bill,  as  no  demurrer  has 
been  filed,  that  the  order  has  been  properly  made.  It  is  alleged  that 
all  the  debts,  funeral,  and  testamentary  expenses  of  the  testator  have 
been  paid,  that  part  of  his  property  is  invested  in  this  country,  and 
that  by  the  law  of  Austria  these  funds  are  divisible  in  given  shares 
among  the  plaintiffs,  and  other  children  abroad  who  are  interested  in 
them,  and  therefore  it  has  been  thought  right  that  they  should  be 
served  with  a  copy  of  the  bill,  in  order  that  they  may  come  in  in  re- 
spect of  their  interest  in  the  stock.  I  should  be  the  more  indisposed  to 
disturb  that  order,  as  it  is  not  asked  to  grant  any  proceeding  against 
them,  but  that  they  should  come  in  apon  their  common  interest  with 
the  plaintiffs.  I  think,  therefore,  as  things  stand  on  the  present  state 
of  the  record,  that  I  am  not  at  liberty  to  discharge  that  order,  and  it 
follows,  as  a  mere  matter  of  course,  that  I  ought  to  appoint  a  guardian 
ad  litem  for  the  purpose  of  answering.^ 

1  Compare  Dawson  o.  Jay,  8  D.  M.  ft  G.  764  ;  Johnstone  v.  Beattie,  10  CL  4  F.  150 ; 
Stuart  v.  Marquis  of  Bute,  S  H.  L.C.  440.  ~Ed. 
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WOODWORTH  V.   SPRING. 
Supreme  Judicial  Court  of  Massachusetts.    1862. 

[Bepmied  4  Alien,  821.] 

Habeas  corpus.  The  petitioner  claimed  the  castody  of  Edward 
Spring,  a  minor  of  the  age  of  eleven  years,  whose  father  and  mother 
were  residents  of  Chicago,  Illinois,  until  their  death,  after  which  the 
petitioner,  who  is  not  a  relative  of  the  child,  was  appointed  as  his 
guardian  under  the  laws  of  that  State.  The  respondent,  who  is  the 
child's  aunt,  brought  him  to  this  commonwealth  in  1856,  with  the  con- 
sent of  the  petitioner ;  and,  in  June,  1858,  she  was  appointed  as  his 
guardian,  without  the  knowledge  of  the  petitioner,  by  the  judge  of 
probate  of  Berkshire  County,  where  she  resided.  The  present  writ  was 
brought  by  the  petitioner  for  the  purpose  of  asserting  his  right  to  the 
custody  of  the  person  of  the  child. 

At  Uie  hearing  before  the  chief  justice,  the  respondent  contended 
that  the  guardianship  in  Illinois  could  have  no  such  effect  or  operation 
in  this  commonwealth  as  to  entitle  the  petitioner  to  claim,  on  the  facts 
stated,  the  right  to  the  custody  of  the  person  of  the  child ;  and  that 
if  under  other  circumstances  the  petitioner  could  have  such  right,  it 
was  defeated  by  the  appointment  of  the  respondent  as  guardian  in  this 
commonwealth,  by  virtue  of  which  she  ha4  the  right  to  the  custody 
of  the  person  of  the  child ;  and  these  questions  were  reserved  for  the 
determination  of -the  whole  court. 

The  case  was  argued  in  September,  1861. 

BiGELOw,  C.  J.  The  child  whose  custody  is  in  controversy  in  this 
case,  is  legally  domiciled  in  the  State  of  Illinois.  That  was  his  domicil 
of  origin ;  and  as  he  has  had,  hitherto,  no  legal  capacity  to  acquire  a 
new  one,  and  as  the  guardian  appointed  in  the  place  of  his  origin  has 
never  intended  to  change  the  domicil  of  his  ward,  that  of  his  birth  still 
continues.  Story,  Confl.  (Laws,  §  46.  In  determining  the  question  of 
his  legal  custody-  in  this  commonwealth,  he  is  therefore  to  be  regarded 
as  a  foreign  chil^  who  is  lawfully  within  the  Jurisdiction  of  this  State, 
having  been  brought  within  its  limits,  not  forcibly  or  clandestinely,  but 
with  his  own  consent  and  with  that  of  the  petitioner,  his  duly  appointed 
guardian  under  the  laws  of  Illinois,  who  had  the  lawful  custody  of  his 
person  in  that  State.  So  much  seems  to  be  clear ;  and  if  the  right  to 
the  ix>8SC8sion  and  control  of  the  person  of  the  child  depended  on  his 
domicil,  the  right  of  the  petitioner  to  claim  the  custody  of  his  person 
would  be  indisputable.  But  we  are  unable  to  see  that  the  facts  that 
the  child  was  bom  in  another  State,  and  that  he  has  never  by  an  act 
or  election  of  his  own  or  of  his  guardian  obtained  a  new  home  here, 
have  a  decisive  bearing  on  the  question  at  issue  in  the  present  case. 
He  is  now  lawfully  within  the  territory  and  under  the  jurisdiction 
of  this  commonwealth,  and  has  a  right  to  claim  the  protection  and 
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security  which  onr  laws  afford  to  all  persons  coming  within  its  limits 
irrespective  of  their  origin  or  of  the  place  where  they  may  be  legally 
domiciled.    Every  sovereignty  exercises  the  right  of  determining  the 
status  or  condition  of  persons  found  within  its  jurisdiction.    The  laws 
of  a  foreign  State  cannot  be  permitted  to  intervene  to  affect  the  per- 
sonal rights  or  privileges  even  of  their  own  citizens,  while  they  are 
residing  on  the  territory  and  within  the  jurisdiction  of  an  independent 
government.    Effect  may  be  given  by  way  of  comity  to  such  laws  by 
the  judicial  tribunals  of  other  States  and  countries ;  but,  ex  propria 
vxgcre^  they  cannot  have  any  extraterritorial  force  or  operation.    The 
question  whether  a  person  vrithin  the  jurisdiction  of  a  State  can  be 
removed  therefrom  depends,  not  on  the  laws  of  the  place  whence  he 
came  or  in  which  he  maj*  have  his  legal  domicil,  but  on  his  rights  and 
obligations  as  they  are  fixed  and  determined  by  the  laws  of  the  State 
or  countr}'  in  which  he  is  found.    The  master,  who,  in  his  own  coun- 
try, has  property  in  the  person  of  a  slave,  and  unlimited  control  over 
his  services,  cannot,  in  the  absence  of  a  constitutional  provision  hav- 
ing the  force  of  paramount  law,  enforce  his  rights  in  a  State  where 
slavery  is  not  recognized  as  a  lawful  domestic  relation.    The  comity 
of  a  State  will  give  no  effect  to  foreign  laws  which  are  inconsistent 
with  or  repugnant  to  its  own  policy,  or  prejudicial  to  the  rights  and 
interests  of  those  who  are  within  its  jurisdiction.    Even  the  parental 
relation,  which  is  everywhere  recognized,  will  not  be  deemed  to  carry 
with  it  any  authority  or  control  beyond  that  which  is  confen'ed  by  the 
laws  of  the  countr}*  where  it  is  exerted.    The  jMX/rta  potesUia  of  a  foreign 
parent  over  his  child  is  not  that  which  is  vested  in  him  by  the  laws  of 
the  place  of  his  domicil,  but  that  which  exists  by  virtue  of  the  parental 
relation  in  the  country  where  the  father  seeks  to  enforce  his  authority. 
These  well  settled  principles  are  founded  on  the  necessity  of  secur- 
ing and  preserving  to  every  State   the  exclusive  sovereignty  and 
jurisdiction  within  its  own  territory,  and  avoiding  the  confusion  and 
conflict  of  rights  and  remedies  which  would  ensue  fh>m  attempting  to 
give  extraterritorial  effect  to  the  varying  laws  of  different  countries. 
Statuta   8U0  cluduntur  territorio  nee  tdtra  territorium  disponunU 
Every  nation  has  an  exclusive  right  to  regulate  persons  and  property 
within  its  jurisdiction  according  to  its  own  laws,  and  the  principles  of 
public  policy  on  which  its  own  government  is  founded.    It  results  from 
these  principles,  that  persons  exercising  oflSces  and  trusts  with  which 
they  are  clothed  by  virtue  of  the  laws  of  a  particular  State  or  country 
cannot  undertake  to  transfer  their  power  or  capacity  to  act,  so  as  to 
control  persons  or  property  situated  beyond  the  limits  of  the  jurisdic- 
tion of  the  government  or  sovereignity  from  which  their  authority  is 
derived.    An  administrator  appointed  under  the  laws  of  a  foreign 
State  cannot  act  as  such  in  this  commonwealth.    Nor,  for  like  reasons, 
can  a  guardian  appointed  by  virtue  of  the  statutes  of  another  State 
exercise  anj*  authority  here  over  the  person  or  property  of  his  ward. 
His  rights  and  powers  are  strictly  local,  and  circumscribed  by  the 
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Jurisdiction  of  the  government  which  dothed  him  with  the  office. 
Storj-,  Confl.  Laws,  §  499;  Morrell  t^.  Dickey,  1  Johns.  Ch.  153 ;  Kraft 
V.  Wickey,  4  Oiil  dp  Johns.  822 ;  Johnstone  v.  Beattie,  10  CL  &  Fin. 
42,  113,  145.  So  far,  therefore,  as  the  claim  of  the  petitioner  to  the 
custody  of  the  child  in  the  present  case  rests  on  a  supposed  rightful 
authority  to  control  his  person  in  this  commonwealth,  by  virtue  of  his 
appointment  as  guardian  in  the  State  of  Uiinois,  it  is  not  supported 
either  on  principle  or  authority.  He  cannot  assert  his  tutorial  power, 
dejure^  in  our  courts  or  witliin  our  territory. 

But  it  by  no  means  follows  that  his  claim  to  the  care  of  the  child 
and  the  contix>l  of  his  person,  and  to  the  privilege  of  removing  him 
from  this  commonwealth,  is  to  be  absolutely  denied.  On  the  contrary, 
it  is  the  duty  of  the  courts  of  this  State,  in  the  exercise  of  that  comitj* 
which  recognizes  the  laws  of  other  States  when  they  are  consistent 
with  and  in  harmony  with  our  own,  to  consider  the  status  of  guardian 
which  the  petitioner  holds  under  the  laws  of  another  State  as  an  im- 
portant element  in  determining  with  whom  the  custody  of  the  child  is 
to  continue.  It  would  not  do  to  say  that  a  foreign  guardian  has  no 
claim  to  the  care  or  control  of  the  person  of  his  ward  in  this  common- 
wealth. If  such  were  the  rule,  a  child  domiciled  out  of  the  State,  who 
was  sent  hither  for  purposes  of  education,  or  came  within  the  State  by 
stealth,  or  was  brought  here  by  force  or  fraud,  might  be  emancipated 
from  the  control  of  his  rightful  guardian,  duly  appointed  in  the  place 
of  his  domicil,  and  thus  escape  or  be  taken  out  of  all  legitimate  care 
and  custody.  But  in  such  cases  the  foreign  guardian  would  not  be  re- 
garded here  as  a  stranger  or  intruder.  His  appointment  in  another 
State  as  guardian  of  an  infant,  with  powers  and  duties  similar  to  those 
which  are  by  our  laws  vested  in  guardians  over  the  persons  of  their 
wards,  would  entitle  him  to  ask  that  the  comity  of  friendly  States  hav- 
ing similar  laws  and  usages  should  be  so  far  recognized  and  exerted 
as  to  surrender  to  him  the  infant,  so  that  he  might  be  again  restored 
to  his  full  rights  and  powers  over  him,  by  removing  him  to  the  place  of 
his  domicil.  And  if  it  should  appear  that  such  surrender  and  restora- 
tion would  not  debar  the  infant  from  any  personal  rights  or  privi- 
leges to  which  he  might  be  entitled  under  our  laws,  and  would  be 
conducive  to  his  welfare  and  promote  his  interests,  it  would  be  the 
duty  of  the  court  to  award  to  the  foreign  guardian  the  custody  of  the 
person.  This  is  the  doctrine  substantially  stated  by  Lord  Langdale  in 
Johnstone  v.  Beattie,  ttbi  n^^ra,  and  confirmed  in  a  subsequent  Judg- 
ment in  the  case  of  Stuart  v.  Moore,  in  the  House  of  Lords,  as  reported 
in  4  Law  Times  (n.  s.),  382. 

Nor  can  we  see  that  the  appointment  of  a  guardian  over  the  minor 
by  the  probate  court  in  this  commonwealth  operates  to  bar  any  decree 
by  this  court  in  favor  of  the  foreign  guardian,  awarding  to  him  the 
custody  of  his  ward.  Such  an  appointment  might  be  expedient  and 
proper  for  the  purpose  of  clothing  some  one  in  this  commonwealth  with 
autiiority  over  the  person  of  an  infant  for  his  protection  and  security 
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against  any  onaathorized  interference  or  control.  Bat  it  certainly 
would  not  oonclosiyely  settle  his  permanent  status  or  condition  so  long 
as  he  remiuned  an  infant,  or  prevent  his  being  removed  from  the  Com- 
monwealth by  the  guardian  appointed  in  the  place  of  his  domicili  if 
the  interests  and  welfare  of  the  ward  rendered  such  removal  expedient 
or  necessary.  No  doubt,  so  long  as  the  child  continues  within  this 
Jurisdiction,  the  guardian  appointed  in  the  courts  of  this  State  would 
have  the  exclusive  right  to  the  custody  of  his  person.  But  the  decree 
of  the  probate  court  does  not  deprive  this  court  of  the  power  to  ad- 
4  judicate  and  determine  the  question  of  the  proper  custody  of  the 
!  child  as  between  a  domestic  guardian  and  one  appointed  in  tiie  place 
of  the  domicil  of  the  infant.  The  Jurisdiction  of  this  court  to  decide, 
on  Aa&eotf  corpta  or  other  proper  process,  concerning  the  care  and 
custody  of  infants,  is  paramount,  and  cannot  be  taken  away  by  any 
decree  of  an  inferior  tribunal.  Commonwealth  v.  Briggs,  16  Pick. 
208.  The  result  is,  that  neither  of  the  parties  to  the  present  pro- 
ceeding can  assert  or  maintain  an  absolute  right  to  the  permanent 
care  and  custody  of  the  infant  who  is  now  before  the  court  But  it  is 
for  this  court  to  determine,  in  the  exercise  of  a  sound  judicial  discre- 
tion, having  regard  to  the  welfare  and  permanent  good  of  the  child  as 
a  predominant  consideration,  to  whose  custody  he  shall  be  committed. 
The  case  must  therefore  stand  for  future  disposition.^ 


A.       Vm      B. 

SUFSBIR  COUBT  OF   AUSTRIA.      1881. 

[MepcrUd  19  SamnUuJig  ixm  Civilreehilichen  Enttcheidtrngen,  298.] 

The  Court  of  Appeal  delivered  the  following  opinion  in  this  case : 
It  is  admitted  by  all  parties  that  the  plaintiff  A.  and  her  former  bus* 
band  B.  are  Bavarian  subjects ;  and  that  by  a  decree,  confirmed  by  the 
Supreme  Court,  the  royal  Bavarian  District  Court  at  Bamberg  on 
April  16,  1879,  dissolved  the  bonds  of  marriage  existing  between  A. 
and  B.,  declared  B.  the  sole  guilty  party,  and  condemned  him  to  pay  the 
amount  due  by  agreement  or  by  law  to  A.  at  his  death,  and  a  like 
portion  for  the  child.  No  decree  was  made,  however,  as  to  the  guar- 
dianship and  education  of  the  child  bom  of  the  dissolved  marriage. 
A«  now,  alleging  that  B.  during  the  progress  of  the  suit  secretly  carried 
off  their  seven-yeaivold  son  William,  came  with  him  to  Vienna,  and 
established  a  domicil  in  the  Judicial  district  of  Neubau,  brought  suit  in 
the  Citj  Court  of  Neubau,  and  in  accordance  frith  the  terms  of  sections 
4  and  84  of  the  Civil  Code  demanded  the  application  of  the  Bavarian 
law  as  to  the  custody  of  the  child  in  case  of  divorce,  and,  by  its  terms, 

1  See  Kelsey  v.  Green,  S9  Conn.  291,  87  Atl.  879 ;  In  re  Rice,  42  Mich.  528» 
4  N.  W.  284  fTowneend  v.  Kendall,  4  Minn.  412.  —  Ed. 
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a  decree  of  the  ooart  for  the  surrender  of  the  seven-jear-old  son  Wil- 
liam, born  during  the  existence  of  the  marriage,  into  her  guardianship 
and  care  with  full  powers. 

Since  the  competence  of  the  Austrian  City  Court  of  Neubau  was  not 
disputed  by  either  part}',  the  case  depends  first  of  all  on  the  question 
whether  in  the  decision  upon  the  demand  of  A.  the  Bavarian  law  should 
be  applied,  or  whether  the  decision  is  to  be  given  only  in  accordance 
with  the  Austrian  law. 

Tlio  City  Court  in  the  decree  from  which  A.  has  appealed  held  that 
the  Bavarian  law  cannot  be  applied,  in  view  of  section  4  of  the  Civil 
Code :  since  the  cases  where  a  foreign  li^w  may  be  applied  are  exclu- 
sively determined  by  sections  84  to  37  of  the  Civil  Code  ;  and  in  all 
these  cases  it  is  a  question  of  deciding  the  personal  capacity  of  foreign- 
ers for  contracting,  or  the  validity  of  contracts  themselves,  but  not 
the  legal  consequences  of  other  facts,  such  as  the  consequences  of 
dissolution  of  marriage  in  Bavaria. 

We  cannot  agree  with  this  decision  of  the  lower  court,  for  though 
sections  34  to  37  of  the  Civil  Code  contain  no  express  provisions  with 
respect  to  the  determination  of  the  legal  results  of  a  status,  yet  it  can- 
not be  doubted  that  in  a  case  where  the  dissolution  of  a  former  status, 
as  here  the  dissolution  of  the  marriage  between  A.  and  B.,  follows  the 
Bavarian  law,  the  effects  and  results  of  this  dissolution  of  marriage,  a 
Bavarian  act,  are  also  to  be  decided  according  to  the  Bavarian  law ; 
especially  in  this  case,  where  both  spouses  are  Bavarian  subjects, 
the  dissolution  of  the  marriage  was  decreed  by  Bavarian  courts  and 
by  application  of  Bavarian  law,  and  both  spouses  were  at  the  time 
domiciled  in  Bavaria.  The  legal  consequences  resulting  from  the  dis- 
solution of  marriage  according  to  the  Bavarian  law  followed,  in  Bavaria, 
immediately  at  the  time  of  the  legal  act  of  divorce ;  and  the  circum- 
stance that  B.  also  changed  his  residence  and  acquired  a  domicil  in 
Vienna  makes  no  difference  in  the  establishment  of  the  legal  conse- 
quences, such  as  the  rights  with  respect  to  custody  of  the  child,  already 
created  by  Bavarian  law  as  a  result  of  the  dissolution  of  the  marriage, 
and,  for  instance,  cannot  deprive  A.  of  her  right  already  created  by 
that  law.  The  present  residei^ce  of  B.  in  Vienna  has  the  consequence 
.only  that  A.  must  enforce  her  right  to  the  custody  of  the  child,  result- 
ingi  by  the  Bavarian  law,  fW)m  the  aforesaid  legal  dissolution  of  status, 
in  the  Austrian  courts,  and  according  to  Austrian  procedure ;  but  the 
petition  she  brings  is  to  be  investigated  and  adjudged  according  to 
the  Bavarian  law. 

By  the  official  certifieate  of  the  Bavarian  Minister  of  Justice,  dated 
August  15,  1880,  it  is  proved  that  the  Bavarian  law  contains  no  ex- 
press provision  about  the  right  to  the  custody  of  children  in  case  of 
dissolution  of  a  marriage  by  divorce ;  and  therefore  the  common  law 
has  subsidiary  value  as  supplying  the  omission  in  the  Bavarian  law. 
Accordingly  it  is  ftirther  stated  in  a  supplementary  official  certificate 
of  the  Bavarian  Minister  of  Justice,  dated  September  14,  1880,  that 
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the  provisions  of  the  Roman  law  in  Novel  117,  cap.  7,^  are  in  force 
both  in  theory  and  in  practice  as  a  still  existing  principle  of  the  com- 
mon law,  brought  into  use  as  sabsidiarj  law  to  piece  out  the  Bavarian 
law.  It  is  further  shown  in  the  same  official  certificate  that  the  Roman 
law,  that  is,  Novel  117,  cap.  7,  is  in  this  case  identical  with  the  com* 
mon  law.  Furthermore,  fh>m  the  interpretation  of  the  text  of  this 
Novel  cited  in  the  transaction,  an  interpretation  which  neither  side 
disputes,  it  follows  clearly  and  undoubtedly  that  in  case  of  a  divorce 
the  right  of  custody  of  children  born  of  the  marriage  belongs  to  the 
party  who  is  not  to  blame  for  the  separation.  Finally  in  the  legal 
decree  of  divorce  granted  by  the  Bavarian  court  B.  is  declared  the  sole 
guilty  party.  Tbe  petitioner.  A.,  therefore,  according  to  this  Novel 
which  is  in  force  in  Bavaria  as  subsidiary  law,  has  the  right,  as  a  result 
of  the  legal  decree  of  divorce  in  the  Bavarian  court,  to  the  custody 
of  the  child  bom  of  the  marriage,  so  long  as  she  herself  does  not 
marry  again.  She  is  therefore  entitled  to  claim  that  her  seven-}'ear-old' 
son  William  be  taken  away  from  her  late  husband  B.  and  handed  over 
to  her  custody  and  care. 

The  Supreme  Court  affirmed  the  decision  of  the  Court  of  Appeal  for* 
the  appropriate  and  legal  reasons  stated  by  them. 


SECTION  V. 

INCORPOBAHOK. 


BANK  OF  AUGUSTA  v.   EARLR 
SuPRBMB  Court  or  the  United  States.    1880. 

[Reported  18  Petere,  619.] 

Tanet,  C.  J.'  The  questions  presented  to  the  court  arise  upon  a: 
case  stated  in  the  Circuit  Court  in  the  following  words :  — 

<^  The  defendant  defends  this  action  upon  the  following  facts,  that 
are  admitted  by  the  plaintiffs :  that  plaintiffs  are  a  corporation,  incor- 
porated by  an  act  of  the  legislature  of  the  State  of  Georgia,  and  have 
power  usually  conferred  upon  banking  institutions,  such  as  to  purchase 

^  nind  qnoqne  disponendnm  esM  perBpeximos,  nt  si  qnando  inter  maritnin  et  nxorem 
naptiu  tolri  contigerit :  ez  hniasmodi  nati  filii,  nnllo  modo,  Uedantar  ex  aepantione 
nnptianim,  ted  ad  parentam  hereditatem  vocentar,  ez  patris  sabstantia  indubitanter 
alendu  Et  id  qnidem  pater  oocasionem  aeparationiii  praebeat,  et  mater  ad  secandas 
Bon  venerit  nuptias  :  apad  matrem  nntriantar,  ezpensas  patre  praebente.  Si  vero  per 
eaQflam  matria  oetendatar  w>liitain  matrimonium :  tano  apad  patrem  maneant  filii, 
et  alantar.  Si  antem  contigerit  patrem  qnidem  minns  idonenm  esse,  matrem  rero 
locapletem  :  apad  earn  paaperoa  Alios  manere  et  ab  ea  nntiiri  iabemns. 

<  Part  of  the  opinion  of  the  court  only  is  given.  M'Kinlit,  J.,  delirered  a  dis^ 
tenting  opinion.  —  £d. 
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bills  of  exchange,  etc.  That  the  bill  soed  on  was  made  and  indorsed, 
for  the  purpose  of  being  discounted  by  Tliomas  M'Gran,  tbe  agent  of 
said  bank,  who  had  funds  of  the  plaintiffs  in  his  hands  for  the  purpose 
pf  purchasing  bills,  wbich  funds  were  derived  from  bills  and  notes  dis- 
counted in  Georgia  bj  said  plaintiffs,  and  paj'able  in  Mobile ;  and  the 
said  M'Gran,  agent  as  aforesaid,  did  so  discount  and  purchase  the  said 
bill  sued  on,  in  the  city  of  Mobile,  State  aforesaid,  for  the  benefit  of 
said  bank,  and  with  their  funds,  and  to  remit  said  funds  to  the  said 
plaintiffs. 

'^  If  the  court  shall  say  that  the  facts  constitute  a  defence  to  this 
action,  judgment  will  be  given  for  the  defendant,  otherwise  for  plain- 
tiffs, for  the  amount  of  the  bill,  damages,  interest,  and  cost;  either 
party  to  have  the  right  of  appeal  or  writ  of  error  to  the  Supreme  Court 
upon  this  statement  of  facts,  and  the  judgment  thereon.'* 

Upon  this  statement  of  facts  the  court  gaye  judgment  for  the  de- 
fendant; being  of  opinion  that  a  bank  incorporated  by  the  laws  of 
Oeorgia,  with  a  power  among  other  things  to  purchase  bills  of  exchange, 
could  not  lawfully  exercise  that  .power  in  the  State  of  Alabama ;  and 
that  the  contract  for  this  bill  was  therefore  void,  and  did  not  bind  the 
parties  to  the  payment  of  the  money. 

It  will  at  once  be  seen  that  the  questions  brought  here  for  decision 
are  of  a  very  grave  character,  and  they  have  received  from  the  court 
an  attentive  examination.  A  multitude  of  corporations  for  various 
purposes  have  been  chartered  b3'  the  several  States ;  a  large  portion  of 
certain  branches  of  business  has  been  transacted  bj'  incorporated  com- 
panies, or  through  their  agency ;  and  contracts  to  a  very  great  amount 
have  undoubtedly  been  made  bj*  different  corporations  out  of  the  juris- 
diction of  the  particular  State  bj-  which  tbej^  were  created.  In  deciding 
the  case  before  us,  we  in  effect  determine  whether  these  numerous  con- 
tracts are  valid  or  not.  And  if,  as  has  been  argued  at  the  bar,  a  cor- 
poration, fh>m  its  nature  and  character,  is  incapable  of  making  such 
contracts;  or  if  they  are  inconsistent  with  the  rights  and  sovereignty 
of  the  States  in  which  they  are  made,  they  cannot  be  enforced  in  the 
courts  of  justice. 

Much  of  the  argument  has  turned  on  the  nature  and  extent  of  the 
powers  which  belong  to  the  artificial  being. called  a  corporation  and 
the  rules  of  law  by  which  they  are  to  be  measured.  On  the  part  of  the 
plaintiff  in  error,  it  has  been  contended  that  a  corporation  composed  of 
citizens  of  other  States  are  entitled  to  the  benefit  of  that  provision  in 
the  Constitution  of  the  United  States  which  declares  that  ^*  the  citizens 
of  each  State  shall  be  entitled  to  all  privil^es  and  immunities  of  citi- 
zens in  the  several  States ; "  that  the  court  should  look  behind  the  act 
of  incorporation,  and  see  who  are  the  members  of  it;  and,  if  in  this 
case  it  should  appear  that  the  corporation  of  the  Bank  of  Augusta  con- 
sists altogether  of  citizens  of  the  State  of  Georgia,  that  such  citizens 
are  entitled  to  the  privileges  and  immunities  of  citizens  in  the  State  of 
Alabama ;  and  as  the  citizens  of  Alabama  may  unquestionably  purchase 
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bills  of  exchange  in  that  State,  it  is  insisted  that  the  members  of  this 
corporation  are  entitled  to  the  same  privilege,  and  cannot  be  deprived 
of  it  even  by  express  provisions  in  the  constitution  or  laws  of  the  State. 
The  case  of  the  Bank  of  the  United  States  v.  Deveaax,  5  Cranch,  61,  is 
relied  on  to  support  this  position. 

It  is  true,  that  in  the  case  referred  to,  this  court  decided  that  in  a 
qaestion  of  Jurisdiction  they  might  look  to  the  character  of  the  persons, 
composing  a  corporation ;  and  if  it  appeared  that  they  were  citizens  of 
another  State,  and  the  fact  was  set  forth  by  proper  averments,  the  cor- 
poration might  sue  in  its  corporate  name  in  the  courts  of  the  United 
States.  But  in  that  case  the  court  confined  its  decision,  in  express 
terms,  to  a  question  of  jurisdiction ;  to  a  right  to  sue ;  and  evidently 
went  even  so  far  with  some  hesitation.  We  fully  assent  to  the  pro- 
priety of  that  decision ;  and  it  has  ever  since  been  recognized  as  au-^ 
thority  in  this  court.  But  the  principle  has  never  been  extended  any 
farther  than  it  was  carried  in  that  case ;  and  has  never  been  supposed 
to  extend  to  contracts  made  by  a  corporation,  especially  in  another 
sovereignty.  If  it  were  held  to  embrace  contracts,  and  that  the  mem-v 
bers  of  a  corporation  were  to  be  regarded  as  individuals  carrying  oa 
business  in  their  corporate  name,  and  therefore  entitled  to  the  privileges 
of  citizens  in  matters  of  contract,  it  is  very  clear  that  they  must  at  the 
same  time  take  upon  themselves  the  liabilities  of  citizens,  and  be  bound 
by  their  contracts  in  like  manner.  The  result  of  this  would  be  to  make 
a  corporation  a  mere  partnership  in  business,  in  which  each  stockholdec 
would  be  liable  to  the  whole  extent  of  his  property  for  the  debts  of  the 
corporation ;  and  he  might  be  sued  for  them,  in  any  State  in  which  he 
might  happen  to  be  found.  The  clause  of  the  Constitution  referred  to 
certainly  never  intended  to  give  to  the  citizens  of  each  State  the  privi? 
leges  of  citizens  in  the  several  States,  and  at  the  same  time  to  exempt 
them  from  the  liabilities  which  the  exercise  of  such  priTileges  would 
bring  upon  individuals  who  were  citizens  of  the  State.  This  would  be 
to  give  the  citizens  of  other  States  far  higher  and  greater  privileges 
than  are  enjoyed  by  the  citizens  of'the  State  itself.  Besides,  it  would 
deprive  every  State  of  all  control  over  the  extent  of  corporate  franchises 
proper  to  be  granted  in  the  State ;  and  corporations  would  be  chartered 
in  one  to  carry  on  their  operations  in  another.  It  is  impossible  npon 
any  sound  principle  to  give  such  a  construction  to  the  article  in  ques- 
tion. Whenever  a  corporation  makes  a  contract,  it  is  the  contract  of 
the  legal  entitj-,  of  the  artificial  being  created  by  the  charter,  and  not 
the  contract  of  the  individual  members.  The  only  rights  it  can  claim 
are  the  rights  which  are  given  to  it  in  that  character,  and  not  the  rights 
which  belong  to  its  members  as  citizens  of  a  State ;  and  we  now  pro- 
ceed to  inquire  what  rights  the  plaintiffs  in  error,  a  corporation  created 
by  Georgia,  could  lawfully  exercise  in  another  State ;  and  whether  the 
purchase  of  the  bill  of  exchange  on  which  this  suit  is  brought  was  a 
valid  contract,  and  obligatory  on  the  parties. 

The  nature  and  character  of  a  corporation  created  by  a  statute,  and 
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the  extent  of  the  powers  which  it  may  lawf ally  exercise,  have  upon 
several  occasions  been  under  consideration  in  this  court 

In  the  case  of  Head  and  Amory  v.  The  Providence  Insurance  Com- 
pany,  2  Cranch,  127,  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said,  ^^  Without  ascribing  to  this  body,  which  in  its  corpor- 
ate capacity  is  the  mere  creature  of  the  act  to  which  it  owes  its  exist- 
ence, all  the  qualities  and  disabilities  annexed  by  the  common  law  to 
ancient  institutions  of  this  sort,  it  may  correctly  be  said  to  be  precisely 
what  the  incorporating  act  has  made  it ;  to  derive  all  its  powers  from 
that  act,  and  to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes. 

^^To  this  source  of  its  being,  then,  we  must  recur  to  ascertain  its 
powers ;  and  to  determine  whetlier  it  can  complete  a  contract  by  such 
communications  as  are  in  this  record." 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat.  636,  the 
same  principle  was  again  decided  by  the  court.  ^'  A  corporation,''  said 
the  court,  *^is  an  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law.  Being  a  mere  creature  of  the  law,  it  pos- 
sesses only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly-,  or  as  incidental  to  its  very  existence." 

And  in  the  case  of  the  Bank  of  the  United  States  t;.  Dandridge,  12 
Wheat.  64,  where  the  questions  in  relation  to  the  powers  of  corpora- 
tions and  their  mode  of  action  were  very  carefully  considered,  the 
court  said,  ''But  whatever  may  be  the  implied  powers  of  aggregate 
corporations  by  the  common  law,  and  the  modes  by  which  those  powers 
are  to  be  carried  into  operation ;  corporations  created  by  statute  must 
depend  both  for  their  powera  and  the  mode  of  exercising  them,  upon 
the  true  construction  of  the  statute  itself." 

It  cannot  be  necessary  to  add  to  these  authorities.  And  it  may  be 
safely  assumed  that  a  corporation  can  make  no  contracts,  and  do  no 
acts  either  within  or  without  the  State  which  creates  it,  except  such  as 
are  authorized  by  its  charter ;  and  those  acts  must  also  be  done,  by 
such  ofilcers  or  agents,  and  in  such' manner  as  the  charter  authorizes. 
And  if  the  law  creating  a  corporation  does  not,  by  the  true  construction 
of  the  words  used  in  the  charter,  give  it  the  right  to  exercise  its  powers 
beyond  the  limits  of  the  State,  all  contracts  made  by  it  in  other  States 
would  be  void. 

The  charter  of  the  bank  of  Augusta  authorizes  it,  in  general  terms, 
to  deal  in  bills  of  exchange ;  and,  consequently,  gives  it  the  power  to 
purchase  foreign  bills  as  well  as  inland ;  in  other  words,  to  purchase 
bills  payable  in  another  State.  The  power  thus  given  clothed  the 
corporation  with  the  right  to  make  contracts  out  of  the  State,  in  so 
far  as  Geoi'gia  could  confer  it  For  whenever  it  purchased  a  foreign 
bill,  and  forwarded  it  to  an  agent  to  present  for  acceptance,  if  it  was 
honored  by  the  drawee,  the  contract  of  acceptance  was  necessarily 
made  in  another  State ;  and  the  general  power  to  purchase  bills  with- 
out any  restriction  as  to  place,  by  its  fair  and  natural  import,  author- 
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ized  the  bank  to  make  such  purchases,  wherever  it  was  found  most 
convenient  and  profitable  to  the  institution ;  and  also  to  employ  suit- 
able agents  for  that  purpose.  The  purchase  of  the  bill  in  question  was, 
therefore,  the  exercise  of  one  of  the  powers  which  the  bank  possessed 
under  its  charter ;  and  was  sanctioned  by  the  law  of  Georgia  creating 
the  corporation,  so  far  as  that  State  could  authorize  a  corporation  to 
exercise  its  powers  beyond  the  limits  of  its  own  jurisdiction. 

But  it  has  been  urged  in  the  ailment,  that  notwithstanding  the 
powers  thus  conferi*ed  by  the  terms  of  the  charter,  a  corporation,  from 
the  very  nature  of  its  being,  can  have  no  authority  to  contract  out  of 
the  limits  of  the  State ;  that  the  laws  of  a  State  can  have  no  extra- 
territorial operation ;  and  that  as  a  corporation  is  tlie  mere  creature  of 
a  law  of  the  State,  it  can  have  no  existence  beyond  the  limits  in  which 
that  law  operates ;  and  that  it  must  necessarily  be  incapable  of  making 
a  contract  in  another  place. 

It  is  ver}'  true  that  a  corporation  can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignt}'  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law ;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and  can- 
not migrate  to  another  sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  State  only,  yet  it  does  not  by  any  means  follow 
that  its  existence  there  will  not  be  recognized  in  other  places ;  and  its 
residence  in  one  State  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another.  It  is,  indeed,  a  mere  artificial  being,  invisible 
and  intangible ;  yet  it  is  a  person,  for  certain  purposes  in  contempla- 
tion of  law,  and  has  been  recognized  as  such  by  the  decisions  of  this 
court  It  was  so  held  in  the  case  of  The  United  States  v,  Amedy,  11 
Wheat.  412,  and  in  Beaston  v.  The  Farmer's  Bank  of  Delaware,  12 
Peters,  135.  Now,  natural  persons,  through  the  intervention  of  agents, 
are  continually  making  contracts  in  countries  in  which  they  do  not  re- 
side, and  where  they  are  not  personally  present  when  the  contract  is 
made ;  and  nobody  has  ever  doubted  the  validity  of  these  agreements. 
And  what  greater  objection  can  there  be  to  the  capacity  of  an  artificial 
person,  by  its  agents,  to  make  a  contract  within  the  scope  of  its  lim- 
ited powers,  in  a  sovereignty  in  which  it  does  not  reside;  provided 
such  contracts  are  permitted  to  be  made  by  them  by  the  laws  of  the 
place? 

The  corporation  must,  no  doubt,  show  that  the  law  of  its  creation 
gave  it  authority  to  make  such  contracts,  through  such  agents.  Yet, 
as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it  should 
actually  exist  in  the  sovereignty  in  which  the  contract  is  made.  It 
is  8ufl9cient  that  its  existence,  as  an  artificial  person,  in  the  State  of  its 
creation,  is  acknowledged  and  recognized  by  the  law  of  the  nation 
where  the  dealing  takes  place ;  and  that  it  is  permitted  by  the  laws  of 
that  place  to  exercise  there  the  powers  with  which  it  is  endowed. 

Every  power,  however,  of  the  description  of  which  we  are  speaking, 
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which  a  corporation  exercises  in  another  State,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  is  exercised ;  and  a  corpo- 
ration can  make  no  valid  contract  without  their  sanction,  express  or 
implied.  And  this  brings  us  to  the  question  which  has  been  so  elabo- 
rately discussed :  whether,  by  the  comity  of  nations  and  between  these 
States,  the  corporations  of  one  State  are  permitted  to  make  contracts 
in  another.  It  is  needless  to  enumerate  here  the  instances  in  which,  by 
the  general  practice  of  civilized  countries,  the  laws  of  the  one  will, 
by  the  comit}'  of  nations,  be  recognized  and  executed  in  another,  where 
the  rights  of  individuals  are  concerned.  The  cases  of  contracts  made 
in  a  foreign  country  are  familiar  examples ;  and  courts  of  justice  have 
always  expounded  and  executed  them,  according  to  the  laws  of  the 
place  in  which  they  were  made ;  provided  that  law  was  not  repugnant 
to  the  laws  or  policy  of  their  own  country.  The  comity  thus  extended 
to  other  nations  is  no  impeachment  of  sovereignty.  It  is  the  voluntary 
act  of  the  nation  by  which  it  is  offered,  and  is  inadmissible  when  con- 
trary to  its  policy,  or  prejudicial  to  its  interests.  But  it  contributes  so 
largely  to  promote  justice  between  individuals  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that  courts 
of  justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary  law 
of  nations.  It  is  truly  said,  in  Story's  Conflict  of  Laws,  p.  87,  that 
'*  in  the  silence  of  any  positive  rule,  affirming,  or  denjing,  or  restrain- 
ing the  operation  of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are  repugnant 
to  its  policy,  or  prejudicial  to  its  interests.  It  is  not  the  comity  of  the 
courts,  but  the  comity  of  the  nation,  which  is  administered,  and  ascer- 
tained in  the  same  way,  and  guided  by  the  same  reasoning  by  which  all 
other  principles  of  municipal  law  are  ascertained  and  guided.'' 

Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to  inquire 
whether,  by  the  comity  of  nations,  foreign  corporations  are  permitted 
to  make  contracts  within  their  jurisdiction ;  and  we  can  perceive  no 
sufficient  reason  for  excluding  them,  when  they  are  not  contrary  to  the 
known  policy  of  the  State,  or  injurious  to  its  interests.  It  is  nothing 
more  than  the  admission  of  the  existence  of  an  artificial  person  created 
by  the  law  of  another  State,  and  clothed  with  the  power  of  making  cer- 
tain contracts.  It  is  but  the  usual  comity  of  recognizing  the  law  of 
another  State.  In  England,  from  which  we  have  received  our  general 
principles  of  jurisprudence,  no  doubt  appears  to  have  been  entertained 
of  the  right  of  a  foreign  corporation  to  sue  in  its  courts,  since  the  case 
Hcnriquez  v.  The  Dutch  West  India  Company,  decided  in  1729,  2  L. 
Raymond,  1532.  And  it  is  a  matter  of  history,  which  this  court  are 
bound  to  notice,  that  corporations  created  in  this  country  have  been  in 
the  open  practice  for  many  years  past  of  making  contracts  in  England 
of  various  kinds,  and  to  very  large  amounts ;  and  we  have  never  seen 
a  doubt  suggested  there  of  the  validity  of  these  contracts  by  any  court 
or  any  jurist  It  is  impossible  4o  imagine  that  any  court  in  the  United 
States  would  refuse  to  execute  a  contract,  by  which  an  American  cor- 
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poration  had  borrowed  monej  in  England ;  jet  if  the  contracts  of  cor- 
porations made  out  of  the  State  by  which  they  were  created,  are  void, 
even  contracts  of  that  description  could  not  be  enforced. 

It  has,  however,  been  supposed  that  the  rules  of  comity  between 
foreign  nations  do  not  apply  to  the  States  of  this  Union ;  that  they  ex- 
tend to  one  another  no  other  rights  than  those  which  are  given  by  the 
Constitution  of  the  United  States ;  and  that  the  courts  of  the  general 
government  are  not  at  liberty  to  presume,  in  the  absence  of  all  legisla- 
tion on  the  subject,  that  a  State  has  adopted  the  comity  of  nations 
towards  the  other  States,  as  a  part  of  its  Jurisprudence ;  or  that  it 
acknowledges  any  rights  but  those  which  are  secured  by  the  Constitu- 
tion of  the  United  States.  The  court  think  otherwise.  The  intimate 
union  of  these  States,  as  members  of  the  same  great  political  famil}-, 
the  deep  and  vital  interests  which  bind  them  so  closely  together,  should 
lead  us,  in  the  absence  of  proof  to  the  contrary,  to  presume  a  greater 
degree  of  comity  and  friendship  and  kindness  towards  one  another  than 
we  should  be  authorized  to  presume  between  foreign  nations.  And 
when  (as  without  doubt  must  occasionally  happen)  the  interest  or  policy 
of  any  State  requires  it  to  restrict  the  rule,  it  has  but  to  declare  its  will 
and  the  legal  presumption  is  at  once  at  an  end.  But  until  this  is  done, 
upon  what  grounds  could  this  court  refhse  to  administer  the  law  of 
international  comity  between  these  States?  The}-  are  sovereign  States, 
and  the  history  of  the  past,  and  the  events  which  are  dail}'  occurring, 
furnish  the  strongest  evidence  that  they  have  adopted  towards  eac*h 
oth^r  the  laws  of  comity  in  their  fullest  extent  Money  is  frequently 
borrowed  in  one  State,  by  a  corporation  created  in  another.  The 
numerous  banks  established  by  different  States  are  in  the  constant 
habit  of  contracting  and  dealing  with  one  another.  Agencies  for  cor- 
porations engaged  in  the  business  of  insurance  and  of  banking  have 
been  established  in  other  States,  and  suffered  to  make  contracts  with- 
out any  objection  on  the  part  of  the  State  authorities.  These  usages  of 
commerce  and  trade  have  been  so  general  and  public,  and  have  been 
practised  for  so  long  a  period  of  time,  and  so  generally  acquiesced  in 
by  the  States,  that  the  court  cannot  overlook  ^em  when  a  question 
like  the  one  before  us  is  under  consideration.  The  silence  of  the  State 
authorities,  while  these  events  are  passing  before  them,  show  their 
assent  to  the  ordinary  laws  of  comity  which  permit  a  corporation  to 
make  contracts  in  another  State.  But  we  are  not  left  to  infer  it  merelv 
from  the  general  usages  of  trade  and  the  silent  acquiescence  of  the 
States.  It  appears  from  the  cases  cited  in  the  argument,  which  it  is 
unnecessary  to  recapitulate  in  this  opinion,  that  it  has  been  decided  in 
many  of  the  State  courts,  we  believe  in  all  of  them  where  the  question 
has  arisen,  that  a  corporation  of  one  State  may  sue  in  the  courts  of 
another.  If  it  may  sue,  why  may  it  not  make  a  contract?  The  right 
to  sue  is  one  of  the  powers  which  it  derives  from  its  charter.  If  the 
courts  of  another  country  take  notice  of  its  existence  as  a  corporation, 
so  far  as  to  allow  it  to  maintain  a  suit,  and  permit  it  to  exercise  that 
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pow^r,  why  sboald  not  its  existence  be  recognized  for  other  purposes, 
and  the  corporation  permitted  to  exercise  another  power  wliich  is  given 
to  it  by  the  same  law  and  the  same  sovereignty  — where  the  last  men- 
tioned power  does  not  come  in  conflict  with  the  interest  or  policy  of  the 
State?  There  is  certainly  nothing  in  the  nature  and  character  of  a 
corporation  which  could  justly  lead  to  such  a  distinction ;  and  which 
should  extend  to  it  the  comity  of  suit,  and  refuse  to  it  the  comity  of 
contract  If  it  is  allowed  to  sue,  it  would  of  course  be  permitted  to 
compromise,  if  it  thought  proper,  with  its  debtor ;  to  give  him  time ; 
to  accept  something  else  in  satisfaction ;  to  give  hio)  a  release ;  and  to 
employ  an  attorney  for  itself  to  conduct  its  suit  These  are  all  matters 
of  contract,  and  yet  are  so  intimately  connected  with  the  right  to  sue, 
that  the  latter  could  not  be  effectuallj'  exercised  if  the  former  were 
denied. 

We  turn  in  the  next  place  to  the  legislation  of  the  States. 

So  far  as  any  of  them  have  acted  on  this  subject,  it  is  evident  that 
they  have  regarded  the  comity  of  contract,  as  well  as  the  comity  of  suit, 
to  be  a  part  of  the  law  of  the  State,  unless  restricted  by  statute.  . .  • 

We  think  it  is  well  settled  that  by  the  law  of  comity  among  nations, 
a  corporation  created  by  one  sovereignty  is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  courts ;  and  that  the  same  law  of  comity 
prevails  among  the  several  sovereignties  of  this  Union.  The  public, 
and  well  known  and  long  continued  usages  of  trade,  the  general  acqui- 
escence of  the  States,  the  particular  legislation  of  some  of  them,  as  well 
as  the  legislation  of  Congress,  all  concur  in  proving  the  truth  of  this 
proposition. 

But  we  have  already  said  that  this  comity  is  presumed  from  the 
silent  acquiescence  of  the  State.  Whenever  a  State  sufficiently  indi- 
cates that  contracts  which  derive  their  validity  from  its  comity  are  re- 
pugnant to  its  policy,  or  are  considered  as  injurious  to  its  interests,  the 
presumption  in  favor  of  its  adoption  can  no  longer  be  made.  And  it 
remains  to  inquire  whether  there  is  anything  in  the  constitution  or  laws 
of  Alabama  from  which  this  court  would  be  justified  in  concluding  that 
the  purchase  of  the  bill  in  question  was  contrary  to  its  polic}*.^ . . . 

When  a  court  is  called  on  to  declare  contracts  thus  made  to  be  void 
upon  the  ground  that  they  conflict  with  the  policy  of  the  State,  the  line 
of  that  policy  should  be  very  clear  and  distinct  to  justify  the  court  in 
sustaining  the  defence.  Nothing  can  be  more  vague  and  indefinite 
than  that  now  insisted  on  as  the  policy  of  Alabama.  It  rests  altogether 
on  speculative  reasoning  as  to  her  supposed  interests,  and  is  not  sup- 
ported by  any  positive  legislation.  There  is  no  law  of  the  State  which 
attempts  to  define  the  rights  of  foreign  corporations. 

We,  however,  do  not  mean  to  say  that  there  are  not  many  subjects 
upon  which  the  policy  of  the  several  States  is  abundantly  evident,  from 

1  The  learned  jadge  here  examined  the  legislation  of  Alabama  and  the  decisions  of 
the  Snpreme  Court  of  the  State,  and  fonnd  no  reason  to  doubt  that  Alabama  had 
adopted  **  the  law  of  iutemational  oomity."  —  Ed. 
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the  natare  of  their  iastitatioas  and  the  general  scope  of  their  legisla- 
tion,  and  which  do  not  need  the  aid  of  a  positive  and  special  law  to 
guide  the  decisions  of  the  courts.  When  the  policy  of  a  State  is  thus 
manifest,  the  courts  of  the  United  States  would  be  bound  to  notice  it 
as  a  part  of  its  code  of  laws,  and  to  declare  all  contracts  in  the  State 
repugnant  to  it  to  be  illegal  and  void.  Nor  do  we  mean  to  say  whether 
there  may  not  be  some  rights  under  the  Constitution  of  the  United 
States  which  a  corporation  might  claim  under  peculiar  circumstances, 
in  a  State  other  than  that  in  which  it  was  chartered.  The  reasoning, 
as  well  as  the  judgment  of  the  court,  is  applied  to  the  matter  before  us, 
and  we  think  the  contracts  in  question  were  valid,  and  that  the  defence 
relied  on  by  the  defendants  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  in  these  cases  must  therefore  be 
reversed  with  oosts.^ 

1  Aee.  Bateman  v.  Service,  6  App.  Cm.  886 ;  Thompson  v.  Waters,  25  Mich.  214  ; 
Merrick  o.  Van  Santroord,  84  N.  Y.  208 ;  Bank  v.  Hall,  85  Oh.  St  158  ;  Canadian 
Pac  Ky.  V.  W.  U.  Tel.  Co.,  17  Can.  151. 

A  foreign  corporation  may  be  expressly  forbidden  by  statute  to  do  an  act ;  as  by  a 
general  statate  applying  to  all  corporations,  foreign  or  domestic.  P.  o.  Howard,  50 
Mich.  239 ;  Bard  o.  Poole,  12  N.  Y.  495.  So  it  may  not  do  an  act  for  doing  which  a 
special  franchise  is  required.  Dodge  o.  Council  Blnflb,  57  la.  560;  Middle  Bridge  Co. 
V.  Marks,  26  Me.  826.  So  it  may  not  do  any  act  which  in  against  the  pnblic  policy  of 
the  State  :  American  CoL  Soo.  v,  Qartrell,  28  Ga.  448;  but  in  the  absence  of  legislation 
forbidding  the  act,  the  case  must  be  a  very  clear  one  before  the  court  can  say  that  the 
act  IB  against  public  policy.  Cowell  v.  Springs  Ca,  100  U.  S.  59 ;  Stevens  o.  Pratt, 
101  111.  206 ;  Thompson  v.  Waters,  25  Mich.  214.  In  the  last  case,  Christianot, 
C.  J.,  said  :  '*  The  legislature  are  the  proper  representatives  of  the  public  interest,  and 
having  the  exclusive  power  to  determine  what  shall  be  the  public  policy  of  the  State^ 
if  they  have  chosen  to  make  no  enactment  upon  the  subject  it  is  natural  to  infer  they 
omitted  to  do  so  because  they  thought  it  unnecessary  and  that  the  generally  recognized 
principles  would  be  sufficient  for  such  cases."  The  fact  that  the  legislature  has  itself 
created  no  corporation  with  power  to  do  the  act  is  not  enough  to  prove  that  it  is  against 
public  policy  for  a  foreign  corporation  to  do  it.  Cowell  p.  Springs  Co.,  100  U.  8.  55  ; 
Deringer  tr.  Deringer,  5  Houst.  416 ;  but  see  Empire  Mills  v,  Alston  Grocery  Co.,  4 
Wills.  (Tex.)  846,  15  S.  W.  505.  In  acting  within  the  Stote,  the  foreign  corporation 
is,  of  course,  at  all  times  subject  to  the  regulations  and  to  the  general  laws  of  the 
State.  U.  8.  v.  Fox,  94  U.  8.  815  ;  McGregor  v.  Erie  Ry.,  85  N.  J.  L.  115 ;  Southern 
L.  Ins.  4b  Tr.  Ca  v.  Packer,  17  N.  Y.  51 ;  P.  v.  Coleman,  185  N.  Y.  231.  Since  a 
foreign  corporation  may  be  excluded  from  a  State  altogether,  it  may  be  admitted  upon 
terms,  as,  for  instance,  that  it  will  submit  to  the  jurisdiction  of  the  local  courts.  Paul 
V.  Vii^nia,  8  WaU.  168;  Cooper  Mfg.  Co.  v.  Fei^guson,  113  U.  S.  727. 

The  mere  &ct  that  the  corporation  was  formed  in  the  foreign  State  by  citizens  of  the 
domestic  State,  to  do  business  solely  in  the  latter  State,  does  not  make  it  incapable 
of  acting.  Bangleman  v.  National  W.  W.  Co.,  46  Fed.  4 ;  Lancaster  v,  Anisterdsm 
Improvement  Ca,  140  N.  Y.  576 ;  Hanna  v.  International  Petroleum  Co.,  28  Oh.  St. 
622.  But  where  the  legislature,  in  chartering  a  corporation  to  act  in  other  States, 
forbade  it  to  do  any  act  in  the  State  of  charter,  it  was  held  incapable  of  actiufpin  a 
foreign  State.  Land  Grant  Ry.  v.  Coffey  County,  6  Kan.  245.  Valentine,  J.,  said: 
**  No  rule  of  comity  will  allow  one  State  to  spawn  corporations  and  send  them  forth 
into  other  States  to  be  nurtured  and  do  business  there,  when  said  first  mentioned  State 
will  not  allow  them  to  do  business  within  its  own  boundaries." 

The  corporation  can  do  no  act  which  it  is  not  empowered  to  do  by  the  State  of  its 
charter ;  no  law  of  the  foreign  State,  permitting  such  an  act  to  be  done  by  the  corpora- 
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SUFRBMB   COUBT  OF  THB  UkITED   StATES.      1870. 
[Beported  10  IVaUaee,  566.] 

Erbob  to  the  Supreme  Judicial  Court  of  Massachusetts ;  the  case 
being  this:  — 

A  statute  of  the  State  just  named  imposes  upon  '^  each  fire,  marine, 
and  fire  and  marine  insurance  company,  incorporated  or  associated 
under  the  laws  of  any  government  or  State  other  than  one  of  the 
United  States,  a  tax  of  4  per  cent  upon  all  premiums  charged  or  re- 
ceived on  contracts  made  in  this  Commonwealth  for  insurance  of  prop- 
erty." The  same  statute  imposes  a  tax  of  but  2  per  cent  upon  such 
premiums  when  the  company  is  incorporated  under  the  laws  of  any  one 
of  the  United  States  other  than  Massachusetts ;  upon  which  premiums, 
where  the  company  is  incorporated  by  itself,  it  imposes  but  1  per  cent ; 
while  no  tax  is  imposed  by  the  laws  of  the  State  upon  the  business  of 
insurances  transacted  by  any  natural  persons  citizens  of  the  same. 

With  the  enactment  just  mentioned  on  its  statute-book,  the  State  of 
Massachusetts,  in  1868,  filed  a  bill  in  its  Supreme  Judicial  Court  against 
the  Liverpool  and  London  Life  and  Fire  Insurance  Company  (a  com- 
pany doing  a  large  business  in  that  State) ,  to  collect  a  tax  of  4  per 
cent  on  its  premiums  upon  contracts  made  in  Massachusetts  for  in- 
surance of  property,  and  to  restrain  the  company  from  doing  further 
business  till  the  tax  was  paid.  The  company  set  up  that  it  was  not 
^^  incorporated  "  at  all,  but  was  an  association,  under  the  laws  of  Great 
Britain,  of  natural  persons,  some  of  whom  were  citizens  and  residents 
of  the  country  just  named ;  and  some  citizens  and  residents  of  the 
State  of  New  York ;  formed  for  the  purpose  of  conducting  the  busi- 
ness of  insurance  under  certain  deeds  of  settlement,  and  having  the 
legal  character  of  a  partnership;   that  accordingly  it  could  not  be 

tion  within  its  territories,  can  confer  the  power  to  do  it.  St.  Louis  V.  &  T.  H.  R.  R. 
V.  T.  H.  &  I.  R.  R.,  145  U.  S.  898.  As  its  powers  are  created,  so  the  continnance  of 
them  is  dependent  on  the  will  of  the  State  of  charter  (subject  to  possible  constitutional 
limitations).  If  the  powers  of  a  corporatiou  are  altered  hi  that  State,  the  effect  of 
the  alteration  is  felt  wherever  the  corporation  acts.  Canadian  So.  R.  R.  v.  Gebhanl, 
109  U.  S.  527  ;  Relfe  t^.  Rundle,  108  U.  S.  222.  Therefore  the  existence  of  a  corpora- 
tion is  determined  solely  by  the  law  of  the  State  of  charter :  Importing  and  Exporting 
Co.  V.  Locke,  50  Ala.  832  ;  and  if  by  that  law  the  corporation  has  come  to  en  end,  it 
ceases  to  exist  every  where :  Remington  v.  Samana  Bay  Co.,  140  Mass.  494.  In  the 
latter  case 

Holmes,  J.,  said :  "  Would  it  not  be  a  most  extraordinary  spectacle  if,  when  a  de 
foHo  goremment  .  •  .  had  made  a  decree  dissolving  a  corporation,  and  its  decree  hail 
been  accepted  as  valid  by  all  succeeding  governments  of  the  country  having  excluMive 
power  and  jurisdiction  over  the  matter,  the  courts  of  another  State  should  undertake 
to  assert  that  the  corporation  existed  under  the  laws  of  that  country,  in  spite  of  theip 
repudiation  and  denial  t  .  .  .  That  fiction  or  artificial  creation  is  wholly  within  the 
power  of  its  creator,  and  persons  who  deal  with  it  must  ho  taken  to  understand  that  it 
is  so."  —  Ed. 
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taxed  as  a  '*  company  inoorporated  nnder  the  laws  of  any  government 
or  State  other  than  one  of  the  United  States ; "  while,  in  so  far  as  the 
discriminating  tax  of  4  per  cent  was  sought  to  be  laid  against  it  as  a 
company  associated  simply  and  not  incorporated,  it  violated,  in  regard 
to  the  members  of  the  company  who  were  subjects  of  Great  Britain,  a 
provision  in  the  treaty  of  1815,  between  that  country  and  the  United 
States,  by  which  it  is  agreed  that  the  merchants  and  traders  of  each 
nation  respectively  shall  enjoy  the  most  complete  protection  and  se- 
curity for  their  commerce;  and  —  in  r^ard  to  the  citizens  of  New 
York,  that  provision  in  section  2,  article  4,  of  the  Federal  Consti- 
tution, which  secures  to  the  citizens  of  each  State  all  the  privileges  and 
immunities  of  citizens  in  the  several  States.^ 

MiLLBR,  J.  The  case  of  Paul  v.  Virginia,  8  Wall.  168,  decided  that 
the  business  of  insurance,  as  ordinarily  conducted,  was  not  commerce, 
and  that  a  corporation  of  one  State,  having  an  agency  by  which  it  con- 
ducted that  business  in  another  State,  was  not  engaged  in  commerce 
•between  the  States. 

It  was  also  held  in  that  case  that  a  corporation  was  not  a  citizen 
within  the  meaning  of  tliat  clause  of  the  Constitution,  which  declares 
that  the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States,  and  that  a  corporation 
created  by  a  State  could  exercise  none  of  the  functions  or  privileges 
conferred  by  its  charter  in  any  other  State  of  the  Union,  except  by  the 
comity  and  consent  of  the  latter. 

These  propositions  dispose  of  the  case  before  us,  if  plaintiff  is  a 
foreign  corporation,  and  was,  as  such,  conducting  business  in  the 
-State  of  Massachusetts,  and  we  proceed  to  inquire  into  its  cfaar 
.acter  in  this  regard. 

The  institution  now  known  as  the  Liverpool  and  London  Life  and 
Fire  Insurance  Company,  doing  an  immense  business  in  England  and 
in  this  country,  was  first  oiganized  at  Liverpool  by  what  is  there  called 
a  deed  of  settlement,  and  would  here  be  called  articles  of  association. 

It  will  be  seen  by  reference  to  the  powers  of  the  association,  as  or- 
ganized under  the  deed  of  settlement,  legalized  and  enlarged  by  the 
acts  of  Parliament,  that  it  possesses  many,  if  not  all,  the  attributes 
: generally  found  in  corporations  for  pecuniary  profit  which  are  deemed 
essential  to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by  which  it  can  make 
contracts. 

2.  It  has  a  statutory  provision  by  which  it  can  sue  and  be  sued  in 
the  name  of  one  of  its  officers  as  the  representative  of  the  whole  body, 
which  is  bound  by  the  Judgment  rendered  in  such  suit 

3.  It  has  provision  for  perpetual  succession  by  the  transfer  and 
transmission  of  the  shares  of  its  capital  stock,  whereby  new  members 
are  introduced  in  place  of  those  who  die  or  sell  out 

4.  Its  existence  as  an  entity  apart  from  the  shareholders  is  reoog- 
1  Part  of  the  statement  of  facta  and  the  aigumenta  of  oooneel  are  omitted. —  Ed. 
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nized  b}'  the  act  of  Parliament  which  enables  it  to  sue  its  shareholders 
and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights,  and  liabilities  of  corpora- 
tions, their  essential  nature  and  character,  and  their  relation  to  the 
business  transactions  of  th^  oommunit}-,  have  undergone  a  change 
in  this  oountr3'  within  the  last  half  century,  tlie  importance  of  which  can 
hardl}'  be  overestimated. 

They  have  entered  so  extensive!}'  into  the  business  of  the  country, 
the  most  important  part  of  which  is  carried  on  by  them,  as  banking 
companies,  railroad  companies,  express  companies,  telegraph  com- 
panies, insurance  companies,  etc.,  and  the  demand  for  the  use  of 
corporate  powers  in  combining  the  capital  and  the  energy  required  to 
conduct  these  lai^e  operations  is  so  imperative,  that  both  by  statute, 
^and  by  the  tendency  of  the  courts  to  meet  the  requirements  of  these 
public  necessities,  the  law  of  corporations  has  been  so  modified,  lib- 
eralized, and  enlarged,  as  to  constitute  a  branch  of  Jurisprudence  with 
a  code  of  its  own,  due  mainlj'  to  verj*  recent  times.  To  attempt,  there- 
fore, to  define  a  corporation,  or  limit  its  powers  bj*  the  rules  which  pre- 
vailed when  they  were  rarely  created  for  any  other  than  municipal 
purposes,  and  generally  by  royal  charter,  is  im|x>S8ible  in  this  country 
and  at  this  time. 

Most  of  tlie  States  of  the  Union  have  general  laws  by  which  persons 
associating  themselves  together,  as  the  shareholders  in  this  company 
have  done,  become  a  corporation. 

The  banking  business  of  the  States  of  the  Union  is  now  conducted 
chiefly  by  corporations  organized  under  a  general  law  of  Congress,  and 
it  is  believed  in  all  the  States  the  articles  of  association  of  this  company 
would,  if  adopted  with  the  usual  formalities,  constitute  it  a  corporation 
under  their  general  laws,  or  it  would  become  so  by  such  legislative 
ratification  as  is  given  by  the  acts  of  Parliament  we  have  mentioned. 

To  this  view  it  is  objected  that  the  association  is  nothing  but  a  part- 
nership, because  its  members  are  liable  individually  for  the  debts  of  the 
company.  But  however  the  law  on  this  subject  may  be  held  in  Eng- 
land, it  is  quite  certain  that  the  principle  of  personal  liability  of  the 
shareholders  attaches  to  a  very  large  proportion  of  the  corporations  of 
this  country,  and  it  is  a  principle  which  has  warm  advocates  for  its 
universal  application  when  the  organization  is  for  pecuniar}'  gain. 

So  also  it  is  said  that  the  fact  that  there  is  no  provision  either  in  the 
deed  of  settlement  or  the  act  of  Parliament  for  the  company  suing  or 
being  sued  in  its  artificial  name  forbids  the  corporate  idea.  But  we  see 
no  real  distinction  in  this  respect  between  an  act  of  Parliament,  which 
authorized  suits  in  the  name  of  the  Liverpool  and  London  Fire  and  Life 
Insurance  Compan}*,  and  that  which  authorized  suit  against  that  oom« 
pany  in  the  name  of  its  principal  officer.  If  it  can  contract  in  the  arti- 
ficial name  and  sue  and  be  sued  in  the  name  of  its  officers  on  those 
contracts,  it  is  in  efl'ect  the  same,  for  process  would  have  to  be  served 
on  9ome  such  officer  even  if  the  suit  were  in  the  artificial  name. 
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It  is  also  urged  that  the  several  acts  of  Parliament  we  hare  men- 
tinned  expressly  declare  that  they  shall  not  be  held  to  constitute  the 
body  a  corporation. 

Bot  whatever  may  be  the  effect  of  such  a  declaration  in  the  courts  of 
that  country,  it  cannot  alter  the  essential  nature  of  a  corporation  or 
prevent  the  courts  of  another  jurisdiction  from  inquiring  into  its  true 
character,  whenever  that  may  come  in  issue.  It  appears  to  have  been 
the  policy  of  the  English  law  to  attach  certain  consequences  to  incor- 
porated bodies,  which  rendered  it  desirable  that  such  associations  as 
these  should  not  become  technically  corporations.  Among  these,  it 
would  seem  fVom  the  provisions  of  these  acts,  is  the  exemption  from 
individual  liability  of  the  shareholder  for  the  contracts  of  the  corpora- 
tion. Such  local  policy  can  have  no  place  here  in  determining  whether 
an  association,  whose  powers  are  ascertained  and  its  privileges  conferred 
by  law,  is  an  incorporated  body. 

The  question  before  us  is  whether  an  association,  such  as  the  one  we 
are  considering,  in  attempting  to  carry  on  its  business  in  a  manner 
which  requires  corporate  powers  under  legislative  sanction,  can  claim, 
in  a  Jurisdiction  foreign  to  the  one  which  gave  those  powers,  that  it  is 
only  a  partnership  of  individuals. 

We  have  no  hesitation  in  holding  that,  as  the  law  of  corporations  is 
understood  in  this  country,  the  association  is  a  corporation,  and  that 
the  law  of  Massachusetts,  which  only  permits  it  to  exercise  its  cor- 
porate function  in  that  State  on  the  condition  of  payment  of  a  specific 
tax,  is  no  violation  of  the  Federal  Constitution  or  of  any  treat}'  pro- 
tected by  said  Constitution. 

Mr.  Justice  Bradley.  Whilst  I  agree  in  the  result  which  the  court 
has  reached,  I  differ  from  it  on  the  question  whether  the  company  is  a 
corporation.  I  think  it  is  one  of  those  special  partnerships  which  are 
called  joint-stock  companies,  well  known  in  England  for  nearly  a  cen- 
tury, and  cannot  maintain  an  action  or  be  sued  as  a  corporation  in  this 
countr}*  without  legislative  aid.  But  as  it  is  a  company  associated 
under  the  laws  of  a  foreign  country,  it  comes  within  the  scope  of  the 
Massachusetts  statute,  and  cannot  claim  exemption  from  its  operation 
for  the  causes  alleged  in  that  behalf.  It  could  not  have  been  the  intent 
of  the  treaty  of  1815  to  prevent  the  States  fh>m  imposing  taxes  or 
license  laws  upon  either  British  corporations  or  joint-stock  companies 
desiring  to  establish  banking  or  insurance  business  therein.  And  cer- 
tainly these  companies  cannot  be  exempted  fh>m  such  laws  on  the 
ground  that  citizens  of  other  States  have  chosen  to  take  some  of 
their  shares. 

Judgment  affirmed^ 

1  Aoc  Q«neral  S.  N.  Co.  v.  GoiUou,  11  M.  k  W.  877.  —  Ed. 
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WATERS  V.   BARTON. 

SuFRBMB  Court  of  Tvnkessbb.    1800. 

[SqHfrted  1  CMwell,  4M).] 

McKiNKET,  J.  The  complainant,  Elizabeth,  is  the  only  child  of 
David  A.  Barton,  who  died  in  Texas,  in  December,  1844,  leaving 
the  complainant,  his  only  distribatee,  then  an  infant  of  about  eleven 
months  old. 

This  bill  was  filed  originally,  in  the  name  of  her  next  friend,  to  re- 
cover two  slaves,  named  Henry  and  Mack,  claimed  to  have  been  the 
property  of  said  D.  A.  Barton,  who  died  intestate. 

The  allegations  and  proof,  in  regard  to  the  ownerahip  of  said  slaves, 
by  David  A.  Barton,  is  contradictory.  For  the  complainants,  it  is 
alleged  that  Joshua  Barton,  the  father  of  David  A.,  made  a  parol  gift 
of  the  slaves  to  him.  The  defendants  deny  the  gift,  and  allege  that 
the  slaves  were  merely  loaned  by  the  father  to  his  son,  for  the  period  of 
two  years,  at  the  expiration  of  which  time  the}'  were  to  be  returned. 

The  proof  shows,  that  in  September,  1842,  the  intestate,  David  A., 
whose  residence  was  in  Texas,  was  on  a  visit  to  his  father's  family,  who 
resided  in  Cannon  County,  Tennessee,  and  that,  about  to  return  home, 
Joshua  Barton,  his  father,  placed  said  two  slaves  in  his  possession, 
to  take  with  him  to  Texas ;  that  he  did  take  them  with  him  to  his 
home,  in  Texas,  where  he  arrived  about  the  15th  of  October,  1842; 
and  that  he  retained  possession  of  the  slaves,  and  claimed  them  as  his 
own  propert}',  from  that  date  until  his  death,  which  happened  on  the 
20th  December,  1844,  being  a  period  of  more  than  two  j'ears ;  and 
that  after  his  death,  they  came  into  the  possession  of  the  adminis- 
trator of  his  estate,  who  delivered  them  into  the  custody  of  the  guar- 
dian of  the  complainant,  with  whom  they  remained  until  November, 
1845,  when  by  the  procurement  of  Joshua  Barton,  they  were  enticed 
away  and  brought  to  Tennessee,  and  taken  possession  of  by  Joshua 
Barton,  who  claimed  them  as  his  property;  and  who,  shortly  after- 
wards, delivered  the  slave,  Mack,  into  the  possession  of  his  son-in-law, 
the  defendant,  Ramsey,  who  still  has  him  in  his  possession ;  and  at  a 
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later  [>eriod,  he  disposed  of  Henr}',  to  his  son,  the  defendant,  William, 
who  still  retains  him. 

Joshua  Barton  died  in  the  spring  of  1858 ;  the  defendant,  William, 
is  the  personal  representative  of  his  estate,  and  the  other  defendants 
are  the  legatees  and  devisees  under  his  will. 

We  do  not  deem  it  necessary  to  comment  upon  the  conflicting  testi- 
mony, in  detail,  with  the  view  of  sustaining  our  conclusion  as  to  its 
effect.  Suffice  it  to  sa}',  tiiat  upon  a  review  of  all  the  evidence,  and  more 
especially  the  declarations  of  Joshua  Barton,  as  proved  by  Stokes  and 
Farmer,  at  the  time  the  slaves  were  brought  back  from  Texas,  in  Novem- 
ber, 1845,  the  preponderance  of  the  proof,  in  our  opinion,  is,  that  the 
transaction  was  a  gift,  and  not  a  loan,  of  the  slaves,  by  Joshua  Bai*ton, 
to  his  son,  David  A. 

This  bnngs  us  to  the  question  of  law,  arising  upon  the  facts  stated ; 
namely :  Whether  or  not,  under  the  Statute  of  Limitations  of  Texas^ 
David  A.  Barton  acquired  such  a  title  to  the  slaves  as  will  entitle  the 
complainants,  suing  in  his  right,  to  recover  them  in  the  courts  of  this 
Stote. 

By  the  Statute  of  Texas,  suit  must  be  commenced,  in  a  case  like  this 
present,  ^^  within  two  years,  next  after  the  cause  of  such  action,  or  suit, 
and  not  after."  See  Hartley's  Dig.,  Art  2377;  and  this  statute  ''  ap- 
plies no  less  to  foreign  than  to  domestic  claims."    lb.,  Art.  2898. 

In  the  construction  of  this  statute,  it  has  been  declared  by  the  Su- 
preme Court  of  that  State,  that  its  effect  is,  not  only  to  bar  the  rights 
of  action  of  the  former  owner,  but  also  to  extinguish  his  right ;  and  to 
vest  the  right  of  property  absolutel}*  in  the  adverse  possession,  so  that 
if,  after  the  bar  had  been  completed,  the  former  owner  should  regain 
the  possession,  the  possessor  might  maintain  an  action  against  him  for 
the  recovery  of  the  property.     See  9  Tex.  Rep.  123. 

For  the  defendants,  it  is  insisted,  that,  inasmuch  as  by  the  statute  of 
this  State,  where  the  suit  is  brought,  an  adverse  possession  of  three 
3'ears  is  required  to  give  title,  under  a  void  parol  gift  of  slaves,  our  own 
law,  and  not  that  of  Texas,  must  govern  tlie  decision  of  the  case. 

The  counsel  on  both  sides  refer  to  Storj-'s  Conflict  of  Laws,  §  582 ; 
but  they  differ  in  their  understanding  of  the  import  of  that  authority. 

The  counsel  for  the  defendants  admit  that  if  both  parties  had  been 
resident  within  the  Jurisdiction  of  Texas,  during  the  whole  period  pre- 
scribed by  the  law  of  that  State,  to  complete  the  bar,  the  title  thus 
acquired  by  the  possessor  might  be  set  up  by  the  complainants,  in  our 
courts,  in  the  present  case,  and  a  recovery  of  the  slaves  be  effected  by 
force  thereof. 

But,  forasmuch  as  Joshua  Barton  was  a  resident  of  Tennessee,  and  not 
snbject  to  the  Jurisdiction  or  laws  of  Texas,  during  the  period  the  slaves 
were  in  adverse  possession  of  David  A.  Barton,  in  that  State,  it  is  de- 
nied that  any  such  effect  can  be  predicated  of  the  statute  of  that  State. 
Mr.  Story  put  this  case :  Suppose  personal  property  is  adversely  held 
in  a  State,  for  a  period  beyond  that  prescribed  by  the  laws  of  that 

VOL.IIL  — 9 


82  WATERS  V.  BARTON.  [CHAP.   XII. 

State ;  and  after  that  period  has  elapsed,  the  possessor  should  remove 
into  another  State,  which  has  a  longer  period  of  prescription^  or  is  with- 
out any  prescription,  could  the  original  owner  assert  a  title  there  against 
the  possessor,  whose  title,  bj  the  local  law,  and  the  lapse  of  time,  had 
become  final  and  conclusive  before  the  removal?  It  has  certainly  been 
thought,  says  the  author,  that,  in  such  a  case,  the  title  of  the  possessor 
cannot  be  impugned.     See  section  582  and  cases  referred  to  in  note  2. 

The  case  supposed  above,  as  we  understand  the  author,  is,  in  prin- 
ciple,  precisely  the  present  case.  Every  sovereignty  possesses  the 
undoubted  power  to  regulate  the  rights  of  property  situate  within 
its  own  jurisdiction. 

It  may  limit  all  rights  of  action  to  certain  prescribed  periods,  and 
may  oi*dain  that,  after  the  expiration  of  the  periods  thus  prescribed, 
not  only  the  right  of  actioui  but  the  claim  or  title  likewise,  shall  be 
extinguished. 

And  if  a  positive  title  to  property  be  then  acquired  and  perfected  by 
the  local  law  of  the  place,  where  situate  at  the  time,  upon  what  sound 
principle  can  it  be  maintained  that  such  title  can  be  effected  or  defeated 
by  the  removal  of  the  property  to  another  country,  by  the  possessor,  or 
by  its  removal  by  another,  without  his  consent? 

In  such  a  case,  cau  it  be  material  whether  or  not  the  former  owner 
was  resident  within  the  jurisdiction,  by  whose  local  law  the  possessor 
had  become  vested  with  an  absolute  title  to  the  property?  If  it  be  said 
that  the  former  owner,  by  residing  within  the  jurisdiction,  during  the 
period  prescribed,  voluntaril}^  subjected  himself  to  the  operation  of  the 
local  laws  of  the  place,  and  therefore  cannot  complain  that  his  right  is 
taken  away  by  those  laws,  as  the  result  of  his  own  laches,  may  it  not  be 
said  with  quite  as  much  reason,  and  force  of  argument,  that,  b}'  know- 
ingly suffering  his  property  to  be  taken,  and  to  remain  within  the 
jurisdiction,  during  the  period  prescribed  by  the  local  law,  he  thereby 
voluntarily  subjected  his  property  and  rights  to  the  operation  of  such 
local  laws? 

In  the  latter  case,  as  much  as  in  the  former,  the  loss  of  his  right  is 
the  result  of  his  own  laches. 

Our  conclusion,  therefore,  is,  that  under  the  law  of  Texas,  the  titie 
of  Joshua  Barton  —  though  not  a  resident  of  that  State  —  was  extin- 
guished, and  the  title  perfected  in  David  A.  Barton  ;  and  that  the  title 
thus  acquired  may  be  set  up  by  the  complainants,  in  the  courts  of  this 
State,  against  those  claiming  the  slaves,  by  the  subsequent  disposition 
of  them  made  by  Joshua  Barton. 

Decree  affirmed.^ 

1  Ace.  Shelby  v.  Gay,  11  Wheat.  861 ;  Rabnn  v,  Raban,  15  La.  Ann.  471 ;  Sesdona 
V.  Little,  9  N.  H.  271 ;  Sleeper  v.  Pa.  B.  B.,  100  Pa.  269.  —  £d. 
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SUPBBMB  COUBT  OF   ERRORS,  CONNECTICUT.      1877. 
^  [Reported  45  OmMctiaU,  126.] 

Park,  C.  J.  The  defendant  was  appointed^  a  receiver  of  the  in- 
solvent Watson  Manufacturing  Company  by  the  court  in  the  State  of 
New  Jersey  where  the  company  was  incorporated  and  its  assets  were 
located.  The  defendant  under  his  appointment  took  possession  of  the 
property  and  assets  of  the  company,  and  as  receiver  purchased  the 
iron  in  question  in  this  case,  and  had  it  prepared  for  the  construction 
of  a  bridge  between  the  towns  of  New  Haven  and  Orange  in  this  State. 
The  iron  was  thus  prepared  in  the  State  of  New  Jersey,  whence  he 
had  it  shipped  to  New  Haven  to  his  address  as  receiver.  The  Watson 
Manufacturing  Company  had  previously  made  a  contract  with  the 
towns  of  New  Haven  and  Orange  for  the  construction  of  the  bridge, 
and  what  the  defendant  did  was  done  to  carry  out  and  complete  the 
contract,  for  the  benefit  of  the  creditors  of  the  company. 

Thus  it  appears  that  the  property  was  in  the  possession  of  the 
defendant  as  receiver  when  it  came  into  this  State.  He  was  invested 
with  it,  and  was  legitimately  performing  the  duties  of  his  appointment 
in  completing  the  contract  by  its  use  when  it  was  attached  by  the 
plaintiff.  In  these  circumstances  comity  among  the  States  requires 
that  the  case  should  be  regarded  by  our  courts  precisely  as  it  would 
have  been  by  the  courts  of  New  Jersey  if  the  controversy  had  arisen 
t^ere.  In  the  case  of  Wales  v,  Alden,  22  Pick.  245,  an  inhabitant  of 
Boston  lieing  in  New  York,  an  assignment  of  goods  and  choses  in 
action  was  made  to  him  in  trust  for  the  benefit  of  the  creditors  of  the 
assignors,  who  were  inhabitants  of  New  York.  The  trustee  took 
possession  of  the  property  in  New  York,  but  did  not  move  it  out  of 
the  State.  On  his  return  to  Boston  he  was  served  with  process  of 
garnishment  by  a  creditor  of  the  assignors  living  in  Massachusetts. 
The  claim  of  the  creditor  was  based  upon  the  assignment  in  New 
York.  He  insisted  that  by  the  maxim  of  law  personal  proi>erty  fol- 
lows the  person,  and  that  consequently  the  property  assigned  was 
with  the  trustee  in  Massachusetts ;  and  that  inasmuch  as  the  assign- 
ment was  made  under  the  Uws  of  New  York,  which  had  no  efliect  in 
Massachusetts,  he  had  obtained  the  prior  right  by  his  attachment. 
The  court,  in  commenting  upon  this  claim  of  the  creditor,  said :  '^  The 
trustee  took  the  goods  for  a  lawful  purpose,  and  by  a  title  indefeasible 
where  the  transaction  took  place,  and  under  the  laws  of  New  York,  to 
which  he  was  amenable.  He  was  bound,  as  well  in  conscience  as  by 
law,  to  execute  the  trust  according  to  the  terms  of  the  conveyance 
under  which  he  took  the  property.  His  coming  into  this  common- 
wealth ought  not  to  defeat  such  a  conveyance,  and  discharge  hitn  from 
his  legal  and  conscientious  obligations,  even  though  it  should  be  held 
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that,  if  Bach  an  assignment  had  been  made  here,  it  oould  not  hold 
against  attaching  creditors."  In  the  case  of  Clark  v.  The  Connecticut 
Peat  Company,  35  Conn.  803,  a  debt  was  attached  in  this  State  which 
was  owed  to  creditors  in  Massachusetts,  but  which  had  previously  been 
assigned  in  that  State  to  a  party  residing  there,  and  it  was  held  that 
the  assignment,  being  good  by  the  law  of  Massachusetts,  was  good 
against  the  attaching  creditor.  Judge  Hinman,  in  giving  the  opinion 
of  the  court,  said:  ^^  If  bj^  the  law  of  Massachusetts  the  plaintiff 
acquired  a  valid  title  as  assignee  of  this  debt  by  the  assignment  before 
the  attachment  here,  how  can  that  attachment  in  anj'  way  affect  tliat 
title?  When  a  legal  title  is  once  vested  b}'  a  sale  valid  in  the  place 
where  made,  its  validity  should  be  recognized  everywhere."  See  also 
Mead  v.  Dayton,  28  Conn.  33,  and  Koster  v.  Merritt,  32  Conn.  246. 

But  it  is  said  that  in  the  case  at  bar  the  receiver  was  ap[X)inted  by 
the  court  in  New  Jersey,  in  conformity  with  the  local  law  of  the  State, 
which  had  no  authority  beyond  the  limits  of  the  State,  and  that  con- 
sequently when  the  propeii;y  came  here  it  came  free  from  all  the 
right  and  title  which  the  receiver  had  to  it  while  it  remained  in  the 
State  of  New  Jersey.  There  would  be  force  in  this  claim  if  the  prop- 
erty was  here  when  the  receiver  was  appointed  in  New  Jerse}*, 
and  the  receiver  had  never  taken  possession  of  it  previous  to  the 
attachment  by  the  plaintiff.  In  that  case  the  local  law  of  New  Jersey 
could  not  vest  property  in  the  receiver  which  was  located  here. 
Upton  V.  Hubbard,  28  Conn.  274;  Paine  v.  Lester,  44  Conn.  196; 
Taylor  v.  Columbian  Ins.  Co.,  14  Allen,  358;  Willitts  v.  Waite,  25 
New  York,  577.  And  many  other  cases  might  be  cited  to  the  same 
effect.  But  when  property  has  ojice  vested  in  a  trustee,  assignee,  or 
receiver,  by  the  law  of  the  State  where  the  property  is  situated,  it 
makes  no  difference  whether  it  is  done  under  the  local  law  of  the  State 
or  under  the  common  law.  The  law  of  another  State  will  not  divest 
the  trustee,  assignee,  or  receiver  of  his  right  to  the  property,  should  he 
take  it  into  such  State  in  the  performance  of  his  dut3\  The  courts 
of  such  State  will  inquire  whether  he  has  such  right  to  the  property 
when  it  comes  into  the  State  as  between  himself  and  their  own  citizens, 
but  when  the  fact  that  he  has  such  right  is  ascertained  they  will  not 
regard  it  as  important  by  what  mode  the  right  was  acquired.  In 
the  case  of  Crapo  t;.  Kelly,  16  Wall.  610,  where  personal  property 
located  in  Massachusetts  was  transferred  to  an  assignee  by  proceed- 
ings in  insolvency  under  the  local  laws  of  that  State,  and  the  property 
afterwards  being  in  New  York  was  attached  by  a  creditor  of  the 
insolvent  residing  there,  it  was  held  that  the  assignee  had  the  prior 
right  to  the  property.  The  case  had  been  previouslj'  decided  hy  the 
Court  of  Appeals  in  the  State  of  New  York.  45  New  York,  86. 
Although  the  court  came  to  a  different  result  from  the  decision  in 
Wallace,  still  the  two  courts  harmonized,  so  far  as  the  law  under 
consideration  is  concerned.  The  only  difference  between  that  case 
and  the  one  at  bar  consists  in  the  fact  that  an  assignee  was  appointed 
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ID  that  case  and  a  receiver  in  this.  The  case  cited  from  the  22  Picker- 
ing scarcely*  differs  from  the  present  in  an}*  other  respect.  The  court 
would  not  allow  the  fiction  of  law,  everywhere  established,  and  in  no 
State  more  than  in  Massachusetts,  that  personal  property  follows  the 
person,  to  give  a  preference  to  the  attaching  creditor.  But  the  object 
to  be  accomplished  b}*  the  appointment  of  an  assignee  in  those  cases, 
and  a  receiver  in  this,  was  the  same.  £ach  was  appointed  to  settle 
the  estate  and  divide  the  property  among  the  creditors  of  the  insolvent. 
Calling  the  administrator  of  the  estate  in  such  cases  hy  different  names 
does  not  alter  his  character  or  the.  nature  of  his  duties.  A  receiver, 
appointed  under  the  statute  of  New  York,  directing  proceeding  against 
insolvent  corporations,  is  a  standing  assignee,  vested  with  nearly  all 
the  powers  and  authority  of  the  assignee  of  an  insolvent  debtor* 
4  Paige,  224.  One  of  the  modes  in  the  State  of  New  Jersey  to  settle 
the  insolvent  estate  of  a  corporation,  under  their  statute,  is  b}*  the 
appointment  of  a  receiver.  And  whether  the  title  to  the  property  in 
such  case  passes  to  the  receiver  or  renoiains  technically  with  the  corpo* 
ration,  is  a  matter  of  no  importance,  so  long  as  the  property  is  taken 
fix>m  the  corporation,  and  placed  in  the  hands  of  the  receiver,  with 
full  power,  under  the  direction  of  the  court,  to  settle  the  estate  of  the 
corporation.  The  plaintiff  refers  us  to  High  on  Receivers,  and  insists 
that  a  receiver  has  only  the  custody  of  the  property  committed  to  his 
keeping.  But  the  author,  in  the  references  cited,  is  merely  treating 
of  receivers  appointed  pendente  lite^  under  the  ordinary  powers  of  a 
court  of  chancer}'.  Such  references  throw  no  light  upon  the  pending 
question. 

The  statute  of  New  Jersey  under  which  this  receiver  was  appointed 
authorizes  proceedings  against  insolvent  corporations,  like  the  Watson 
Manufacturing  C!ompany,  to  settle  their  estates  by  dividing  their  prop- 
erty among  their  creditors  in  a  similar  manner  to  other  insolvent 
statutes  in  other  States  where  trustees  are  appointed.  Obviously,  in 
the  State  of  New  Jersey  the  property  in  question  could  not  have  been 
taken  from  the  receiver  by  a  creditor  of  the  corporation ;  and  we  think 
it  should  not  be  done  here.  We  think  the  case  should  be  treated  here 
precisely  as  it  would  have  been  by  the  courts  of  New  Jersey  if  the 
controversy  had  arisen  there. 

The  only  remaining  question  to  be  considered  is,  whether  the  defend- 
ants have  made  full  defence  in  the  pending  case.  We  think  the  cases 
of  Clark  v.  Gaylord,  24  Conn.  484,  Fitch  v.  Chapman,  28  Conn.  257, 
and  Daj'ton  v.  Merritt,  83  Conn.  184,  are  decisive  of  this  question 
in  favor  of  the  defendants,  and  fhrther  comment  in  regard  to  it  is 
unneoessar}'. 

We  advise  judgment  in  favor  of  the  defendants. 

In  this  opinion  the  other  Judges  concurred.^ 

^  Aee,  Ghicaffo  M.  4  S.  P.  Ry.  v.  Packet  Co.,  108  IlL  317 ;  Cagill  p.  Wooldridge, 
8  Baxt  680.  —  Ed. 
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EDGERLY  v.  BUSH. 

Ck>URT  OF  Appeals,  New  Tore.    1880. 

[RgporUd  81  New  York,  199.] 

This  action  was  brought  for  the  alleged  convereion  of  a  span  of 
horses. 
The  facts,  as  found  b}*  the  referee,  are  as  follows :  — 
One  Stephen  Baker  was  born  in  Lower  Canada  and  i-esided  there  till 
1873.  In  tliat  3*ear  he  went  to  Moriah,  in  New  York,  engaged  there  in 
business  and  resided  there.  While  a  resident  of  Moriah  he  executed 
ito  the  plaintiff,  a  resident  also  of  Moriah,  on  the  9th  day  of  March, 
1875,  a  chattel  mortgage  on  propertj'  including  the  span  of  horses  in 
•question.  This  mortgage  was  duly  filed  March  10,  1875.  The  sum 
was  payable  in  monthly  instalments,  the  first  payment  to  be  made 
June  1,  1875.  The  mortgage  contained  a  clause  that  in  case  of  non- 
payment, or  in  case  the  mortgagor  or  Kuy  other  person  should  remove, 
secrete,  or  dispose  of  the  propertj',  or  if  the  mortgagee  deemed  it  neces- 
sary, he  might  take  possession,  otherwise  the  property  was  to  remain  in 
the  mortgagor's  possession  until  the  time  for  the  first  payment.  No 
•part  of  the  sum  secured  has  ever  been  paid.  On  the  10th  of  May,  1875, 
Baker  returned  to  Lower  Canada,  taking  the  property  with  him,  and  there 
he  has  resided  ever  since.  In  November,  1875,  at  St.  Jean  Chrysos- 
tom,  in  Lower  Canada,  one  Francis  De  Lisle,  of  that  place,  a  regular 
ttrader,  dealing  in  horses,  sold  the  horses  in  question  to  one  Bromley,  a 
resident  of  Plattsburgh,  in  this  State.  Bromley  made  the  purchase  in 
good  faith  and  in  ignorance  of  the  plaintiff's  claim.  The  horses  were  in 
De  Lisle's  possession  at  the  time  and  were  at  once  delivered  to  Bromley 
and  immediately  brought  by  him  to  Plattsburgh.  It  does  not  appear 
how  the  horses  came  into  the  possession  of  De  Lisle.  On  the  10th  of 
December,  1875,  Bromley  learned  that  the  plaintiff  claimed  to  have  a 
mortgage  on  the  horses.  To  prevent  their  seizure,  by  the  plaintiff,  he 
immediately  removed  them  to  Canada  for  the  purpose  of  trading  back 
with  De  Lisle.  On  the  18th  of  December,  1875,  in  Canada,  Bromley 
sold  the  horses  to  the  defendant  At  that  time  the  defendant  was  a 
resident  of  this  State.  The  horses  in  question  remained  in  Canada, 
and  since  then  they  had  not  been  brought  into  this  State  up  to  the  time 
when  this  action  was  commenced.  The  defendant  was  informed  by 
Bromley  that  he  had  run  the  horses  into  Canada  to  avoid  a  claim  or 
seizure  under  a  mortgage.  Plaintiff  made  a  demand  for  the  horses  but 
defendant  refused  to  deliver.  Plaintiff  did  not  reimburse,  or  offer  to 
reimburse  to  defendant,  the  amount  paid  by  him  or  hy  Bromley  for  the 
horses.  Under  the  laws  of  Lower  Canada,  if  an  article  of  pereonal 
property,  lost  or  stolen,  be  sold  in  a  fair  or  market,  or  at  a  public  sale, 
or  purchased  fh>m  a  trader  dealing  in  similar  articles,  the  owner  can- 
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not  reclaim  it  without  reimbursing  to  the  purchaser  the  pride  paid 
bj  him.^ 

FoLGER,  C.  J.  This  is  an  action  for  the  conversion  of  chattels.  It 
is  clear  that  if  the  plaintiff  had  the  title  to  them,  or  the  right  to  take 
immediate  possession  of  them,  the  defendant  exerted  such  dominion 
over  them  as  was  in  law  a  conversion  of  them.  It  is  also  clear  that 
the  plaintiff  had  the  title  to  the  property  bj  the  laws  of  this  State,  and 
the  right  to  the  immediate  possession  of  it. 

The  defendant  must  make  his  defence,  if  he  may  at  all,  upon  a  title 
got  by  Bromley  fh>m  De  Lisle,  to  which  he  has  succeeded.  De  Lisle 
was  a  resident  of  Canada,  aqd  a  trader  dealing  in  articles  like  the  prop- 
erty in  contest,  and  had  actual  possession  of  this  property  there  as  the 
proprietor  of  it  Bromley  bought  it  of  him  in  good  faith,  gave  value  for 
it,  and  had  not  actual  notice  of  the  plaintiff's  right  to  it.  The  plaintiff 
has  never  reimbursed  to  Bromley  or  to  the  defendant  the  price  paid  for 
it  by  Bromley,  nor  has  he  offered  so  to  do. 

We  think  that  these  facts  make  a  title  in  Bromley  that  the  law  of 
Lower  Canada  would  uphold  in  that  jurisdiction.  We  deem  it  un- 
necessary to  go  into  the  detail  of  the  interpretation.  The  question 
remaining  is,  which  law  is  to  prevail  in  determining  this  contest  — 
that  of  Lower  Canada,  or  that  of  this  State? 

We  take  note  that  the  plaintiff,  and  Baker  from  whom  the  plaintiff 
got  title,  were  residents  of  this  State  when  the  transfer  was  made  be- 
tween them ;  that  it  was  a  transfer  of  property'  which  was  then  here, 
whence  it  was  taken  without  the  consent  of  the  plaintiff;  that  the  trans- 
fer was  made  by  mutual  consent,  and  was  executed  and  valid  here ;  that 
the  consideration  for  the  transfer  existed  and  passed  here;  that  the 
plaintiff  and  defendant  were  and  are  residents  of  this  State;  and 
that  the  forum  in  which  they  stand  is  here.  Thus  the  law  of  the  dom- 
icil,  and  the  law  of  the  then  situs  of  the  property,  and  the  law  of  the 
forum  in  which  the  remedy  is  sought,  all  concur  to  sustain  the  right  of 
the  plaintiff.  The  law  of  the  domicil  of  the  owner  of  personal  property, 
as  a  general  rule,  determines  the  validity  of  every  transfer  made  of  it 
by  him.  By  that  law,  as  it  exists  in  this  case,  the  plaintiff  became  the 
owner  of  this  property  before  it  was  taken  beyond  its  operation.  By 
that  law,  too,  an  owner  of  property  may  not  be  divested  of  it  without 
his  consent,  or  by  due  process  of  law ;  plainly  not  by  a  dealing  with 
it  by  others  without  his  knowledge,  assent,  or  procurement.  Still, 
another  State  may  make  provision  by  statute  in  respect  to  personal 
property  actually  within  its  Jurisdiction.  Though  a  transfer  of  personal 
property,  valid  by  the  law  of  the  domicil,  is  valid  everywhere  as  a  gen- 
eral principle,  there  is  to  be  excepted  that  territory  in  which  it  is 
situated  and  where  a  different  law  has  been  set  up,  when  it  is  necessary 
for  the  purpose  of  Justice  that  the  actual  situs  of  the  thing  be  examined. 
Green  v.  Van  Bnskirk,  7  Wall.  189.  Yet  the  statutes  of  that  land 
have  no  extraterritorial  force  proprio  vigore^  though  often  permitted 

1  Aigumenta  of  counsel  are  omitted.  —  £d. 
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b}'  comity  to  operate  in  another  State  for  the  promotion  of  Justice, 
where  neither  the  State  nor  its  citizens  will  suffer  any  inconvenience 
from  the  application  of  them.  The  exercise  of  comitj'  in  admitting  or 
restraining  the  application  of  the  laws  of  another  country  must  rest  in 
sound  judicial  discretion,  dictated  by  the  circumstances  of  the  case. 
Per  Parker,  Ch.  J.,  Blanchard  v.  Russell,  tS  Mass.  6,  It  is  plain 
that  on  no  principle  applicable  to  this  case  could  the  sale  of  the  plain- 
tiflTs  property  by  another  having  no  authority  from  him,  to  his  wrong 
indeed,  be  upheld,  sare  that  it  was  authorized  by  the  statute  of  Lower 
Canada.  So  that  the  question  is  one  entirely  of  the  comity  to  be  shown 
by  the  courts  of  this  State  to  the  enactments  of  another  oountr}'.  Those 
statutes  not  only  enact  the  rule  of  marketrovert  as  it  prevails  in  general 
in  England,  but  carry  it  further,  and  make,  as  in  the  city  of  London, 
every  sale  by  a  trader  dealing  in  like  articles  as  good  as  a  sale  at  mar- 
ket-overt 

That  rule  does  not  obtain  in  this  State.  It  has  not  been  our  policy  to 
establish  it  Our  policy  has  been,  and  is,  to  protect  the  right  of  owner- 
ship, and  to  leave  the  buyer  to  take  care  that  he  gets  a  good  title.  It 
would  be  to  the  contravention  of  that  p6licy,  and  to  the  inconvenience 
of  our  citizens,  if  we  should  give  effect  to  the  statutes  of  Lower  Canada, 
to  the  divesting  of  titles  to  movables  lawfully  acquired  and  held  by  our 
general  and  statute  law,  without  the  assent  or  intervention,  and  against 
the  will  of  the  owner  by  our  law.  Notions  of  property  are  slight,  when 
a  bona  fide  purchase  of  stolen  goods  gives  a  good  title  against  the 
original  owner.  Per  Kent,  Ch.  J.,  Wheelwrights.  Depeyster,  1  Johns. 
470.  We  are  not  required  to  show  comity  to  that  extent,  especially  as 
it  is  to  our  citizens  alone  that  we  are  administering  Justice. 

There  are  Judgments  to  the  end  that  the  law  of  the  situs  of  the  mov- 
able property  will  determine  who  is  entitled  to  it,  and  the  matter  of 
.comity  is  not  taken  into  account  A  notable  one  is  Cammell  v.  Sewell, 
in  the  Exchequer  Chamber,  5  H.  &  N.  728.  But  there  the  property 
:had  not  been  in  England  until  after  the  sale  in  Norway,  and  had  never 
been  in. the  possession  of  the  English  owners.  We  doubt  whether,  in 
a  case  like  this,  where,  after  a  title  to  property  has  been  acquired  by 
the  law  of  the  domicil  of  the  vendor,  and  of  the  situs  of  the  thing, 
and  of  the  forum  in  which  the  parties  stand,  in  a  contest  between  citi- 
zens of  the  State  of  that  forum,  it  has  ever  been  adjudged  that  such 
title  has  been  divested  by  the  surreptitious  removal  of  the  thing  into 
another  State,  and  a  sale  of  it  there  under  different  laws.  There  are 
decisions  that  it  has  not,  however.  See  Taylor  v.  Boardman,  25  Yt 
581;  Martin  v.  Hill,  12  Barb.  631 ;  French  v.  Hall,  9  N.  H.  137; 
Langworthy  v.  Little,  12  Cush.  109.  It  is  sought  to  distinguish  these 
cases  from  that  in  hand ;  but  they  went  upon  a  principle  that  is  not  inap- 
plicable here.  In  them,  as  here,  a  right  to  movable  property  had  been 
acquired  in  one  State  in  a  mode  efficient  thereto  by  its  laws.  The 
property  had  been  taken  into  another  State  where  that  mode  was  not 
sufficient  by  its  law  to  create  a  right    But  the  right  acquired  by  that 
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mode  was  upheld.  In  all  the  cases  the  property  was  taken  away  from 
under  the  laws  which  gave  the  right,  and  placed  under  the  operation  of 
laws  that  denied  the  right.  We  perceive  no  difference  in  those  cases 
from  this  that  we  have,  save  that  in  those  a  creditor  was  seeking  to 
recover  his  debt  out  of  the  property,  in  invitum  the  right  thus  acquired. 
Here  there  is  a  sale  of  the  property  between  third  parties  despite  the 
right  In  those  it  was  sought  to  take  away  the  right  by  a  public  judi« 
cial  sale.  In  this  it  is  urged  that  the  right  has  been  destroyed  by  a 
private  sale.  By  the  laws  of  those  other  States  the  creditors  would 
have  succeeded.  So  here  the  third  parties  would  succeed  by  tlie  law  of 
Lower  Canada.  But  in  those  cases  the  law  of  the  State  where  the 
right  was  acquired  was  recognized,  and  force  given  to  it  in  another 
State,  and  under  different  law.    Why  should  it  not  be  in  this  case? 

Such  cases  as  Cranch  v,  McLachlin,  4  Johns.  84,  and  The  Helena, 
4  Rob.  Ad.  8,  do  not  conflict  In  them  there  were  in  the  foreign  country 
legal  proceedings  in  rem^  or  analogous  thereto,  so  that  the  question  was 
of  respect  for  the  Judicial  proceedings  of  another  country.  The  case  of 
Greenwood  v,  Cuitis,  6  Mass.  858,  recognized  the  principles  upon  which 
our  Judgment  proceeds,  but  held  that  the  facts  did  not  call  for  the  appli- 
cation of  them. 

The  order  of  the  General  Term  should  be  reversed,  and  Judgment  on 
report  of  the  referee  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Order  reversed  and  judgment  affirmed} 


DAMMERT  v.  OSBORN. 
Court  or  Appeals,  Nbw  Yobs.    1808. 
[ReparUd  140  New  Tork,  80.] 

(yBiUEN,  J.'  Jos^  Sevilla,  residing  and  domiciled  at  Lima,  in  the 
republic  of  Peru,  died  there  on  the  9th  of  December,  1886,  having 
made  and  published  his  last  will  and  testament,  bearing  date  July  2, 
1885,  by  which  he  disposed  of  a  large  estate,  consisting  mostly  of  per- 
sonal property,  a  considerable  portion  of  which,  or  the  evidences 
thereof,  was  at  the  time  of  his  death  actually  within  this  State.  The 
will  was  dul3'  proved  and  established  under  the  usual  and  proper  Judi- 
cial proceedings  in  the  courts  of  the  country  where  the  testator  was 
domiciled,  having  by  law  Jurisdiction  in  such  cases,  and  executors 
appointed  pursuant  to  its  provisions.  These  executors,  residing  in 
Peru,  together  with  the  appointed  heirs  and  residuary  legatees,  caused 
the  will  or  a  copy  thereof  to  be  recorded  in  the  office  of  the  surrogate 

1  Followed,  Wylie  v,  Spejer,  62  How.  Pr.  107.  And  lea  Todd  v.  Armour,  19  Scot 
L.B.656.— Ed. 

s  Furt  of  the  opinion  only  is  ifiven.  —  Sd. 
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of  New  York,  and  thereupon,  with  their  assent  and  upon  their  motion, 
the  plaintiffs  were  appointed  ancillary  executors  in  this  State,  and 
having  qualified  and  entered  upon  the  duties  of  the  trust,  took  into 
their  possession  the  personal  estate  here.  The  single  provision  of  the 
will  out  of  which  the  questions  arise  which  are  involved  in  this  appeal, 
is  a  charitable  bequest  for  the  education  of  poor  female  children  in  the 
cit3'  of  New  York. 

The  several  clauses  bj  means  of  which  the  testator  sought  to  accom- 
plish this  purpose  are  quite  elaborate  and  formal,  and  their  substance 
and  effect  will  be  sufficient  to  give  a  clear  view  of  the  general  purpose, 
as  well  as  the  mode  in  which  it  was  to  be  executed.  The  testator 
states  in  the  will  that  in  the  previous  year,  1884,  he  executed  a  will  by 
which  he  left  the  larger  part  of  his  fortune  to  found  an  institution  in 
New  York  under  the  name  of  ^^  The  Sevilla  Home  for  Children,"  and 
in  which  he  formulated  the  details  of  support  and  management^  but  in 
view  of  the  unfortunate  situation  of  his  relatives  and  various  persons 
dear  to  him,  he  deemed  it  necessary  to  reconcile  this  desire  with  his 
duties  to  his  family.  He  then  proceeds  to  declare  that  it  is  his  will 
that  there  be  established  in  the  city  of  New  York;  and  permanently 
maintained,  an  institution  to  he  known  as  the  ^'Sevilla  Home  for  Chil- 
dren," to  be  managed  by  his  executors  and  a  board  of  philanthropic 
managers,  and  devoted  to  the  education  of  poor  female  children. 

He  directed  that  in  all  matters  relating  to  the  institution  a  prudent 
economy  be  observed ;  that  the  buildings  be  adequate  to  the  end  to  be 
attained,  constructed  to  receive  from  fifty  to  one  hundred  children  and 
the  teachers  required,  the  land  to  be  purchased  and  buildings  erected 
at  moderate  prices.  The  managers  were  empowered  to  make  rules  for 
the  government  'of  the  institution  in  the  best  manner,  not  forgetting 
the  following  conditions:  (1)  Only  very  poor  children,  from  five  to 
ten  years  of  age,  fit  for  apprenticeship  and  free  from  ailments,  were  to 
be  admitted,  to  remain  in  the  home  until  they  attained  the  age  of  six- 
teen. (2)  The  food  and  clothing  to  be  economical  and  suitable,  and 
the  latter  to  be  of  uniform  pattern  and  color  for  all.  (3)  The  instruc- 
tion to  be  primary  and  upon  the  basis  of  a  moral  education  with  direc- 
tions as  to  the  practical  branches  to  be  taught  (4)  Day  scholars  to  be 
admitted  providing  tbey  did  not  occasion  expense,  to  be  kept  apart 
from  the  boarders  in  order  to  preserve  the  moral  tone.  He  then  gives 
directions  for  investing  any  money  earned  by  the  children,  whenever 
that  was  possible,  one-half  to  be  paid  to  them  at  sixteen,  and  the  other 
half  devoted  to  the  support  of  the  school.  The  number  of  children  to 
be  always  subordinate  to  the  resources,  preference  to  be  given  to  na- 
tives of  Peru,  upon  the  recommendation  of  Peruvian  consuls  at  New 
York  or  the  place  where  application  was  made.  The  fitness  of  the 
children  being  proved,  the  managers  could  not,  within  the  limit  as  to 
numbers,  refuse  them  admission  for  any  motive  whatever.  The  board 
of  philanthropic  managers  to  be  composed  of  seven  prominent  citizens 
of  the  city  of  New  York,  to  be  selected  by  the  surrogate  from  a  list 
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which  the  testator  named.  For  the  purpose  of  founding  and  endowing 
the  institution,  five  hundred  thousand  dollars  was  bequeathed  in  the 
securities,  constituting  his  estate,  at  par,  to  be  delivered  to  the  board 
by  the  executors.  The  board  was  directed  to  postpone  the  purchase  of 
land  and  construction  of  buildings  for  two  years  after  delivery  of  the 
securities,  in  order  that  the  school  should  be  founded  with  the  accumu- 
lated interest  in  that  period,  without  reducing  the  principal  sum  for 
that  purpose.  The  executors  and  appointed  heirs  were  directed  to 
transmit  to  the  municipality  of  New  York,  a  copy  of  the  clauses  of  the 
will  relating  to  the  institution,  and  the  testator  requested  the  municipal 
authorities  to  watch  over  and  care  for  the  fulfilment  and  performance 
of  the  will  in  this  regard.  The  trustees  were  appointed  in  conformity 
with  the  terms  of  the  will  and  accepted  the  trust  and  have  been  made 
defendants  in  this  action.  The  plaintiffs,  as  ancillary  executors,  have 
possession  of  the  securities  devoted  by  the  will  to  the  founding  of  the 
home  and  hold  the  fund  bequeathed,  subject  to  the  order  and  direction 
of  the  court  The  trustees,  or  philanthropic  managers,  as  they  are 
designated  by  the  will,  applied  to  the  legislature  of  this  State  for  incor- 
poration, and  upon  this  application  chapter  17  of  the  Laws  of  1889 
was  enacted,  by  which  they  and  such  other  persons  as  they  might 
associate  with  themselves,  in  accordance  with  the  provisions  of  the 
will,  were  created  with  a  body  corporate  and  politic  under  the  name 
and  title  of  the  ^*-  Sevilla  Home  for  Children."  The  incorporators 
were  by  name  declared  to  be  the  permanent  trustees  of  the  corporation 
in  accordance  with  the  will  of  the  testator,  and  in  case  of  a  vacancy  by 
death,  resignation,  or  otherwise,  the  survivors  were  empowered  to  fill  it 
in  accordance  with  the  directions  of  the  will,  as  near  as  mi^  be,  so 
that  the  number  should  be  kept  at  seven.  The  trustees  were  given 
full  power  to  control  and  manage  the  corporation,  and  for  that  purpose 
to  make  by-laws  and  appoint  such  agents  and  oflScers  as  might  be 
deemed  necessary,  and  to  fix  their  tenure  of  ofiice  as  well  as  their  own. 
The  corporation  was  declared  to  possess  all  the  powers  and,  except  as 
otherwise  provided  by  the  act,  to  be  subject  to  the  provisions  of  the 
Revised  Statutes.  It  was  expressly  empowered  and  directed  to  accept 
and  receive  the  gift  bequeathed  by  the  will,  upon  the  terms  and  condi- 
tions there  expressed,  and  power  was  conferred  upon  it  to  enter  into 
any  obligation  in  order  to  secure  compliance  with  such  terms  and  con- 
ditions. In  addition  to  the  powers  conferred  by  law  upon  corpora- 
tions, it  was  declared  that  this  corporation  should  have  power  and 
capacity  to  establish  and  maintain  a  home  for  the  education  of  poor 
children  in  the  city  of  New  York  as  provided  in  the  will,  and  for  that 
purpose  to  demand  and  receive  the  fhnd  bequeathed  by  the  will  for 
thm  purpose,  and  to  hold,  manage,  and  dispose  of  the  same  in  such 
manner  as  might  be  best  calculated  to  carry  out  the  objects  and  pur- 
poses indicated  b3'  the  testator.  The  trustees  accepted  the  trust  under 
the  act  of  incorporation  and  organized  under  it.  The  will  contains 
various  other  lai^e  bequests  to  relatives  and  friends  and  for  charitable 
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purposesr,  the  validitj  of  which  are  not  involved  in  this  action,  and,  so 
far  as  appears,  thcj*  are  not  questioned  bj  any  one.  In  the  thirt}*- 
sixth  clause,  the  persons  are  designated  by  the  testator  who  were  em* 
powered  to  administer  the  estate  and  carry  out  the  will,  and,  in  what 
seems  to  be  the  language  of  Peruvian  law,  they  are  called  executors 
and  appointed  or  testamentar}*  heirs,  and  they  were^  by  the  terms  of 
the  will,  to  co-operate  with  the  trustees  in  founding  the  institution  and 
administering  the  gift 

The  plaintiffs,  in  their  complaint,  state  all  the  facts  and  ask  for  the 
Judgrpent  of  the  court  with  reference  to  the  disposition  of  the  flind  in 
their  hands.  The  defendants  are  the  trustees  named  in  the  will  and 
the  corporate  body  created  upon  their  application  and  the  executors, 
appointed  heirs,  and  residuary  legatees  named  by  the  testator.  It  ap- 
pears that  they  were  all  served,  but  none  of  them  answered  or  made 
any  claim  to  the  fund  except  the  corporation  known  as  the  Sevilla 
Home  for  Children,  the  trustees  and  the  Sociedad  de  Beneficiencia  de 
Lima,  one  of  the  residuary  legatees.  The  latter  is  the  only  party  to 
the  action  who  really  disputes  the  right  of  the  corporation  or  the  trus- 
tees to  the  fund.  The  will  directed  that  said  Sociedad  should  receive 
the  various  legacies  of  public  interest,  and  should  deliver  them  over  to 
the  respective  institutions  in  the  will  named,  and  that  if  any  such  insti- 
tutions should  decline  to  receive  the  same,  the  legacj*  to  it  should  pass 
to  said  Sociedad. 

The  learned  judge,  before  whom  the  cause  was  tried  at  the  Special 
Term,  held  that  the  bequest  for  the  Sevilla  home  was  void,  as  contra- 
vening the  statute  of  this  State  against  perpetuities  and  for  other  rea- 
sons, anid  that  none  of  the  defendants  were  entitled  to  receive  the  gift, 
and  he  directed  that  the  plaintiffs  account  for  the  fund  to  the  executors 
and  appointed  heirs  in  Peru,  and  to  that  end  that  the  fund  be  remitted 
to  that  country  without  determining  to  whom  the  beneficial  interest  in 
the  fund  belonged.  The  General  Term  has  aflSrmed  the  Judgment,  and 
the  Sevilla  Home  and  its  individual  trustees  have  appealed  to  this 
couH. 

At  every  stage  of  the  inquiry  pressed  upon  us  by  this  appeal,  it  is 
important  to  keep  in  view  a  fundamental  fact,  established  by  uncon* 
tradicted  evidence  at  the  trial  and  conceded  upon  the  ailment,  and 
that  is  that  the  bequest  to  the  Sevilla  Home  was  perfectly  valid  bj*  the 
law  of  Peru,  the  domicil  of  the  testator,  which  governed  his  personal 
property,  wherever  it  was  at  the  time  of  his  death.  The  validity  of  the 
gift  by  the  law  of  the  domicil  necessarily  involves  the  conclusion  that 
it  is  not  affected,  under  that  law,  by  the  fact  that  at  the  time  of  the 
testator's  death  there  was  no  trustee  competent  to  take,  or  that  the 
estate  did  not  vest  within  a  period  measured  by  lives,  or  by  the  general 
and  indefinite  nature  of  the  trust,  nor  any  other  local  rule  that  would 
defeat  the  intention  of  the  testator  in  case  it  had  been  a  domestic  will. 
The  general  principle  that  a  disposition  of  personal  property,  valid  at 
the  domicil  of  the  owner,  is  valid  everj'where  is  of  universal  application. 
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It  had  its  origin  in  that  international  comity  which  was  one  of  the  first 
fruits  of  civilization,  and  in  this  age,  when  business  intercourse  and  the 
process  of  accumulating  property  take  but  little  notice  of  boundary  lines, 
the  practical  wisdom  and  justice  of  the  rule  is  more  apparent  than  ever. 
It  would  be  contrary  to  the  principles  of  common  justice  and  right  upon 
which  the  rule  is  founded,  io  permit  a  testamentary  disposition  of  per- 
sonal property,  valid  by  the  law  of  the  domicil,  to  be  annulled  or  ques- 
tioned in  every  other  country  where  jurisdiction  was  obtained  over  the 
property  disposed  of  or  the  parties  claiming  it,  except  for  the  gravest 
reasons.  There  are,  no  doubt,  some  exceptions  to  the  rule  founded 
upon  considerations  of  public  policy  and  necessity.  Foreign  contracts 
or  dispositions  of  propert}*  which,  if  carried  out,  would  endanger  the 
public  morals  or  the  public  safety,  or  undermine  the  political  or  social 
fabric,  or  subvert  the  administration  of  justice,  or  had  other  evil  tend- 
encies, are  not  within  the  rule,  as  the  right  and  dut}'  of  self-preserva- 
tion is  higher  and  stronger  in  every  community  than  any  obligation 
founded  in  comity. 

But  the  object  of  this  bequest,  instead  of  tending  to  such  results, 
was  highly  laudable  and  commendable,  and  certainly  there  is  no  public 
policy  that  forbids  its  execution.  The  law  allows  and  in  every  proper 
way  encourages  such  gifts,  and  sustains  them,  when  capable  of  execu- 
tion, and  even  when  they  are  not,  it  does  not  hold  them  void,  if  valid 
under  the  law  of  the  domicil,  and  it  is  only  in  cases  where  there  is  no 
adequate  legal  regulation  for  administering  or  carrying  them  into  effect, 
that  the  property  will  be  remitted  to  the  government  of  the  domicil  for 
administration.  None  of  the  parties  in  this  case  have  acquired  any 
title  to  the  fund  in  question  that  they  are  not  given  by  the  law  of  Pern. 
Our  courts  may  in  certain  cases  decline  to  administer  the  gift,  and 
remit  the  property  to  the  principal  seat  of  administration,  but  they 
cannot  divest  the  title  of  one  or  transfer  it  to  another  contrary  to  the 
law  of  the  domicil.  That  law  is  part  of  the  disposition  and  the  founda- 
tion of  all  title  under  it,  and  it  cannot  be  disregarded  to  the  prejudice 
of  one  and  the  benefit  of  another  any  more  than  the  other  parts  of  the 
instrument.  There  is  no  law  that  forbids  gifts  to  charit}'  here  by  tes- 
tators in  other  countries,  or  that  requires  us  to  reject  the  gift  unless  it 
is  made,  in  all  respects,  in  conformity  with  our  local  law.  There  is  no 
public  policy  on  that  subject  except  what  is  to  be  found  in  the  lan- 
guage of  the  statute,  and  that  provides  that  *^  the  absolute  ownership 
of  personal  property  shall  not  be  suspended  by  any  limitation  or  condi- 
tion whatever,  for  a  longer  period  than  during  the  continuance  and 
until  the  termination  of  not  more  than  two  lives  in  being  at  the  date  of 
the  instrument  containing  such  limitation  or  condition ;  or,  if  such 
instrument  be  a  will,  for  not  more  than  two  lives  in  being  at  the  death 
of  the  tesUtor.'\    2  R.  S.  6th  ed.  p.  1167. 

When  that  statute  was  passed  it  was  not  within  the  legislative  pur- 
\yose  to  interdict  dispositions  made  in  other  countries  to  take  effect 
here.    There  is  nothing  in  the  language  used  that  indicates  such  a  pur- 
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pose.  There  are  other  statutes  that  invalidate  testamentary  gifts  to 
certain  corporations  unless  made  within  a  certain  time  before  death 
where  the  testator  had  wife,  children,  or  parents.  The  purpose  of 
these  statutes  is  evident  They  were  intended  to  prevent  improvi* 
dent  and  hasty  bequests  to  the  prejudice  or  neglect  of  those  natural 
obligations  which  the  law  also  imposes  upon  the  citizen.  But  these 
restraints  applied  to  members  of  the  political  community  from  which 
the  law  emanated  and  not  to  persons  in  other  countries  where  no 
such  restrictions  existed,  and  who  desired  to  give  according  to  their 
own  laws.  Bequests  by  such  persons  to  those  corporations,  without 
regarding  the  statutes  referred  to,  would  be  good  if  valid  at  the 
domicil  of  the  testator.  HoUis  v.  Drew  Theo.  Seminar}',  95  N.  Y. 
171.  It  is  no  part  of  our  public  policy  to  condemn  such  gifts  to  chari- 
table or  benevolent  corporations  here.  Our  law  permits  the  citizens  or 
subjects  of  other  countries  to  dispense  charity  here  in  such  measure  as 
they  wish  and  according  to  such  methods  as  their  own  laws  prescribe. 
The  i)olicy  tliat  dictated  our  statutes  against  perpetuities  and  accumu- 
lations did  not  anticipate  any  danger  from  abroad,  and  our  recent 
decisions  are  to  the  effect  that  they  are  local  in  their  general  scope  and 
effect  Cross  v.  U.  S.  Trust  Co.,  131  N.  Y.  880;  Hope  v.  Brewer, 
186  N.  Y.  126. 

In  the  first  case  cited  we  held  that  a  testamentary  disposition  of  per- 
sonal property  in  trust,  b}-  a  person  domiciled  in  another  State,  valid 
by  the  law  of  the  domicil,  though  in  some  respects  contrary  to  our 
statute,  was  not  void,  and  we  refused  to  annul  the  will  of  the  testator 
that  had  taken  effect  and  been  acted  upon  here  for  many  years.  In 
the  second  case  we  refhsed  to  interfere  with  a  testamentary  disposition 
in  a  domestic  will,  containing  a  trust  for  a  charity  in  a  foreign  coun- 
try, where  it  was  valid  and  capable  of  being  executed  and  enforced, 
although  perhaps  under  our  law  the  beneficiaries  were  not  sufilciently 
defined  and  it  may  have  been  open  to  other  objections.  The  trend  of 
these  cases  is  unquestionably  towards  the  conclusion  that  our  statutes 
apply  to  domestic  wills  that  by  their  provisions  are  to  be  executed 
here.  An  accumulation  to  take  effect  in  another  country  or  a  bequest 
made  there  to  take  effect  here  was  not  within  the  intention  of  the  legis- 
lature when  these  statutes  were  framed.  There  is,  however,  this  clear 
distinction  between  the  cases  cited  and  the  one  at  bar.  In  the  former 
we  were  not  asked  to  aid  in  any  way  the  execution  of  the  will  or  the 
administration  of  the  trust,  but  to  declare  it  void  at  the  suit  of  heirs  or 
next  of  kin.  The  parties  who  stood  upon  the  dispositions  of  the  will  sim- 
ply asked  us  to  allow  them  to  execute  the  testator's  purpose  with  respect 
to  his  property  and  to  manage  their  own  business  in  their  own  way. 
But  in  this  case  we  are  asked,  virtually,  to  put  the  Sevilla  Home  in 
possession  and  control  of  the  fund  and  thus  give  active  aid  and  assist- 
ance in  the  enforcement  of  a  trust,  which,  in  a  domestic  will,  would 
doubtless  be  void,  and  therein  is  the  real  difficulty  which  the  situation 
presents.    The  objection  to  this  relief,  which,  under  ordinary  circum- 
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stances,  might  be  formidable,  has  been,  we  think,  greatly  obviated,  if 
not  cntirelj'  removed,  by  the  legislation  which  has  been  enacted  since 
the  death  of  the  testator.  That  has  a  mach  broader  scope  and  opera- 
tion than  the  mere  creation  of  a  corporate  bodj*.  It  is  ah  expression 
of  the  will  of  the  supreme  legislative  power  that  the  gift  in  question 
should  be  received  and  administered  in  the  manner  and  for  the  objects 
designated  in  the  will,  as  near  as  may  be,  and  thus  every  existing  legal 
obstacle  to  the  execution  of  the  testator's  purpose  must  be  deemed  to 
have  been  suspended  or  pro  tanto  repealed.  The  legislature  in  effect 
said  that,  notwithstanding  the  indefinite  nature  of  the  trust,  if  it  was 
indefinite,  or  the  circumstance  that  the  testator  did  not  appoint  a  trus- 
tee competent  to  take,  or  that  the  absolute  ownership  was  suspended 
for  a  period  not  measured  by  lives,  this  gift  shall  take  effect,  accord- 
ing to  the  intention  of  the  donor,  and  be  administered  b}'  a  corporate 
body  of  its  own  creation.  The  legislature  had  the  power  to  so  enact 
unless,  in  the  meantime,  the  title  or  beneficial  interest  had  vested  in 
heirs,  next  of  kin  or  legatees,  and,  as  under  the  law  of  the  domicil,  it 
did  not,  the  power  of  the  legislature  to  accept  a  gift  that  was  awaiting  a 
competent  trustee  to  administer  it,  cannot  well  be  doubteil.  It  is  not  im- 
portant to  ascertain  or  decide  where  the  title  to  the  fund  was  lodged  in 
the  meantime.  It  was  wherever  the  law  of  Peru  placed  it.  Whether 
in  the  executors,  for  the  purpose  of  delivering  it  to  the  trustees,  or  in 
abeyance,  it  matters  not  So  long  as  that  law  would  not  permit  it  to 
vest  in  any  other  person,  or  for  any  other  purpose,  no  proi)erty  right 
was  violated  bj-  the  legislation.  Had  the  title  vested  elsewhere,  in  the 
meantime,  in  consequence  of  the  invalidit}'  of  the  bequest,  or  for  any 
reason,  of  course  that  title  could  not  be  disturbed  by  the  legislature. 
But  by  force  of  the  law  of  the  domicil  upon  the  facts  disclosed  by  the 
record,  if  the  fhnd  should  be  remitted  to  the  executors  in  Peru,  pur- 
suant to  the  Judgment,  they  would,  in  the  discharge  of  the  trust,  im- 
posed upon  them  by  the  testator,  be  bound  to  pay  it  over  to  the  Sevilla 
Home  for  the  purpose  declared  in  the  will,  as  the  legislature  had,  sub- 
sequent to  the  death  of  their  testator,  created  a  competent  bod^'  to 
execute  that  purpose  without  affecting  any  private  right.  The  neces- 
sity or  expense  of  such  circumlocution  is  not  perceived.  Generally 
whatever  the  law  will  permit  to  be  done  indirectly  may  be  done 
directly. 

There  is  another  and  more  recent  statute  that  has  some  application 
to  this  case,  as  it  is  the  last  expression  of  the  legislative  will  on  the 
subject,  and  discloses  what  our  public  policy  is  with  regard  to  such 
bequests.  By  chapter  701  of  the  Laws  of  1898,  entitled  "  An  act  to 
regulate  gifts  for  charitable  purposes," it  is  enacted  that, no  such  gift, 
when  valid  in  other  respects  under  the  law  of  this  State,  shall  be 
deemed  invalid  by  reason  of  the  iiidefiniteness  or  uncertainty  of  the 
persons  designated  as  the  bene&ciaries  in  the  instrument  creating  the 
same.  That  in  such  cases  when  a  tnistee  is  named  the  title  shall  vest 
in  him,  and  if  no  person  is  named  as  trustee,  then  the  title  shall  vest 
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in  the  Supreme  Coart,  and  in  all  cases  of  bequests  to  charitable  uses, 
where  the  beneficiaries  are  not  definitely  designated,  that  court  shall 
have  full  control,  and  it  shall  be  the  duty  of  the  attorney-general  to 
enforce  the  trust  and  represent  the  beneficiaries.  This  statute  indi- 
cates an  intention  on  the  part  of  the  legislature  to  enforce  and  uphold 
charitable  bequests  not  heretofore  recognized  as  valid,  and  it  may  be 
regarded  as  the  first  step  in  the  direction  of  modifying  that  body  of 
law  which  this  court  has  built  up  on  the  ruins  of  the  sj^stem  outlined  in 
Williams  v.  WiUiams,  S'W.  Y.  525. 

The  result  which  the  second  division  of  this  court  was  constrained  to 
reach  in  a  recent  case  of  public  importance,  no  doubt  had  some  in- 
fluence iu  creating  the  sentiment  which  is  embodied  in  the  law.  Til- 
den  V.  Green,  130  N.  Y.  29. 

It  seems  to  be  assumed,  on  the  part  of  the  respondents,  that  these 
statutes  can  have  no  application  to  this  case,  inasmuch  as  the}*  were 
not  enacted  until  after  the  testator's  death.  That  would  be  so  had  the 
property  vested  otherwise  than  for  the  purpose  of  founding  the  home ; 
but  as  it  did  not  under  the  law  of  the  domicil  it  could  not  under  the  law 
of  the  forum.  Wheu  a  court  of  equity  obtains  Jurisdiction  and  all  the 
facts  are  before  it  by  supplemental  pleading,  as  they  are  here,  it  may 
and  generally  does  adapt  the  relief  to  the  situation  existing  at  the  close 
of  the  litigation.  Peck  v.  Goodberlett,  109  N.  Y.  181 ;  Mad.  Ave. 
Bap.  Ch.  V.  Oliver  St.  Bap.  Ch.,  78  N.  Y.  83. 

The  case  turned  in  the  court  below  upon  the  views  of  public  policy 
with  respect  to  the  enforcement  of  the  donor's  will,  but  what  that 
policy  actually  is  should  be  determined  by  the  situation  existing  at  the 
time  the  court  is  required  to  make  its  decree  disposing  of  the  fund, 
and  the  statutes  referred  to  have  an  important  bearing  upon  that 
question.  .  .  . 

The  judgment  should  be  reversed,  and  final  judgment  directed  in 
favor  of  the  Sevilla  Home  for  Children,  with  costs  to  all  parties,  as 
awarded  by  the  courts  below,  and  to  the  plalntifib  in  this  court,  pay- 
able out  of  the  fund. 

All  concur.  JudgtMnJt  accardinglt/.^ 

1  Ace.  Whitney  o.  Dodge,  106  Cal  192,  88  Pac.  636  ;  Cram  v.  Bliss,  47  Conn.  692  ; 
FeUows  V.  Miner,  119  Mass.  641 ;  Heaiey  v.  Reed,  163  Mass.  197,  26  N.  £.  404.  —  £d. 
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CHAPTER  XIII. 

INHERITANCE. 


CAMPBELL  V.  TODSET. 

SuPRBMB  Court,  New  York.    1827. 

[BepcvUd  7  Ccwm,  64.] 

AflsuMPSiT  for  money  lent  to  the  testator  of  the  defendant  Pleas : 
(1)  Non  cununpnt;  (2)  Ne  ungues  executor ;  (5)  No  assets.  The 
plaintiff  on  the  trial  proved  his  claim  to  $94.42,  and  that  the  defend- 
ant's testator  resided  and  died  in  Pennsylvania  in  1823.  He  also 
proved  assets  to  aboat  $700,  which  the  defendant  had  received  in 
Pennsylvania  and  brought  fVom  that  State  to  this ;  and  that  he  had 
received  a  certain  amount  in  this  State.  The  defendant  proved  that 
he  was  appointed  executor  by  the  will  of  Booth,  and  had  taken  out 
letters  testamentary  in  Pennsylvania.  The  Judge  charged  the  jury 
that  the  defendant  was  liable  as  executor  for  all  the  assets  he  still 
retained  in  his  hands,  or  had  expended  or  disposed  of  here,  unless  in 
the  due  course  of  administration,  whether  they  were  received  here  or 
brought  fh>m  Pennsylvania.  That  his  appointment  as  executor  in  that 
State  would  not, per  se^  protect  him;  but  he  must  show  also  that  the 
assets  received  by  him  there  and  here  had  been  disposed  of  under  that 
appointment,  or  in  the  payment  of  Booth's  debts  in  this  State.  Having 
failed  to  do  either,  he  was  liable  as  executor,  de  son  tort^  to  the  amount 
of  the  plaintiff's  claim,  if  the  assets  in  his  hands  amounted  to  so  much. 
Verdict  for  the  plaintiff  for  $94.42.^ 

ScTHEBLAirD,  J.  The  testator  resided  and  died  in  Pennsylvania,  and 
there  the  will  was  proved.  The  defendant  received  assets  of  the  estate 
in  Pennsylvania,  and  brought  them  with  him  into  this  State.  He  also 
in  this  State  received  debts  due  to  the  testator  to  a  considerable 
amount  The  Judge  charged  the  Jury  that  the  defendant  was  liable 
for  all  the  assets  which  he  still  retained  in  his  hands,  or  which  he 
had  expended  or  disposed  of  in  this  State,  unless  in  the  due  course 
of  administration,  whether  they  were  received  in  this  State  or  originally 
received  in  Pennsylvania  and  brought  from  there  here.    That  the  fact 

^  The  ctatement  of  facts  is  slightly  oondensed.  Aigoments  of  ooonsel  and  psit  of 
the  opinion  are  omitted.  -*  En. 
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of  his  having  been  appointed  executor  in  Pennsjlvania  would  not  of 
itself  protect  him  here ;  but  that  it  was  incumbent  on  him  to  show  thnt 
the  assets  which  he  had  received  in  Pennsylvania  and  brought  into  this 
State,  as  well  as*  those  which  he  had  received  here,  had  been  disposed 
of  in  a  due  course  of  administration  in  Penns3'lvania,  t>r  in  the  paj^- 
ment  of  the  debts  of  the  testator  in  this  State.  That  having  failed  to 
do  either,  he  was  liable  as  executor  de  son  tort  to  the  amount  of  those 
assets. 

We  see  no  error  in  this  charge  of  the  judge.  If  a  foreign  executor 
is  liable  to  be  sued  here,  of  which  we  apprehend  there  can  be  no  ques- 
tion, he  must,  from  the  verj'  nature  of  the  case,  prima  facie^  be  re- 
sponsible for  the  assets  which  are  shown  to  have  been  in  his  possession 
within  this  State,  no  matter  where  they  may  have  been  received.  And 
in  order  to  discharge  himself  from  that  responsibility,  he  must  show 
that  those  assets  have  been  applied  in  a  due  course  of  administration 
to  the  paj'ment  of  the  debts  of  the  testator.  It  is  the  only  way  in  which 
an  executor,  under  such  circumstances,  can  be  reached.  He  cannot  be 
compelled  to  account  here,  even  in  relation  to  the  assets  received  in 
this  State ;  for  having  taken  no  letters  of  administration  here,  he  is  not 
amenable  in  that  way  to  any  of  our  courts.  He  cannot  be  reached  in 
Pennsylvania,  because  both  his  person  and  the  assets  are  beyond  its 
jurisdiction;  and  if  he  is  not  liable  when  sued  here  for  the  assets 
received  thei*e,  he  never  can  be  compelled  to  apply  them  to  the  debts 
of  his  testator.  .  .  . 

The  defendant  was  clearly  an  executor  de  son  tortj  and  the  action 
was  properly  brought  against  him  as  executor  generally.  Com.  Dig. 
Administrator,  C.  1,  2,  8 ;  Toller's  Ex.,  17,  869. 

It  is  well  settled  that  if  an  executor  de  son  tort  plead  ne  ungues 
executory  as  was  done  in  this  case,  and  it  be  found  against  him,  he 
shall  be  charged  as  any  other  executor,  de  bonis  propriis.    Toller,  869. 

The  motion  for  a  new  trial  must  be  denied. 


New  tried  denied. 


1 


JUDY  V.  KELLEY. 

Supreme  Court,  Illinois.    1849. 

[Reported  11  nixnoU,  211.] 

Treat,  C.  J.'  This  is  an  action  of  debt,  on  a  judgment  recovered 
in  the  State  of  Ohio  by  Eelley,  against  the  administrators  of  William 
AUiugton.    It  appears  fh>m  the  record  of  the  proceedings  in  Ohio  that 

1  Statute  having  done  away  with  executors  dt  son  tort,  it  was  held  that  a  foreign 
executor  found  in  New  York  with  assets  could  not  be  sued*  Field  v.  Gibson,  20  Hun, 
274. —  Ed. 

*  Part  of  the  opinion,  discussing  other  questions,  is  omitted.  —  Ed. 
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the  suit  was  there  bronght  against  Allington  in  his  lifetime^  and  ser- 
vice of  process  had  on  him.  At  a  succeeding  term,  the  plaintiff  sug- 
gested the  death  of  Allington,  and  obtained  leave  to  revive  the  suit, 
against  his  personal  representatives.  At  a  subsequent  term,  the  present 
plaintiffs  in  error  entered  their  appearance,  and  pleaded  to  the  action 
as  administrators  of  Allington ;  and  a  trial  of  the  cause  resulted  in  the 
judgment  now  the  subject  of  controvers}'.  The  presumption  from  that 
rcc*ord  is,  that  the  plaintiffs  in  error  obtained  letters  of  administration 
on  the  estate  of  Allington  in  Ohio.  To  repel  this  presumption,  the 
second  plea  alleges  that  they  were  appointed  administrators  in  this 
State,  and  that  administration  was  never  granted  them  elsewhere. 
This  presents  the  question  whether  a  judgment  recovered  in  another 
State  against  an  administrator  appointed  in  this  State  can  be  here- 
enforced  against  the  estate.  A  grant  of  administration  in  one  conntiy 
does  not  confer  on  an  administrator  any  title  to  the  property  of  the- 
intestato  situated  in  another  country.  Ho  has  no  authority  over,  nor 
is  he  responsible  for  any  effects  of,  the  estate  that  may  be  beyond  the 
jurisdiction.  In  administering  the  estate,  he  acts  only  in  reference  to* 
the  effects  within  the  jurisdiction,  and  tlie  debts  that  may  there  be  pre- 
sented against  the  estate.  In  his  official  capacity,  he  can  neither  sue^ 
nor  be  sued  out  of  the  country  from  which  he  derives  his  authority, 
and  to  which  he  is  alone  amenable.  If  he  wishes  to  reach  property,  or 
collect  debts  belonging  to  the  estate  in  a  foreign  country,  he  must  there 
obtain  letters  of  administration,  and  give  such  security  and  become 
subject  to  such  regulations  as  its  laws  may  prescribe.  So,  if  a  creditor 
wishes  to  bring  a  suit  in  order  to  satisfy  his  debt  out  of  property 
in  another  Jurisdiction,  administration  must  there  be  first  obtained;. 
See  Story's  Conflict  of  Laws,  §  513,  and  the  numerous  authorities 
there  cited.  There  are  a  few  cases  in  this  country  to  the  effect  that  a 
foreign  executor  may  be  sued  in  another  jurisdiction,'  and  be  there- 
made  liable  to  the  extent  of  the  assets  he  may  have  with  him  ;  but  the* 
cases  go  no  farther  than  to  sustain  the  action  for  the  purpose  of  sub- 
jecting such  assets  to  the  payment  of  the  particular  debt.  Campbell  v,. 
Tousey,  7  Cow.  64 ;  Swearingen's  Ex'rs  v.  Pendleton's  Ex'rs,  4  Serg. 
&  R.  889 ;  Evans  t^.  Tatem,  9  Sei^.  &  R  252 ;  Bryan  v.  McGee, 
2  Wash.  C.  C.  R.  887.  It  may  be  doubted  whether  these  decisions 
can  be  supported  on  principle  or  authority ;  but  conceding  their  cor- 
rectness, they  have  no  direct  bearing  on  this  case.  The  attempt  here 
is  to  enforce  against  an  estate  a  judgment  rendered  in  Ohio  against 
administrators  appointed  in  this  State.  It  is  clear  that  the  State  of 
Ohio  could  not  rightfully  extend  her  jurisdiction  over  the  plaintiffs  in 
error,  in  their  official  character,  while  within  her  limits,  further  than  to 
compel  them  to  account  for  such  assets  as  they  might  there  have.  The 
plaintiffs  in  error  derived  their  authority  from  this  State,  and  they  are 
to  be  made  responsible  here  only  for  their  acts.  That  State  may  grant 
letters  of  administration  on  the  estate,  and  in  that  way  have  the  effects 
found  within  her  territory  administered ;  but  she  cannot,  by  proceed- 
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ings  in  her  own  oonrts,  reach  the  assets  in  this  State,  or  establish 
claims  against  the  estate  that  will  here  be  enforced.  The  debts  against 
the  estate  are  to  be  adjusted,  and  the  effects  belonging  to  it  distributud, 
according  to  our  own  Uiws. 

But  it  is  insisted  that  the  plaintiffs  in  error,  bj  entering  their  ap- 
pearance to  the  action  in  Ohio,  submitted  themselves  to  the  jurisdiction 
of  the  court,  and  cannot  now  question  its  authorit}^  to  pronounce  the 
judgment.  This  position  would  be  correct  if  the  proceedings  there  had 
been  against  them  personally ;  but  as  respects  them  in  their  represen- 
tative capacity,  we  think  the  effect  is  otherwise.  The  grant  of  admin- 
istration in  this  State  gave  them  no  control  over  the  estate  in  Ohio. 
It  did  not  confer  on  them  any  authority  to  appear  and  defend  the 
action ;  any  power  to  go  into  another  jurisdiction,  and  there  permit 
claims  to  be  adjudicated  against  the  estate.  Their  authority  is  limited, 
and  when  they  exceed  it  their  acts  will  not  bind  the  estate.  The  ap- 
pearance being  wholly  unauthorized  by  our  laws,  the  judgment  that 
resulted  from  it  is  not  binding  on  the  estate.  If  binding  here,  for  any 
purpose,  it  is  against  the  plaintiffs  in  error  personally.  If  the  judg- 
ment had  been  obtained  against  an  administrator  duly  appointed  in 
Ohio,  the  record  would  not  be  evidence  of  indebtedness,  in  an  action 
fagainst  the  administrators,  in  this  State.  **  Where  administrations  are 
granted  to  different  persons  in  different  States,  they  are  so  far  regarded 
as  independent  of  each  other  that  a  judgment  obtained  against  one  will 

;;  furnish  no  right  of  action  against  the  other,  to  affect  assets  received 
by  the  latter,  in  virtue  of  his  own  administration ;  for,  in  contempla- 

,  tion  of  law,  there  is  no  privity  between  him  and  the  other  adminis- 

\  trator."    Stor3's  Conflict  of  Laws,  §  522. 

We  are  of  the  opinion  that  the  judgment,  if  the  allegations  of  the 
plea  are  true,  cannot  be  here  enforced  against  the  estate.  The  demand 
against  the  intestate  has  not  been  adjusted  in  pursuance  of  our  laws, 
but  in  defiance  of  them.  If  the  creditor  wishes  to  secure  anj'  share  of 
the  assets  in  this  State,  he  most  sue  on  his  original  cause  of  action. 
This  conclusion  is  not  in  conflict  with  the  case  of  Davis  v.  Connelly's 
Ez'rs,  4  B.  Mon.  136.  That  was  an  action  brought  in  Kentucky  against 
executors  appointed  in  that  State,  on  a  judgment  obtained  against 
them  in  Ohia  The  executors  pleaded  that  they  had  never  adminis- 
tered in  Ohio ;  and  the  phiintiff  replied  that  the  defendants,  acting  as 
executors  and  professing  to  be  such,  entered  their  appearance  in  the 
original  action,  and  thereby  became  executors  de  son  tarty  and  are 
estopped  to  deny  that  they  were  executors  in  Ohio.  The  court  sus- 
tained the  replication,  and  decided  that  the  defendants  were  chargeable 
as  executors  in  their  own  wrong.  In  this  case  the  plaintiffs  in  error 
are  not  sued  as  executors  de  son  tort;  but  the  object  of  the  suit  is 
to  enforce  the  judgment  against  the  estate,  and  satisfy  it  out  of  the 
assets.  •  •  •  Judgment  reversed.^ 

^  In  most  jurisdictions  it  is  held  that  a  foreign  execntor  or  administrator  cannot  be 
siud  as  such  under  any  circomstanoes,  eren  if  he  reiides  in  the  State  or  is  fonnd  there 
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Court  of  Appsals,  Nkw  York.    1880. 

[Bqwted  112  New  York^  280.] 

Finch,  J.^  This  is  an  action  in  eqaity  to  compel  the  specific  per* 
formance  by  the  vendors  of  a  contract  to  sell  and  assign  a  Jadgment 
recovered  by  John  McAnemey  and  others,  in  the  Supreme  Conrt  of 
this  State,  against  a  corporation  known  as  the  Hudson  River  Iron 
Company.  The  judgment  was  Assigned  to  one  Alexander  H.  Wallb, 
who  was  a  resident  of  New  Jehie^,  lind  died  leaving  a  last  will  and 
testament,  which  has  been  duly  proved,  in  that  State,  and  by  which  the 
defendants  were  appointed  executors.,- 9Qi^.  have  qualified,  and  en- 
tered  upon  the  performance  of  their  trust.^  "Iliey  thereafter  made  a 
written  contract  with  one  Jacob  Russell,  all  Irho^e*  rights  have  passed 
to  the  present  plainti£f,  to  sell  and  assign  to  hilkL-spch  judgment  for 
a  price  to  be  fixed  as  follows.  The  Judgment  was  a  lien,  or  supposed 
to  be  a  lien,  upon  certain  lands  under  the  waters  *of''  th&  Hudson 
River,  near  Poughkeepsie,  in  this  State,  and  had  no  vallu9»  beyond 

* 

with  MMtR.  Caldwell  v.  Harding,  5  Blatcb.  501;  Secaritj  Ins.  Co.  v.  Taylor,  I'Biaa. 
446 ;  Melius  o.  Thompson,  1  Cliff.  125 ;  Hedenbeig  v.  Hedenbeig,  46  Conn.  80 ;  jaek- 
son  o.  Johnson,  84  Oa.  511 ;  Stmnas  v.  PhiUips,  189  111.  1,  59  N.  £.  560 ;  Mason  vr. 
Natt,  19  La.  Ann.  41 ;  Campbell  o.  Sheldon,  18  Pick.  8 ;  Boyd  v.  Lambeth,  24  Miss. 
488  ;  Dnrie  o.  Blaayelt,  49  N.  J.  L.  114 ;  Feigoson  o.  Harrison,  29  N.  Y.  Misc.  880, 
58  N.  T.  Snpp.  850 ;  Sparks  v.  White,  7  Humph.  86 ;  Dorsay  v.  Connell,  22  N.  B. 
564.  And  this  is  true,  CTen  though  by  statute  a  foreign  representatire  may  sue.  Fair- 
child  V.  Hagel,  54  Ark.  61 ;  Sloan  v.  Sloan,  21  Fla.  589.  And  eyen  though  the  ad* 
ministrator  consents  to  be  sued  in  the  foreign  State.  Jefferson  v,  Beall,  117  Ala.  486, 
28  So.  44 ;  Elting  v.  First  Nat  Bank,  178  IlL  868,  50  N.  £.  1095*;  Flandrow  r.  Ham- 
mond, 18  App.  Div.  825,  48  N.  T.  Snpp.  148.  It  is  therefore  no  dewutavU  for  an 
administrator,  when  sued  in  a  foreign  State,  to  suffer  default.  Davis  v.  Smith,  5  Ga« 
274. 

In  a  few  States,  howerer,  a  foreign  representatiTe  may  under  some  circumstances 
be  sued  as  such.  Thus  it  is  lometimes  held  that  an  administrator  who  has  come  to 
reside  within  a  foreign  State  may  be  sued  there.  Colbert  v.  Daniel,  82  Ala.  814; 
Manion  o.  Titsworth,  18  B.  Mon.  582 ;  Baker  v.  Smith,  8  Met.  (Ky.)  264.  In  other 
States  it  is  held  that  if  an  administrator  is  found  in  a  foreign  State  having  assets,  he 
may  be  sued  there.  Laughlin  v.  Solomon,  180  Pa.  181,  86  Atl.  704;  Tunstall  p.  Pol- 
krd,  11  Leigh,  1 ;  Fugate  v.  Moore,  86  Va.  1045,  11  S.  £.  1068.  And  a  few  cases 
appear  to  hold  that  suit  may  be  brought  against  any  foreign  administrator  upon  whom 
process  may  be  served.  Evans  v.  Tatem,  9  S.  &  R.  252;  Armstrong  v.  Newey,  17 
Vict.  L.  R.  734.  It  is  sometimes  held  that  suit  may  be  brought  against  a  foreign 
representative  if  all  parties  in  interest  consent.  Newark  Sav.  Inst  v,  Jones,  85  N.  J. 
Bq.  406;  EUis  v.  Northwestern  Mut.  L.  Ins.  Co.,  100  Tenn.  177,  48  S.  W.  766. 

Where  a  foreign  executor  or  administrator  holds  adversely  within  the  State  assets 
of  the  estate,  he  may  be  made  to  account  in  equity  as  constructive  trustee.  Clopton  v. 
Booker,  27  Ark.  482;  Johnson  v.  Jackson,  56  Oa.  826 ;  Patton  v.  Overton,  8  Humph. 
92.  — Ed. 

^  Pairt  of  the  opinion,  diMmssing  the  correctness  of  the  arMtrators'  valuation,  is 
omitted.  —  Ed. 
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such  lien.  Arbitrators  were  cliosea  to  fix  the  value  of  one  acre  of 
the  upland,  and  that  value,  multiplied  by  the  number  of  acres  subject 
to  the  lien,  was  to  be  the  purchase-price  of  the  judgment.  That  value 
was  ascertained,  the  price  tendered^  and  a  deed  duly  demanded,  which 
was  refused,  and  thereupon  this  action  was  brought.  The  plaintiff 
had  judgment  which  the  General  Term  affirmed,  and  the  defendants 
appealed  to  this  court 

They  rely  mainlj'  upon  the  proposition  that  as  foreign  executors 
they  could  not  sue  or  be  sued  in  this  State,  and  acquire  all  their 
rights  from  and  owe  their  res|K>nsibilities  to  another  jurisdiction. 
That  is  the  general  rule,  but  in  this  S^te  at  least  is  confined  to  claims 
and  liabilities  resting  wholly  upto  itih  representative  character.  In 
Lawrence  v.  Lawrence  (8  Bjarbl;QEr.  74),  the  rule  was  declared  to  be 
applicable  only  to  suits  b^cOu^t*  upon  debts  due  to  the  testator  in  his 
lifetime  or  based  uppi  4^e  transaction  with  him,  and  does  not 
prevent  a  foreign  ^^ifiQyior  from  suing  in  our  courts  upon  a  contract 
made  with  him  as**^iich  executor.  Of  course  where  he  can  sue  upon 
such  a  cont|^act«he*ttiay  be  sued  upon  it  The  remedy  must  run  to  each 
party  or  De^Cben*  In  the  present  case  the  action  is  not  founded  upon 
any  trtfjpjiedon  with  the  deceased  but  upon  a  contract  which  the  de- 
fenilaniL^  themselves  made.  By  force  of  the  will  and  their  appoint- 
•  V&iit*  they  became  owners  of  the  judgment.  Tfieir  title,  although 
.*:aoquired  under  the  foreign  law,  was  good.  In  Peterson  v.  Chemical 
Bank  (32  N.  Y.  21)  the  foreign  executor  sold  an  obligation  of  the  estate 
and  bis  assignee  sued  upon  it  The  action  was  sustained  on  the  ground 
that  the  title  of  the  foreign  executor  was  good  and  he  could  transfer  it, 
and  while  he  could  not  have  sued  upon  it  his  assignee  was  not  pre- 
vented. In  this  case,  therefore,  the  defendants  were  owners  of  the 
judgment  and  could  lawfully  contract  for  its  sale.  Having  done  so 
they  were  liable  upon  that  contract,  which  could  be  enforced  against 
them  because  the}'  made  it,  and  it  did  not  derive  its  existence  from  any 
act  or  dealing  of  their  testator.  We  agree,  therefore,  with  the  courts 
below  that  the  action  could  be  maintained.  .  .  . 
The  judgment  should  be  affirmed,  with  costs. 
All  concur.  Judgment  affirmed.^ 


TALMAGE  v.  CHAPEL. 
SupRBMB  Judicial  Court  of  Massachusetts.    1819. 

[ReporUd  16  IfastaehumtU,  71.] 

The  plaintiff  declares  as  administrator  of  the  estate  of  Greozge 
Clinton,  in  debt  upon  a  judgment  recovered  bj-  him  in  his  said  capacity 

^  But  see  Marrett  v,  Babb  (Ky.),  15  S.  W.  4,  where  it  was  held  that  a  foreign  ex* 
ecutor  could  not  enforce  specific  performance  of  a  contract  made  by  him  on  behalf  of 
the  estate. 
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against  the  defendants,  in  the  Cbart  of  Common  Pleas  for  the  county 
of  Oneida^  in  the  State  of  New  York. 

The  defendants  plead  in  bar,  that  the  parties,  at  the  time  of  ren- 
dering the  said  judgment,  were  all  inhabitants  of  the  State  of  New 
York,  and  that  the  plaintiff  was  appointed  administrator  in  that  State, 
and  has  not  been  so  appointed  within  this  commonwealth.  To  which 
the  plaintiff  demurred,  and  the  defendants  Joined  in  demurrer.^ 

Curia.  We  think  the  plea  in  bar  bad.  The  case  of  Goodwin  v, 
Jones  (5  Mass.  514),  cited  by  the  counsel  for  the  defendants,  does  not 
apply.  The  action  there  was  brought  for  money  due  to  the  intestate 
on  a  contract  made  with  him ;  here  the  action  is  on  a  judgment  already 
recovered  by  the  plaintiff,  and  it  might  have  been  brought  by  him  in 
his  own  name,  and  not  as  administrator.  For  the  debt  was  due  to 
him,  he  being  answerable  for  it  to  the  estate  of  the  intestate ;  and  it 
ought  to  be  considered  as  so  brought,  his  style  of  administrator  being 
merely  descriptive,  and  not  being  essential  to  his  right  to  recover.  It 
is  important  to  the  purposes  of  justice  that  it  should  be  so ;  for  an 
administrator  appointed  here  could  not  maintain  an  action  upon  this 
judgment,  not  being  privy  to  it.  Nor  could  he  maintain  an  action  on 
the  original  contract ;  for  the  defendants  might  plead  in  bar  the  judg- 
ment recovered  against  them  in  New  York.  The  debt  sued  for  is  in 
truth  due  to  the  plaintiff  in  his  personal  capacity.  For  he  makes  him- 
self accountable  for  it  by  bringing  his  action ;  and  he  may  well  declare 
that  the  debt  is  due  to  himself.  There  are  many  cases  which  show 
that,  where  the  debt  becomes  due  after  the  death  of  the  intestate,  the 
administrator  may  sue  for  it  in  his  own  name ;  some  of  which  have 
been  cited  by  the  plaintiff's  counsel 

Defendants'  plea  bad,* 
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Supreme  Court  of  the  United  States.    1891. 

[IiqH)rted  189  UnUed  StaUs,  156.] 

Gray,  J.  This  is  a  bill  in  equity,  filed  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York,  by  Gteorge  E. 

^  AigamentB  of  ooansel  are  omitted.  —  Ed. 

*  Aee,  In  r»  Macnichol,  L.  B.  19  £q.  81  ;  Newberry  v.  Robuison,  86  Fed.  841  ; 
Lewis  V.  Adams,  70  Cal.  408,  11  Pac  888  ;  Barton  v.  Higgins,  41  Md.  639  ;  Rucks  v. 
Taylor,  *49  Miss.  552  (senibU) ;  Tittman  v.  Thornton,  107  Mo.  500,  17  S.  W.  979. 
QnUra  Morefield  v.  Harri^  126  N.  C.  626,  86  S.  E.  125. 

So  an  administrator  de  bonis  tton  may  sue  his  predecessor  in  a  foreign  State  for  the 
balance  found  by  his  own  court  to  be  due  from  him.     Moore  v.  Fields,  42  Pa.  467. 

Similarly,  where  an  administrator  is  sued  and  gets  judgment  against  the  plaintiff 
for  costs,  he  may  sue  upon  the  judgment  in  another  State.  Oroen  v.  Heritage,  68 
H.  J.  L.  455,  48  AtL  698.  —  £d. 
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JohDSon,  a  citizen  of  Michigan,  in  behalf  of  himself  and  of  all  other 
persons  interested  in  the  administration  of  the  assets  of  Nelson  P. 
Stewait,  late  of  Detroit  in  the  county  of  Wayne  and  State  of  Mich- 
igan, against  several  persons,  citizens  of  New  York,  alleged  to  hold 
real  estate  in  New  York  under  conveyances  made  by  Stewart  in  fraud 
of  his  creditors. 

The  biU  is  founded  upon  the  jurisdiction  in  equity  of  the  Circuit 
Court  of  the  United  States,  independent  of  statutes  or  practice  in  any 
State,  to  administer,  as  between  citizens  of  different  States,  any  de- 
ceased person's  assets  within  its  jurisdiction.  Payne  v.  Hook,  7  Wall. 
425  ;  Kennedy  v.  Cieswell,  101  U.  S.  641. 

At  the  threshold  of  the  case,  we  are  met  by  the  question  whether  the 
plaintiff  shows  such  an  interest  in  Stewart's  estate  as  to  be  entitled  to 
invoke  the  exercise  of  this  jurisdiction. 

He  seeks  to  maintain  his  bill,  both  as  administrator  and  as  a  cred- 
itor, in  behalf  of  himself  and  all  other  creditors  of  Stewart. 

The  only  evidence  that  he  was  either  administrator  or  creditor  is  a 
duly  certified  copy  of  a  record  of  the  probate  court  of  the  county  of 
Wayne  and  State  of  Michigan,  showing  his  appointment  by  that  court 
as  admininistrator  of  Stewart's  estate ;  the  subsequent  appointment  by 
that  court,  pursuant  to  the  statutes  of  Michigan,  of  commissioners  to 
receive,  examine,  and  adjust  all  claims  of  creditors  against  the  estate ; 
and  the  report  of  those  commissioners,  allowing  several  claims,  includ- 
ing one  to  this  plaintiff,  ^*  Geoi'ge  E.  Johnson,  for  judgments  against 
claimant  in  Wayne  Circuit  Court  as  endorser,"  and  npiming  him  as 
administrator  as  the  party  objecting  to  the  allowance  of  all  the  claims. 

The  plaintiff  certainly  cannot  maintain  this  bill  as  administrator  of 
Stewart,  even  if  the  bill  can  be  construed  as  framed  in  that  aspect;  be- 
cause he  admits  that  he  has  never  taken  out  letters  of  administration  in 
New  York ;  and  the  letters  of  administration  granted  to  him  in  Mich- 
igan confer  no  power  beyond  the  limits  of  that  State,  and  cannot 
authorize  him  to  maintain  any  suit  in  the  courts,  either  State  or  national, 
held  in  any  other  State.  Stacy  v.  Thrasher,  6  How.  44,  58 ;  Noonan 
V.  Bradley,  9  Wall.  894.» 

1  The  foreign  representatiye  of  a  deceased  creditor  (whether  executor  or  adminis- 
trator) cannot  sue  on  the  claim  of  the  deceased.  Toorton  v.  Flower,  8  P.  Wms.  809 ; 
Allen  V.  Fairbanks,  86  Fed.  402 ;  Lewis  v.  Adams  (Cal.),  8  Pac.  619  ;  Hobart  v.  Tnm- 
]iike  Co.,  15  Conn.  145  ;  Naylor  v.  Moody,  2  Blackf.  247;  Qregory  v,  McCormick, 
120  Mo.  657,  25  S.  W.  565  (aemble) ;  Buffs  p.  Price,  G.  &  N.  68  ;  Chapman  v.  Fish, 
6  Hill,  554 ;  Graeme  v,  Harris,  1  Dall.  456 ;  Dodge  v,  Wetmore,  Brayt  92  ;  Dickinson 
V.  M'Craw,  4  Band.  158.  Thus  an  administrator  appointed  in  Maryland  before  the 
cession  of  the  District  of  Columbia  to  the  United  States  cannot  sue  in  the  District 
after  cession.  Fenwick  v.  Sears,  1  Cr.  259.  If  a  foreign  administrator  sues  in  Massa- 
chusetts and  is  allowed  to  recover  judgment,  which  is  satisfied,  suit  by  a  Massachusetts 
adminiBtrator,  subsequently  appointed,  is  not  barred.  Pond  v.  Makepeace,  2  Met. 
114. 

So  a  foreign  executor  or  administrator  cannot  bring  a  bill  of  reyivor  in  a  suit  begun 
by  the  deceased  before  his  death.    Barclift  v.  Treece,  77  Ala.  528  ;  Greer  v.  Ferguson, 
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The  question  renudns  whether,  as  sgainst  these  defendaiitSy  the 
plaintiff  has  proved  himself  to  be  a  creditor  of  Stewart.  The  only 
evidence  on  this  point,  as  already  observed,  is  the  record  of  the  pro- 
ceedings before  commissioners  appointed  by  the  Probate  Court  in 
Michigan.  It  becomes  necessary  therefore  to  consider  the  nature  and 
the  effect  of  those  proceedings. 

They  were  had  under  the  provisions  of  the  General  Statutes  of  Mich- 
igan (2  Howell's  Statutes,  §§  5888-5906),  «« the  general  idea*'  of  which 
as  stated  by  Judge  Cooley,  ''is  that  all  claims  against  tlie  estates  of 
deceased  persons  shall  be  duly  proved  before  commissioners  appointed 
to  hear  them,  or  before  the  Probate  Court  when  no  commissioners  are 
appointed.  The  commissioners  act  judicially  in  the  allowance  of 
claims,  and  the  administrator  cannot  bind  the  estate  by  admitting  their 
correctness,  but  must  leave  them  to  be  proved  in  the  usual  mode." 
Clark  V.  Davis,  82  Mich.  154,  157.  The  commissioners,  when  once 
appointed,  become  a  special  tribunal,  which,  for  most  purposes,  is 
independent  of  the  Probate  Court,  and  fh>m  which  either  party  may 
appeal  to  the  Circuit  Court  of  the  county ;  and,  as  against  an  adverse 
claimant,  the  administrator,  general  or  special,  represents  the  estate, 
both  before  the  commissioners  and  upon  the  appeal.  2  Howell's  Stat- 
utes, Sf  5907-5917;  Lothrop  v.  Conely,  89  Mich.  757.  The  de« 
cision  of  the  commissioners,  or  of  the  Circuit  Court  on  appeal,  should 
properly  be  only  an  allowance  or  disallowance  of  the  claim,  and  not  in 
the  form  of  a  judgment  at  common  law.  La  Boe  v.  Freeland,  8  Mich. 
580.  But,  as  between  the  parties  to  the  controversy,  and  as  to  the 
payment  of  the  claim  out  of  the  estate  in  the  control  of  the  Probate 
Court,  it  has  the  effect  of  a  judgment,  and  cannot  be  collaterally  im- 
peached by  either  of  those  parties.    Shurbun  t^.  Hooper,  40  Mich.  508. 

Those  statutes  provide  that  when  the  administrator  declines  to  ap- 
peal from  a  decision  of  the  commissioners,  an}*  person  interested  in 
the  estate  may  appeal  from  that  decision  to  the  Circuit  Court ;  and  that, 
when  a  claim  of  the  administrator  against  the  estate  is  disallowed  by 
the  commissioners  and  be  appeals,  he  shall  give  notice  of  his  appeal 
to  all  concerned  by  personal  service  or  by  publication.  2  Howell's  Stat- 
utes, §§  5916,  5917.  It  may  well  be  doubted  whether,  within  the 
spirit  and  intent  of  these  provisions,  the  administrator,  when  he  is  also 
the  claimant,  is  not  bound  to  give  notice  to  other  persons  interested  in 
the  estate,  in  order  that  they  may  have  an  opportunity  to  contest  his 
claim  before  the  commissioners ;  and  whether  an  allowance  of  his  claim, 

as  in  this  case,  in  the  absence  of  any  impartial  representative  of  the  ^ 

i 

56  Ark.  824  ;  Goodwiu  «.  Jones,  8  Mass.  614.    And  therefore  a  foreign  executor  may 
not  dismiss  a  suit  begun  by  bis  testator.     Warren  9,  Eddy,  18  Abb.  Pr.  28. 

In  Hichigan  it  has  been  held  that  a  foreign  executor  may  bring  and  maintain  a  suit 
upon  a  claim  of  the  testator,  provided  he  obtains  letters  of  administration  in  Mich* 
igan  before  trial.  Gray  v,  Franks,  86  Mich.  882,  49  N.  W.  180.  See  also  Hodges  v. 
Kimball,  91  Fed.  845.  In  several  States  a  foreign  executor  is  allowed  to  sue  by  statute. 
Lawrence  v.  Nebon,  148  U.  S.  216;  Bell  v.  Nichols,  88  Ala.  678.  —  £d.  | 
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estate,  and  of  other  persons  interested  therein,  can  be  of  any  binding 
effect,  even  in  Michigan.     See  Lothrop  v.  Conelj,  above  cited. 

But  we  need  not  decide  that  point,  because  upon  broader  grounds  it 
is  quite  clear  that  those  proceedings  are  incompetent  evidence,  in  this 
suit  and  against  these  defendants,  that  the  plaintiff  is  a  creditor  of 
Stewart  or  of  his  estate. 

A  Judgment  in  rem  binda  only  the  propertj'  within  the  control  of  tlie 
court  which  rendered  it ;  and  a  judgment  in  personam  binds  onl^'  the 
parties  to  that  judgment  and  those  in  privity  with  them. 

A  judgment  recovered  against  the  administrator  of  a  deceased  per- 
son  in  one  State  is  no  evidence  of  debt,  in  a  subsequent  suit  by  the 
same  plaintiff  in  another  State,  either  against  an  administrator,  whether 
the  same  or  a  different  person,  appointed  there,  or  against  an}*  other 
person  having  assets  of  the  deceased.  Aspden  v.  Nixon,  4  How.  467  ; 
Stacy  V.  Thrasher,  6  How.  44;  McLean  v.  Meek,  18  How.  16 ;  Low 
V.  Bartlett,  8  Allen,  259. 

In  Stacy  v.  Thrasher,  in  which  a  judgment,  recovered  in  one  State 
against  an  administrator  appointed  in  that  State,  upon  an  alleged  debt 
of  the  intestate,  was  held  to  be  incompetent  evidence  of  the  debt  in 
a  suit  brought  by  the  same  plaintiff  in  the  Circuit  Court  of  the 
United  States  held  within  another  State  against  an  administrator  there 
appointed  of  the  same  intestate,  the  reasons  given  by  Mr.  Justice 
Grier  have  so  strong  a  bearing  on  the  case  before  us,  and  on  the  argu- 
ment of  the  appellant^  as  to  be  worth  quoting  from :  — 

^^The  administrator  receives  his  authority  from  the  ordinar}*,  or 
other  officer  of  the  government  where  the  goods  of  the  intestate  are  sit- 
uate. But  coming  into  such  possession  by  succession  to  the  intestate, 
and  encumbered  with  the  duty  to  paj'  his  debts,  he  is  considered  in  law 
as  in  privity  with  him,  and  therefore  bound  or  estopped  by  a  judgment 
against  him.  Yet  his  representation  of  his  intestate  is  a  qualified  one, 
and  extends  not  beyond  the  assets  of  which  the  ordinary  had  jurisdic- 
tion."    6  How.  58. 

In  answering  the  objection  that  to  apply  these  principles  to  a  judg- 
ment obtained  in  another  State  of  the  Union  would  be  to  deny  it  the 
faith  and  credit,  and  the  effect,  to  which  it  was  entitled  b}'  the  Consti- 
tution and  laws  of  the  United  States,  he  observed  that  it  was  evidence, 
and  conclusive  by  way  of  estoppel  only  between  the  same  parties,  or 
their  privies,  or  on  the  same  subject-matter  when  the  proceeding  was 
in  rem  ;  and  tliat  the  parties  to  the  judgments  in  question  were  not  the 
same ;  neither  were  they  privies,  in  blood,  in  law,  or  by  estate ;  and 
proceeded  as  follows : 

'^An  administrator  under  grant  of  administration  in  one  State 
stands  in  none  of  these  relations  to  an  administrator  in  another. 
Each  is  privy  to  the  testator,  and  would  be  estopped  by  a  judgment 
against  him ;  but  they  have  no  privity  with  each  other,  in  law  or  in 
estate.  They  receive  their  authority  from  different  sovereignties,  and 
over  different  property.    The  authority  of  each  is  paramount  to  the 
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Other.  Each  is  aocoantable  to  the  ordinary  from  whom  he  receives  his 
authority.  Nor  does  the  one  come  by  succession  to  the  other  into 
the  trust  of  the  same  property,  encumbered  by  the  same  debts." 
6  How.  59,  60. 

*^  It  isfor  those  who  assert  this  privity  to  show  wherein  it  lies,  and 
the  argument  for  it  seems  to  be  this :  That  the  judgment  against  the 
administrator  is  against  the  estate  of  the  intestate,  and  that  his  estate, 
wheresoever  situate,  is  liable  to  pay  his  debts ;  therefore  the  plaintiff, 
having  once  established  his  claim  against  the  estate  by  the  Judgment  of 
a  court,  should  not  be  called  on  to  make  proof  of  it  again.  This  argu- 
ment assumes  that  the  judgment  is  in  rem,  and  not  in  personam^  or 
that  the  estate  has  a  sort  of  corporate  entity  and  unity.  But  this  is 
not  true,  either  in  fact  or  in  legal  construction.  The  judgment  is 
against  the  person  of  the  administrator,  that  he  shall  pay  the  debt  of 
the  intestate  out  of  the  funds  committed  to  his  care.  If  there  be  another 
administrator  in  another  State,  liable  to  pay  the  same  debt,  he  may  be 
subjected  to  a  like  judgment  upon  the  same  demand,  but  the  assets  in 
his  hands  cannot  be  affected  by  a  judgment  to  which  he  is  personally  a 
stranger."  '^  The  laws  and  courts  of  a  State  can  only  affect  persons 
and  things  within  their  jurisdiction.  Consequently,  both  as  to  the  ad- 
ministrator and  the  property  confided  to  him,  a  judgment  in  another 
State  is  res  inter  dlioa  acta.  It  cannot  be  even  prima  facie  evidence 
of  a  debt ;  for  if  it  have  any  effect  at  all,  it  must  be  as  a  judgment, 
and  operate  by  way  of  estoppel.''    6  How.  60,  61. 

In  Low  u  Bartlett,  above  cited,  following  the  decisions  of  this  court, 
it  was  held  that  a  judgment  allowing  a  claim  against  the  estate  of  a 
deceased  person  in  Vermont,  under  statutes  similar  to  those  of  Mich- 
igan, was  not  competent  evidence  of  debt  in  a  suit  in  equity  brought 
in  Massachusetts  by  the  same  plaintiff  against  an  executor  appointed 
there,  and  against  legatees  who  had  received  money  from  him ;  the 
court  saying :  *'  The  judgment  in  Vermont  was  in  no  sense  a  judgment 
against  them,  nor  against  the  property  which  they  had  received  from 
the  executor."    8  Allen,  266. 

In  the  case  at  bar,  the  allowance  of  Johnson's  claim  by  the  commis- 
sioners appointed  by  the  Probate  Court  in  Michigan,  giving  it  the  utmost 
possible  effect,  faith,  and  credit,  yet,  if  considered  as  a  judgment  in  remj 
bound  only  the  assets  within  the  jurisdiction  of  that  court,  and,  con- 
sidered as  a  judgment  inter  partes^  bound  only  the  parties  to  it  and 
their  privies.  It  was  not  a  judgment  against  Stewart  in  hU  lifetime, 
nor  against  his  estate  wherever  it  might  be ;  but  only  against  his  assets 
and  his  administrator  in  Michigan.  The  only  parties  to  the  decision 
of  the  commissioners  were  Johnson,  in  his  personal  capacity,  as  claim- 
ant, and  Johnson,  in  his  representative  capacity,  as  administrator  of 
those  assets,  as  defendant  The  present  defendants  were  not  par- 
ties to  that  judgment,  nor  in  privity  with  Johnson  In  either  capacity. 
If  any  other  claimant  in  those  proceedings  had  been  the  plaintiff  here, 
the  allowance  of  his  claim  in  Michigan  would  have  been  no  evidence 
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of  any  debt  doe  to  him  fh>m  the  deceased,  in  this  suit  broaght  in  New 

York  to  recover  alleged  property  of  the  deceased  in  New  York  fh>m 

third  persons,  none  of  whom  were  parties  to  those  proceedings  or  in 

privity  with  either  party  to  them.    The  fact  that  this  plaintiff  was  him* 

self  the  only  party  on  both  sides  of  those  proceedings  cannot,  to  say 

the  least,  give  the  decision  therein  any  greater  effect  against  these 

defendants. 
The  objection  is  not  that  the  plaintiff  cannot  maintain  this  bill  without 

first  recovering  judgment  on  his  debt  in  New  York,  But  that  there  is  no 
evidence  whatever  of  his  debt  except  the  judgment  in  Michigan,  and 
that  that  judgment,  being  res  inter  alios  acta^  is  not  competent  evi- 
dence against  these  defendants. 

This  objection  being  fatal  to  the  maintenance  of  this  bill,  there  is  no 
occasion  to  consider  the  other  questions,  of  law  or  of  fact»  mentioned 
in  the  opinion  of  the  Circuit  Court  and  discussed  at  bar. 

Decree  affirmed.  * 

Bbowk,  J.,  dissenting.' 
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Common  Pleas.    1868. 
[ReporUd  15  ComvMn  Benth,  New  Series,  841.] 

Erls,  G.  J.*  —  Upon  the  argument  of  these  demurrers,  several  ques- 
tions have  been  raised  with  reference  to  the  French  law.    The  founda- 

1  Ace.  Taylor  o.  Brown,  85  N.  H.  484.  And  so  a  Masaachoaetts  ezecntor  cannot 
prove  in  the  Masaachuaetta  Probate  Coort  a  balance  allowed  him  on  an  accounting  aa 
ancillary  adminiatrator  in  a  foreign  court.    Ela  v.  Edwarda,  18  All.  48. 

So  generally  a  judgment  obtained  in  one  State  against  the  repreaentatiTe  of  the 
deceaaed  there  appointed  frill  not  be  recognized  in  another  State  in  a  auit  against  the 
repreaentatiYC  there.  Aspden  v,  Nixon,  4  How.  467  ;  Mcljcan  p.  Meek,  18  How.  16  ; 
Dent  V.  Ashley,  Hemph.  54  ;  Arizona  Cattle  Ca  v.  Huber  (Ari.),  88  Pac.  555;  Turner 
V.  Riaor,  54  Ark.  88 ;  Lewis  v.  Adams,  70  Cal.  408,  11  Pac.  888;  McGanrey  v.  Dar- 
nall,  184  IlL  867,  25  N  .£.  1005  ;  Creswell  v.  Slack,  68  la.  110  ;  Low  v.  Bartlett,  8  All. 
259;  Braithwaite  v.  Harvey,  14  Mont  208,86  Pac.  88  ;  Brodie  v.  Bickley,  2  Bawle,  481 ; 
King  V,  Clarke,  2  Hill  £q.  611 ;  Jones  v.  Jones,  15  Tex.  463  ;  Price  v.  Mace,  47  Wis.  28 ; 
Tighe  V.  Tighe,  Ir.  B.  11  £q.  208.  Contra,  Creighton  v.  Murphy,  8  Neh.  849, 1  N.  W. 
188,  where  process  was  served  on  the  deceaaed  before  his  death.  This  is  true  even 
though  the  foreign  administrator  was  the  same  person  as  the  domestic  representative. 
Johnson  r.  McKinnon,  (Ala.)  29  So.  696 ;  S.  v.  Fulton,  (Tenn.  Ch.)  49  S.  W.  297. 

In  Louisiana  it  has  been  held  that  judgment  against  an  executor  may  be  enforced 
against  him  in  any  other  State  in  which  he  has  also  been  appointed  executor,  Turley 
V.  Dreyfus,  88  La.  Ann.  885.  And  in  a  few  States  it  has  been  held  that  where  judg* 
ment  has  been  obtained  against  a  executor  be  may  be  sued  on  it  personal]  j  in  another 
State.    Latine  v.  aements,  8  Ga.  426  ;  White  v.  ArehbUl,  2  Sneed,  588.  ~  £d. 

*  The  dissenting  opinion  is  omitted.  —  Ed. 

*  The  statement  of  facts,  arguments  of  counsel,  and  part  of  the  opinion,  in  which 
the  validity  of  certain  pleas  is  discussed,  are  omitted.  Williams  and  Ksatino,  JJ.» 
delivered  concurring  opinions, — Ed. 
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lion  of  the  litigation  was  oertaia  bills  of  exchange  of  which  the  deceased, 
Jacqaes  Alexander  Francois  Vanquelin,  was  drawer,  the  defendant  the 
acceptor,  and  one  Bolli  the  indorsee.  BoUi  brought  an  action  against 
both  drawer  and  acceptor  in  the  Court  of  the  Tribunal  de  Commerce 
of  the  department  of  tiie  Seine,  and  obtained  Judgment  against  them. 
Vanquelin,  the  drawer,  died :  his  widow,  the  now  plaintiff,  in  accord- 
ance with  the  laws  of  France,  became  the  donee  of  the  universality  of 
the  real  and  personal  estates  belonging  to  the  succession  of  the  deceased 
at  his  death ;  and  she  alleges  that  thereby  and  according  to  the  laws  of 
France  all  rights,  claims,  and  causes  of  action,  and  all  liabilities  and 
obligations  of  the  deceased  vested  in  her  personally  and  absolutely,  and 
she  became,  according  to  the  said  laws,  liable  personally  upon  the  said 
judgment,  and  also  entitled  personally  and  in  her  own  name  to  sue  for 
and  enforce  all  the  rights  and  claims  of  the  deceased,  and  tliat  she  was 
according^to  the  said  laws  substituted  for  and  placed  in  the  same  posi- 
tion with  respect  to  the  defendant,  as  regarded  the  said  bills  of  ex- 
change and  the  Judgment  thereon,  to  all  intents  and  purposes,  as  the 
deceased  had  been  in  his  lifetime.  The  count  then  goes  on  to  all^e 
that  afterwards,  and  whilst  the  Judgment  was  in  full  force  and  unsatis- 
fied, and  the  plaintiff  and  defendant  were  both  liable  thereupon,  the 
plaintiff,  in  accordance  with  the  laws  of  France,  was  obliged  to  pay  and 
did  pay  the  fhll  amount  of  the  Judgment  and  all  interest  due  thereon, 
and  that  thereupon  Bolli  delivered  to  her  the  said  bills  of  exchange  and 
the  record  of  the  said  Judgment,  and  the  plaintiff  then  became  and  still 
was  according  to  the  laws  of  France  entitled  to  the  benefit  of  all  the 
rights  of  Bolli  upon  the  said  Judgment  against  the  defendant,  and  en- 
titled to  enforce  the  same  against  the  defendant,  and  to  be  substituted 
for  Bolli  in  all  his  rights  against  the  defendant  in  respect  of  the  said 
Judgment;  and  that  the  defendant  became  indebted  and  liable  to  pay 
her  the  amount  so  paid  by  her  upon  the  said  Judgment,  with  6  per  cent 
interest  thereon  until  payment  The  count  then  goes  on  to  all^e  that 
the  plaintiff,  having  these  rights,  in  order  to  keep  alive  the  liability  of 
the  defendant,  and  to  prevent  the  same  from  being  barred  by  lapse  of 
time,  and  in  order  to  give  effect  to  and  enforce  her  claim  against  the 
defendant,  took  proceedings  in  the  Tribunal  Civil  of  the  First  Instance 
of  the  department  of  the  Seine,  and  that  thereupon,  according  to  the 
practice  and  procedure  of  the  said  court,  on  the  2d  of  April,  1862,  by 
adjudication  of  the  said  court  an  injunction  was  made  to  the  defendant 
to  pay  certain  sums  of  money  for  principal,  interest,  and  costs,  and  it 
was  adjudged  and  notified  to  the  defendant  that  he  would  be  constrained 
to  do  so  by  all  lawful  means  and  by  arrest  of  his  body.  That  is  the 
substance  of  the  first  count.  The  substance  of  the  second  count  is, 
that  certain  bills  of  exchange  were  drawn  upon  the  defendant  by  the 
deceased,  and  accepted  by  him,  and  dishonoured;  that  the  deceased 
died,  and  the  plaintiff  was  according  to  the  laws  of  France  the  donee 
^f  the  universality  of  the  personal  and  real  estates  belonging  to  the 
Succession  of  the  deceased,  and  thereupon  became  entitled  to  all  debts. 
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claims,  and  causes  of  action  which  the  deceased  was  entitled  to,  and 
the  same  became  and  were  according  to  the  said  laws  vested  in  the 
plaintiff  personally  and  absolutely,  in  the  same  manner  to  all  intents 
and  purposes  as*  they  were  vested  in  the  deceased,  and  the  plaintiff  was 
entitled  to  demand  and  sue  for  the  same  in  her  own  name  and  in  her 
own  right,  and  the  claims  and  rights  of  the  deceased  upon  the  said 
bills  became  vested  in  the  plaintiff,  and  she  became  entitled  to  sue  the 
defendant  thereupon  in  her  own  name  and  in  her  own  right ;  and  she 
demands  payment  of  the  amount  thereof  and  interest.  The  ground 
of  the  demurrer  to  these  two  counts,  is,  that  the  plaintiff  is  in  effect 
suing  in  a  representative  character,  which  she  cannot  do  without  hav- 
ing obtained  letters  of  administration  in  this  country.  The  allegation 
in  both  counts  is,  that,  being  donee  of  the  universality  of  the  personal 
and  real  estates  belonging  to  the  succession  of  her  deceased  husband, 
the  plaintiff  became  according  to  the  laws  of  France  entitled  to  all  the 
propertj'  and  rights  of  the  deceased  absolutely  in  her  own  right,  and 
not  in  any  representative  capacity*.  I  am  of  opinion  that  that  aver- 
ment, if  it  were  ne^cessary  to  stand  upon  it,  must  be  taken  to  be  true, 
and  so  it  appears  upon  the  record  that  the  law  of  France,  in  which 
country  all  the  parties  were  domiciled,  would  give  her  a  locus  standi  to 
sue  there  in  her  personal  capacity.  But  it  is  not  necessary  to  rest 
upon  that.  The  first  count  shows,  that,  after  the  death  of  her  hus- 
band, the  plaintiff  paid  the  amount  due  to  Bolli  in  respect  of  the  bills 
and  the  Judgment ;  and  that,  it  seems,  would  give  her  the  right  to  sue 
in  the  courts  of  France  In  her  own  name  and  in  her  own  right,  as  in- 
deed it  would  in  this  country  also.^  It  has  on  many  occasions  been 
I  held  that  an  executor  or  administrator  has  his  election  to  sue  either  in 
;  his  own  right  or  in  his  representative  character  in  respect  of  transac- 
.  tions  arising  since  the  death  of  the  testator  or  intestate,  although  what 
is  recovered  would  be  assets  in  his  hands.  Here,  the  alleged  cause  of 
action  is  founded  mainlj-  upon  what  was  done  b}'  the  plaintiff  aftor  the 
death  of  her  husband.  There  is  a  further  answer  to  the  demurrer  to 
the  first  count,  viz.  that  the  rights  of  the  plaintiff  were  confirmed  by 
the  second  adjudication  or  injunction  obtained  by  her  in  the  Tribunal 
Civil  of  the  First  Instance  of  the  department  of  the  Seine,  which  en- 
titled her  to  execution  against  the  defendant  in  that  country.  It  seems 
to  me,  therefore,  that  there  is  abundant  on  the  first  count  to  show  that 
the  plaintiff  has  a  good  cause  of  action  against  the  defendant  in  her 
individual  capacity,  without  having  recourse  to  the  special  matter  before 
adverted  to.  As  to  the  demurrer  to  the  second  count,  it  is  clear  that 
the  plaintiff  took  the  bills  on  the  death  of  her  husband,  and,  if  nothing 
more  appeared,  she  could  only  enforce  them  here  by  clothing  herself 
with  the  character  of  his  representative.  But  the  law  of  domicil  at- 
taches to  these  parties;  and  there  is  a  distinct  averment  that  the 
plaintiff  was,  according  to  the  laws  of  France,  '*  the  donee  of  the  uni- 
versality of  the  personal  and  real  estates  belonging  to  the  succession 
of  the  deceased,  and  thereupon  became  entitled  to  all  debts,  claims, 
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and  causes  of  action  which  the  deceased  was  entitled  to,  and  the  same 
became  and  were  according  to  the  said  laws  vested  in  the  plaintiff  per- 
sonally and  absolutely*  in  the  same  manner  to  all  intents  and  purposes 
as  they  were  vested  in  the  deceased,  and  the  plaintiff  was  and  is  en- 
titled to  demand  and  sue  for  the  same  in  her  mon  name  and  in  her 
own  righty  and  the  claims  and  rights  of  the  deceased  upon  the  said 
bills  became  vested  in  the  plaintiff,  and  the  plaintiff  became  entitled 
to  sue  the  defendant  thereupon  in  her  ovm  name  and  in  her  aten 
right!*  I  think  it  sufficiently  appears  upon  this  record  that  the  plain- 
tiff was  entitled  to  sue  upon  these  bills  in  her  own  right ;  the  fact  of 
her  being  the  donee  of  the  universality  of  the  personal  and  real  estates 
belonging  to  the  succession  of  her  deceased  husband  giving  her  by  the 
law  of  France  rights  different  from  those  which  an  executor  or  an  ad- 
ministrator has  in  this  country.  I  am  therefore  of  opinion  that  the 
plaintiff  is  entitled  to  our  Judgment  upon  the  demurrers  to  both  counts 
of  the  declaration.^ 


CURRIE  V.  BIRCHAM. 

King's  Bench.    1822. 
[Reported  1  Dowling  A  Rifland,  85.] 

Assumpsit  for  money  had  and  received  by  the  defendants  to  the 
plaintiff's  use.  The  defendants  pleaded  the  general  issue ;  the  statute  of 
limitations ;  and  several  special  pleas.  The  question  at  the  trial  arose 
upon  the  plea  of  the  general  issue.  At  the  trial  before  Abbott,  C.  J., 
at  the  Guildhall  Sittings  after  last  Michaelmas  Term,  the  case  proved 
in  evidence  was  this:  In  the  year  1806,  Norman  Newby,  quarter- 
master of  the  84th  regiment  of  foot,  went  out  to  India,  indebted 
to  the  plaintiff,  a  laceman  in  London,  and  to  other  tradesmen,  for 
his  military  equipments,  and  other  property  of  considerable  value. 
Shortly  after  bis  arrival  in  India,  he  died  intestate.    His  wife  took 

1  Where  by  the  law  of  the  domicil  of  the  deceased  a  nnireTsal  sacceesor  legally  be- 
comes entitled  at  the  death  to  all  his  rights  and  subject  to  all  bis  liabilities,  snob  suc- 
cessor may  sue  or  be  sued  upon  such  rights  or  liabilities  in  a  foreign  State.  Beavan 
V.  Hastings,  2  K.  &  J.  724;  King  v.  Martin,  67  Ala.  177. 

A  representative  may  sue  in  a  foreign  State  upon  any  right  which  did  not  form  part 
of  the  estate  of  the  deceased,  but  accrued  to  bim  after  the  death,  even  though  be  will 
be  accountable  as  such  representat&ve  to  bis  oourt  for  wbat  he  recovers.  Perkins  v. 
Stone,  18  Conn.  270  ;  Steitler  v.  Helenbush,  (Ky.)  61  8.  W.  701.  Thus  he  may  sue 
upon  a  note  running  to  him  as  administrator :  Rittenhouse  v.  Ammerman,  64  Mo. 
107 ;  Tillman  v.  Walkup,  7  S.  C.  60 ;  VL\wn  a  judgment  assigned  to  bim  as  adminis- 
trator :  Rucks  p.  Taylor,  49  Miss.  562 ;  upon  a  policy  of  insurance  taken  out  by  bim 
on  the  property  of  the  estate  :  Abbott  v.  Miller,  10  Mo.  141 ;  to  recover  a  deposit  he 
has  made  as  administrator  in  a  foreign  bank  :  Bingbsm  v.  Marine  Nat.  Bank,  112 
N.  Y.  661, 19  N.  E.  416;  to  recover  dividends  on  stock  in  a  foreign  corporation  : 
Smith  V,  Cuyler,  78  Oa.  664,  8  S.  E.  406.  —Ed. 
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out  letters  of  admkiiatration  of  his  effects  in  the  Reoorder^s  Coart  at 
Bomba3' ;  and,  having  collected  some  of  his  effects,  realized  the  pro- 
ceeds in  govemroent  bills,  drawn  on  England,  and  returned  to  this 
country,  '  leaving  a  brother  officer  of  her  husband  tp  collect  the 
remainder  of  his  effects,  and  remit  the  proceeds  in  like  manner,  for  her 
account,  after  she  quitted  India.  The  defendants'  testator,  John 
Moore,  had  been  Mr.  Newb^-'s  agent,  and  all  the  bilU  in  question  came 
to  his  hands  through  the  medium  of  Mrs.  Newbj,  and  as  was  alleged, 
converted  by  him  into  cash.  The  plaintiff  being  unable  to  obtain  pay- 
ment of  his  debt,  in  the  year  1816,  took  out  letters  of  administration 
of  the  estate  and  effects  of  Mr.  Newb}^  as  his  creditor,  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury,  and  filed  a  bill  in  Equity 
against  Mr.  Moore,  and  Mrs.  Newby  (who  was  then  married  to  anotlier 
husband),  to  account  for  the  money  which  had  come  into  their  hands, 
the  property  of  the  intestate.  In  his  answer  to  this  bill,  filed  in  1817, 
Mr.  Moore  stated,  that  he  had  paid  over  all  the  money  which  had  come 
to  his  hands,  to  Mrs.  Newby,  as  the  administratrix  of  her  husband's 
effects  and  as  her  agent,  with  the  exception  of  a  sum  of  £170  which  he 
retained  for  a  debt  contracted  with  him  by  the  intestate  when  living. 
Mr.  Moore  afterwards  died,  and  b}*  his  will  appointed  the  defendants 
his  executors,  against  whom  the  present  action  was  brought  At  the 
trial,  the  plaintiff's  claim  was  reduced  to  the  sum  of  £170  which  Mr. 
Moore,  in  his  answer  to  the  bill  in  Chancer}',  admitted  he  had  retained 
in  his  hands  for  a  debt  due  to  him  fh)m  the  intestate.  The  question 
was,  as  to  the  plaintiff's  right  to  sue.  It  was  objected,  that  the  letters 
of  administration  granted  by  the  Recorder's  Court  at  Bombay  to  Mrs. 
Newby,  must  prevail  against  the  administration  granted  to  the  plaintiff 
in  this  country,  and  that  if  any  action  lay  against  Moore's  executors, 
it  must  be  at  the  suit  of  Mrs.  Newby,  he  having  been  her  agent  Of 
this  opinion  was  Abbott,  C.  J.,  who  nonsuited  the  plaintiff,  but  gave 
him  leave  to  move  to  enter  a  verdict  for  the  sum  of  £170  above-men- 
tioned, if  the  court  should  be  of  opinion  that  the  action  was  well 
brought. 

Marryat  now  moved  accordingly  to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  plaintiff  for  £170.  He  contended,  that  the  plaintiff 
was  entitled  to  maintain  this  action  by  virtue  of  the  letters  of  adminis- 
tration granted  to  him  in  this  country.  Admitting  that  the  letters  of 
administration  granted  to  Mrs.  Newby,  in  the  Recorder's  Court  of  Bom- 
bay, to  be  valid  and  effectual  in  that  country,  still  they  could  not  operate 
here ;  and  therefore  it  was  incumbent  on  Mrs.  Newby,  if  she  meant  to 
act  as  administratrix  of  her  husband's  effects,  to  have  taken  out  letters 
of  administration  in  this  country.  This  she  had  not  done ;  and  the 
letters  granted  to  her  in  India  could  not  prevail  against  those  which  had 
been  granted  to  the  plaintiff  by  the  Prerogative  Court.  The  operation 
of  her  letters  had  ceased  on  her  quitting  India.  Then,  as  the  effects  of 
Newby  were  not  realized  until  they  reached  this  country,  when  the  bills 
were  converted  into  sash,  the  plaintiff  was  entitled  to  administer  tliat 
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mone}'  b}'  virtue  of  the  administration  which  he  had  obtained,  and  con- 
sequently this  action  was  well  brought  Vide  Tourton  v.  Flower,  3  P. 
Wms.  869 ;  Jannery  v.Sealey,  1  Vent.  89  ;  and- 26  Geo.  III.  c.  57. 

Per  Curiam.  We  are  of  opinion  that  this  action  will  not  lie  at  the 
suit  of  this  plaintiff.  The  wife  of  the  intestate  is  entitled  to  all  the 
effects  of  which  her  husband  died  possessed  in  India,  by  virtue  of 
the  letters  of  administration  granted  to  her  in  that  country.  It  is  not 
suggested  that  the  sum  of  money  in  question  was  not  a  part  of  the  pro- 
ceeds of  the  intestate's  effects.  The  effects  are  remitted  to  this  country 
by  her  in  the  shape  of  bills,  and  they  come  to  the  hands  of  her  agent 
Moore.  He  receives  the  money  to  her  use,  and  in  her  own  right  as 
administratrix.  If  she  has  any  claim  upon  the  monej',  which  it  Is 
alleged  that  Moore  retained  in  his  hands,  she  may  maintain  an  action, 
but  it  will  not  lie  at  the  suit  of  this  plaintiff,  under  the  letters  of 
administration  which  he  has  obtained. 

Huk  rtfused^ 


PETERSEN  V.  CHEMICAL  BANE. 

Court  of  Appeals,  Kbw  York.    1865. 

[Rtpwied  83  Nno  York,  21.] 

This  action  was  brought  in  the  Superior  Court  of  New  York  to 
recover  the  sum  of  $82,821.24,  being  an  amount  standing  to  the  credit 
of  Aaron  Cohen,  as  a  dealer  on  the  books  of  the  defendants'  bank  in 
New  York.  Cohen  died  at  tlie  city  of  New  Haven  in  Connecticut,  on 
the  27th  day  of  July,  1862.  He  left  a  last  will  and  testament,  eze- 
cuted  in  New  York,  on  the  11th  June,  1861,  which  was  duly  attested 
by  two  witnesses,  b}'  which  he  appointed  David  McCoard  and  Cohen  M. 
SoHa  of  New  Orleans,  executors.  The  will  was  proved  and  admitted 
to  record  in  the  Probate  Court  of  the  District  of  New  Haven,  in 
September,  1862;  and  the  executors  not  appearing  to  qualify,  and 
one  of  them  having  renounced,  administration  with  the  will  annexed 
was  granted  to  David  J.  Peck  of  New  Haven,  he  giving  a  bond  with 
several  sureties,  in  the  penalty  of  $200,000,  conditioned  to  make  an 
inventoiy,  and  to  account,  etc.  He  demanded  of  the  defendants  the 
above  amount  standing  to  the  credit  of  Cohen,  presenting  an  authenti- 
cated copy  of  his  ap|X>intment,  but  payment  was  declined.  He  then, 
on  the  2d  December  1862^  made  a  transfer  under  his  hand  and  seal  of 
the  debt  due  from  the  defendants  to  the  plaintiff  in  this  action.    The 

1  AoB.  Williamaon  v.  Branch  Bank,  7  Ala.  906  ;  Holcomb  v,  Phelps,  16  Conn.  127  ; 
Norton  v.  Palmer,  7  Cosh.  523 ;  Dorsay  v.  GonneU,  22  N.  B.  564.  Contra,  Naylor  o, 
Moffatt,  29  Mow  186.    And  see  Bond  r.  Graham,  1  Hare  482. 

Where  personal  property  is  brought  into  a  State  after  tl^e  death  of  the  deceased,  the 
exeontor  or  administrator  appointed  in  the  State  where  the  property  was  at  the  death 
may  sae  in  the  former  State  for  injury  to  the  property.    Clark  v.  Holt,  16  Ark,  257 ; 
Embry  v.  Millar,  1  A.  K.  Marsh.  800.—  £d. 
TOL.  ui.  —  8 
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iDstrument  is  expressed  to  be  in  consideration  of  $82,321.24  received 
to  the  assignor's  full  satisfaction ;  and  it  contains  proper  words  of 
sale  and  assignment,  and  a  guaranty  of  the  collection  of  the  amount, 
and  a  promise  to  indemnify  the  plaintiff  against  loss  by  reason  of  the 
purchase.  The  plaintiff  called  at  the  bank  with  this  instrument,  pre- 
senting his  own  check  and  also  that  of  Peck,  and  demanded  the 
money.  He  also  exhibited  an  instrument,  signed  by  all  the  legatees 
named  in  the  will,  with  the  exception  of  one  who  resided  in  an  in- 
surgent State,  and  who  was  entitled  to  one-sixth  of  the  residue, 
requesting  that  the  money  might  be  paid  over  to  Peck  as  adminis- 
trator ;  but  the  defendant  persisted  in  refusing  payment,  on  the  ground, 
apparently,  that  it  could  not  safely  be  paid,  except  to  an  administrator 
appointed  under  the  laws  of  this  State. 

The  controverted  questions  of  fact  to  which  the  evidence  on  the 
trial  was  directed,  related  to  the  domicil  of  Cohen  at  the  time  of  his 
death,  and  to  the  circumstances  under  which  the  transfers  to  the 
plaintiff  were  made.^ 

It  was  very  clearly  proved  that  he  owed  no  debts  in  New  York,  and 
only  a  few  very  small  sums  in  New  Haven.  The  legatees  in  his  will, 
besides  $15,000  to  a  friend  in  New  York  and  $5,000  to  another  in 
New  Orleans,  and  $5,500  to  his  servants,  were  his  brothers  and  sisters 
in  New  York,  New  Orleans,  and  Philadelphia. 

In  regard  to  the  transfer,  the  evidence  was  that  the  plaintiff  was  one 
of  the  sureties  of  Peck  in  the  administration  bond,  and  had  acted  as 
his  agent  in  the  settlement  of  the  estate.  The  consideration  did  not 
appear  to  have  been  paid  absolutely.  The  amount  was  advanced  by 
the  plaintiff,  and,  together  with  other  moneys  of  the  estate,  was 
deposited  in  a  bank  in  the  name  of  the  plaintiff  as  trustee,  he  having, 
however,  by  the  arrangement;  no  right  to  claim  it,  except  by  the  direc- 
tion of  Peck,  the  intention  apparently  being  that  it  should  be  paid  out 
in  the  course  of  administration. 

The  defendant's  counsel  moved  for  the  dismissal  of  the  complaint, 
on  the  grounds  that  an  action  would  not  lie  by  an  assignee  of  a  foreign 
administrator;  that  there  was  no  consideration  for  the  transfer,  and 
that  it  was  made  to  evade  the  laws  of  this  State,  and  that  the  Probate 
Court  in  Connecticut  had  not  Jurisdiction ;  and  the  counsel  also  insisted 
that  the  question  as  to  the  domicil  of  Cohen  should,  at  least,  be 
submitted  to  the  Jury.  The  motion  was  denied,  and  the  Judge  in- 
structed the  Jury  to  find  for  the  plaintiff.  The  defendant's  counsel 
excepted.  It  was  directed  that  the  exceptions  be  heard,  in  the  first 
instance,  at  the  General  Term.  The  verdict  was  for  the  plaintiff  for 
the  amount  claimed,  with  interest ;  and  judgment  for  the  plaintiff  was 
rendered  thereon  at  the  General  Term,  upon  which  the  defendant 
brought  this  appeal. 

^  So  mach  of  the  statement  of  facts  and  opinion  as  involve  the  decision  of  this  ques- 
tion of  (act  is  omitted.  The  aiguments  of  counsel  and  concuniiig  opinion  of  Pottkb, 
J.,  aie  also  omitted.  —  En. 
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* 

Dbnio,  C.  J.  The  evidence  was  quite  conclasive  that  the  domicil 
of  Cohen  at  the  time  of  his  death  was  at  New  Haven.  ...  A  foreign 
executor  or  administrator  (and  one  appointed  under  the  laws  of  a 
sister  State  of  the  Union  is  foreign  in  the  sense  of  the  rule),  cannot 
sue  in  his  representative  character  in  the  courts  of  this  State.  The 
question  whether  a  party  deriving  title  to  a  chose  in  action  by  transfer 
ftom  such  an  executor  or  administrator,  can  prosecute  the  debtor 
residing  here,  in  our  courts,  has  been  variousl}'  decided  in  the  cases  to 
which  we  have  been  referred.  In  the  Supreme  Court  in  the  first 
district,  the  Merchants'  Bank  of  New  York  was  sued  for  refusing  to 
transfer  to  the  plaintiff  one  hundred  shares  of  its  stock,  to  which  the 
latter  made  title  by  transfers  from  the  executors  of  one  Robert  Middle- 
brook,  in  whose  name  the  stock  stood  on  the  books  of  the  bank.  He 
died  at  his  residence  in  Connecticut,  and  his  will  had  been  proved,  and 
letters  testamentary  had  been  issued  by  the  Probate  Court  of  the 
proper  district  in  that  State.  The  plaintiff  was  a  legatee  of  a  certain 
amount  of  the  testator's  stock,  and  the  shares  in  controversy  had  been 
assigned  to  him  in  satisfaction  of  the  legacy.  The  court  held  that 
the  executors  became  vested  with  the  title  to  the  stock,  and  that  the 
plaintiff,  though  he  derived  his  title  under  them,  could  enforce  his 
right  against  the  bank  in  our  courts,  and  judgment  was  accordingly 
given  in  his  favor.  Middlebrook  v.  The  Merchants'  Bank,  27  How. 
Pr.  474 ;  s.  o.  at  Special  Term,  24  How.  Pr.  267. 

A  different  rule  has  been  established  in  the  courts  of  New  Hamp- 
shire and  of  Maine.  Thompson  v.  Wilson,  2  N.  H.  291 ;  Stearns  v. 
Bumham,  5  Greenl.  261.  In  each  of  these  cases  the  defendant  was 
sued  as  the  maker  of  a  promissory  note,  hy  parties  claiming  as  in- 
dorsees under  indorsements  by  the  executors  of  the  payees  who  were 
respectively  re8ident9  of  Massachusetts,  and  whose  wills  were  proved 
and  letters  thereon  issued  in  that  State.  The  defendants  prevailed  in 
each  case,  on  the  objection  that  the  respective  plaintiffs  were  subject 
to  the  same  disability  to  sue  which  would  have  attached  to  the  ex- 
ecutors if  they  had  attempted  to  prosecute  in  another  State  than  that 
under  whose  laws  their  letters  testamentary  were  granted.  In  the  first 
case  the  Judgment  was  placed  upon  the  English  ecclesiastical  law,  by 
which  probates  of  wills  and  grants  of  administration  are  void  when 
not  made  by  the  ordinary  of  the  proper  diocese,  a  doctrine  which  I  do 
not  think  applicable  to  questions  arising  between  different  States,  as 
it  makes  no  allowance  for  the  principles  of  international  comity.  In 
the  case  in  Maine,  it  was  thought  that  allowing  a  recovery  would  be 
an  indirect  mode  of  giving  operation  in  Maine  to  the  laws  of  Massa- 
chusetts, and  also  that  the  effects  of  the  deceased  might  thereby  be  with- 
drawn from  the  State,  to  the  prejudice  of  creditors  residing  there. 

The  precise  case  now  before  us  came  before  the  Supreme  Court 
of  the  United  States  in  Harper  v.  Butler  (2  Pet  239).  The  suit  was 
brought  in  Mississippi,  on  a  chose  in  action,  originally  existing  in 
fkvor  of  a  citizen  of  Kentucky,  who  died  there,  and  whose  executor 
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having  letters  testamentar)'  issaed  in  that  State,  assigned  it  to  the 
plaintiff.  In  Mississippi,  choses  in  action  are  assignable  so  as  to 
permit  the  assignee  to  sue  in  his  own  name,  as  is  now  the  case  in  this 
State.  The  question  arose  on  demurrer  to  the  complaint,  and  the 
District  Court  sustained  the  demurrer.  The  judgment  was  reversed 
upon  a  short  opinion  b}'  Chief  Justice  Marshall,  which  merely  states 
the  point,  and  contains  no  general  reasoning.  No  counsel  appeared  on 
behalf  of  the  defendant 

The  case  in  Maine  has  been  made  the  subject  of  comment  in  Stor}''8 
Treatise  on  the  Conflict  of  Laws  (§§  258,  259),  and  is  decidedly  dis- 
approved by  the  learned  writer.  He  says,  that  upon  the  reasoning 
of  the  case  a  promissory  note  would  cease  to  be  negotiable  after  the 
death  of  the  payee,  which,  he  observes,  would  certainly  not  be  an 
admissible  proposition. 

It  seems  clear  to  me  that  there  are  no  precedents  touching  the 
question  which  are  binding  upon  this  court,  or  which  can  relieve  it 
from  the  duty  of  examining  the  question  upon  principle.  There  are 
certain  legal  doctrines,  now  very  well  established,  which  have  a  strong 
bearing  upon  the  point.  It  is  verj-  clear,  in  the  first  place,  that 
neither  an  executor  or  administrator,  appointed  in  a  foreign  political 
jurisdiction,  can  maintain  a  suit  in  his  own  name  in  our  courts. 
Foreign  laws  have  no  inherent  operation  in  this  State ;  but  it  is  not 
on  this  account  solely  or  principally  that  we  deny  foreign  representa- 
tives  of  this  class  a  standing  in  our  courts.  The  comity  of  nations, 
which  is  a  part  of  the  common  law,  allows  a  certain  effect  to  titles 
derived  under  and  powers  ci*eated  bj'  the  laws  of  other  countries. 
Foreign  corporations  ma}*  become  parties  to  contracts  in  this  State, 
and  may  sue  or  be  sued  in  our  courts  on  contracts  made  here  or 
within  the  jurisdiction  which  created  them.  The  only  limitation  of 
that  right  is  the  inhibition  to  do  anything  in  its  exercise  which  shall  be 
hostile  to  our  own  laws  or  policy.  Bank  of  Augusta  v.  Earle,  13  Pet 
519 ;  Bard  v.  Poole,  2  Kern.  495,  505,  and  cases  cited.  And  yet 
nothing  can  be  more  clearly  the  emanation  of  sovereign  political  power 
than  the  creation  of  a  corporation.  Again,  the  receivers  of  insolvent 
foreign  corporations,  and  assignees  of  bankrupt  and  insolvent  debtors, 
under  the  laws  of  other  States  and  countries,  are  allowed  to  sue 
in  our  courts.  It  is  true  their  titles  are  not  permitted  to  overreach 
the  claims  of  domestic  creditors  of  the  same  debtor,  pursuing  their 
remedies  under  our  laws;  but  in  the  absence  of  such  contestants  they 
fully  represent  the  rights  of  the  foreign  debtors.  Stor3''s  Conf. 
Laws,  §  112;  Hoyt  v.  Thomasen,  1  Seld.  820;  s.  c.  19  N.  Y. 
207 ;  Willets  v.  Waite,  25  N.  Y.  584.  It  is  not  therefore  because 
the  executor  or  administrator  has  no  right  to  the  assets  of  the 
deceased,  existing  in  another  countr}*,  that  he  is  refused  a  standing  in 
the  courts  of  such  country,  for  his  title  to  such  assets,  though  conferred 
by  the  law  of  the  domicil  of  the  deceased,  is  recognized  everywhere. 
Reasons  of  form,  and  a  solicitude  to  protect  the  rights  of  creditors  and 
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others,  resident  in  the  jurisdiction  in  which  the  assets  are  fonnd,  have 
led  to  tlie  disability  of  foreign  ezecntors  and  administrators,  which 
disability,  however  inconsistent  with  principle,  is  very  firmly  estab- 
lished. We  have  lately  decided  that  if  the  debtors  of  the  deceased 
will  voluntarily  pay  what  thej-  owe  to  the  foreign  executor,  such  pay- 
ment will  discharge  the  debts,  and  the  moneys  so  collected  will  be 
subject  to  the  administration  of  such  foreign  executor.  Parsons  v. 
Lyman,  20  N.  Y.  103. 

But  the  principle  of  law  which  I  think  governs  this  case  is,  that  the 
succession  to  the  personal  estate  of  a  deceased  person  is  governed  by 
the  law  of  the  countrj-  of  his  domicil  at  the  time  of  his  death.  This 
is  so  whether  the  succession  is  claimed  under  the  law  providing  for 
intestacy  or  for  transmission  b}*  last  will  and  testament  See  Parsons 
v.  Lyman,  supra^  and  authorities  cited  at  p.  112.  It  is  not  so  held 
because  the  foreign  legislature  or  the  local  institutions  have  any  extra- 
territorial force,  but  from  the  comity  of  nations.  Accordingly,  it  is  a. 
necessary  snpple^)^nt  to  the  doctrine  that,  if  the  law-making  power  of 
the  State  where  the  property  happens  to  be  situated,  or  the  debtor 
of  the  deceased  reside,  to  subserve  its  own  policy,  has  engrafted 
qualifications  or  restrictions  upon  the  rights  of  those  who  would  suc- 
ceed to  the  estate  by  the  law  of  tlie  domicil,  they  must  take  their 
rights  subject  to  such  restrictions.  One  of  the  most  natural,  as  well  as 
the  most  usual  of  these  qualifications  is  that  which  is  intended  to 
secure  the  creditors  of  the  deceased  residing  in  the  country  where  the 
ussets  exist.  It  is  in  part  to  subserve  this  policy  that  the  personal 
representatives  are  not  permitted  to  prosecute  the  debtor  or  parties 
who  withhold  his  effects  in  our  courts.  But  the  protection  to  the 
creditor  is  further  secured  by  the  remedy  which  is  provided  by  allow- 
ing them  to  take  out  administration  in  the  jurisdiction  where  the  assets 
are.  If  the  deceased  have  any  relatives  in  this  State  who  would  be 
preferably  entitled,  they  can  be  summoned,  and  if  they  elect  to  take 
out  letters  themselves,  they  will  be  compellable  to  give  bond,  and  the 
creditors  will  be  then  made  secure  in  the^  rights,  or  if  the  relatives 
refuse  to  assume  tliat  responsibility,  then  the  creditors  may  themselves 
be  appointed,  and  thus  qualified  to  take  possession  of  the  assets  here 
upon  the  same  terms.  2  R.  S.  73,  §§  23,  24.  If  the  debtors  of  the 
estate  elect  to  pay  to  the  former  representative,  or  to  deliver  to  him 
the  movable  assets,  before  the  granting  of  administration  in  this  State, 
the  domestic  creditors  are  put  to  the  inconvenience  of  asserting  their 
rights  in  the  courts  of  the  coutatry  of  their  debtor's  domicil  against  his 
representatives  appointed  under  the  laws  of  that  country,  just  as  they 
would  have  been  compelled  to  do  if  all  his  effects  had  been  situated 
there.  Anotlier  general  principle  of  law  necessary  to  be  averted  to  is, 
that  the  executor  of  a  testator,  as  soon  at  least  as  he  has  clothed 
himself  with  the  commission  of  the  Probate  Court,  is  vested  with  the 
title  to  all  the  movable  property  and  rights  of  action  which  the  de- 
ceased possessed  at  the  instant  of  his  death.    The  fitle  of  the  executori 
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it  is  trae,  is  fiduciary  and  not  beneficial.  That  title  is,  liowever,  per- 
fect against  every  person  except  the  creditors  and  legatees  of  the 
•deceased.  The  devolution  of  ownership  is  direct  to  the  representative, 
and  the  beneficiaries  take  no  title  in  the  specific  property  which  the 
law  can  recognize.  An  administrator  with  the  will  annexed,  has  the 
same  rights  of  property  as  the  executor  named  in  the  will  would  have 
had  if  he  had  qualified.     2  B.  S.  72,  §  22. 

The  law  of  maintenance  while  it  existed,  prohibited  the  transfer  of 
the  legal  property*  in  a  chose  in  action,  so  as  to  give  the  assignee  a 
right  of  action  in  his  own  name.  But  this  is  now  abrogated,  and  such 
a  demand  as  that  which  is  asserted  against  the  defendant  in  this  suit 
may  be  sold  and  convej-ed  so  as  to  vest  in  the  purchaser  all  the  legal, 
as  well  as  the  equitable  rights  of  the  original  creditor.  Code^f  111. 
Though  such  demands  are  not  negotiable  in  precisely  the  same  sense 
as  commercial  paper,  since  tlie  assignee  is  subject  to  every  substantial 
defence  which  might  have  l>een  made  against  the  assignor,  yet  where, 
as  in  this  case,  no  such  defence  exists,  the  transfer  is  absolute  and 
complete.  The  title  which  is  vested  in  the  executor  carries  with  it  the 
jus  disponeTidi  which  generally  inheres  in  the  ownership  of  propert}'. 
^'  It  is  a  general  rule  of  law  and  equity,"  says  Judge  Williams,  in  his 
treatise  on  executors,  *'  that  an  executor  or  administrator  has  an 
absolute  power  of  disposal  over  the  whole  personal  effects  of  his 
testator  or  intestate,  and  that  they  cannot  be  followed  by  creditors, 
much  less  by  legatees,  either  general  or  specific,  into  the  hands  of  the 
alienee."  Treatise,  p.  796 ;  see  also  Whale  v.  Booth,  7  Term  B. 
625,  in  note  to  Farr  v.  Newman ;  Sutherland  v.  Brcesh,  7  Johns.  Ch. 
17 ;  Bawlinson  v.  Stone,  8  Wils.  1 ;  Harper  v.  Butler,  supra. 

It  follows  that  the  plaintiff  presented  himself  to  the  Superior  Court 
as  the  owner  by  purchase  and  assignment  of  the  debt  against  the 
defendant,  from  a  person  holding  the  title  and  hence  having  authority 
to  sell.  He  claimed  to  recover,  not  as  the  representative  of  any  other 
party,  bat  as  the  sul)stituted  creditor  of  the  defendants'  bank.  He 
had,  it  is  true,  to  make  tit\e  through  the  will  of  Cohen,  and  the  pro- 
ceedings of  the  Probate  Court  of  Connecticut.  But  the  validity  of  that 
title  depended  upon  the  law  of  Connecticut,  that  being  the  place  of 
the  domicil  of  the  former  owner  of  the  demand.  The  validity  of 
every  transfer,  alienation,  or  disposition  of  personal  property  depends 
upon  the  law  of  the  owner's  domicil.  Story  on  Conf.  of  Laws, 
§  388.  I.n  the  absence  of  proof  to  the  contrary,  we  assume  the  law 
of  Connecticut  respecting  the  alienation  of  choses  in  action  to  be  the 
same  as  our  own.  If  Cohen  hadi  at  his  death,  been  a  resident  of  this 
State,  and  his  administrator  with  the  will  annexed  had  sold  and 
assigned  to  the  plaintiff  his  demand  against  the  bank,  there  is  no 
manner  of  doubt  but  that  the  assignee,  upon  the  reftisal  of  the  bank  to 
pay  the  amount,  could  have  maintained  this  action. 

Hence  there  is  not,  I  think,  any  reason  why  the  plaintiff  should  be 
precluded  fh)m  maintaining  his  action,  on  account  of  his  making  title 
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through  a  foreign  administration.  The  rale  is  not  that  our  courts 
do  not  recognize  titles  thus  acquired.  It  is  simply  that  a  foreign 
executor  or  administrator  can  have  no  standing  in  our  courts.  The 
plaintiff  does  not  occupy  that  position.  He  sues  in  his  own  right  and 
for  his  own  interest,  and  represents  no  one.  In  my  opinion,  the 
disabilit}'  to  sue  does  not  attach  to  the  subject  of  the  action,  but  is 
confined  to  the  person  of  the  plaintiff.  If  he  is  an  unexceptionable 
suitor,  and  there  is  no  rule  of  form  or  of  policy  which  re[)els  him 
from  our  courts,  he  is  to  be  received,  and  he  may  make  out  his  title 
to  the  subject  claimed,  in  any  manner  allowed  by  law;  and  it  has 
been  shown  that  title  acquired  through  a  foreign  administration  is 
universally  respected  by  the  comity  of  nations. 

It  is  pretty  obvious  from  the  evidence  of  the  circumstances  of  the 
transfer  by  Peck  to  the  plaintiff,  that  its  object  was  to  avoid  the 
objection  which  might  be  taken  if  Peck  had  sued  in  his  own  name 
as  administrator,  without  taking  out  letters  here.  There  was  no  other 
conceivable  motive  for  the  plaintiff  to  purchase  this  moneyed  demand 
pa^'able  immediately,  for  its  precise  amount  paid  down.  If  his  check 
on  the  bank,  drawn  shortly  after  the  transfer,  had  been  answered,  he 
would  have  received  the  precise  amount  he  had  parted  with,  and  the 
transaction  at  the  best  would  have  been  paying  with  one  hand  to 
receiving  the  same  amount  back  with  the  other.  If  he  failed  to  realize 
the  amount,  he  was  to  be  indemnified  by  Peck.  This  circumstance, 
and  the  manner  in  which  the  assumed  consideration  was  disposed  of, 
would  doubtless  have  led  the  jury  to  find,  that  the  form  adopted  was 
resorted  to  in  order  to  enable  the  administrator  to  avail  himself  of  the 
balance  in  the  defendant's  bank,  without  taking  out  administration 
here.  Still,  as  between  the  plaintiff  and  Peck,  the  interest  in  the 
demand  passed.  PcSk  would  have  been  estopped  by  his  conveyance 
under  seal,  containing  an  acknowledgment  of  the  payment  of  the 
consideration,  from  setting  up  that  nothing  passed  by  the  conveyance. 
I  am  of  opinion  that  the  defendant  cannot  make  a  question  as  to  the 
consideration.  If  all  the  parties  had  been  residents  of  this  State,  a 
transfer  of  the  demand,  good  as  between  the  parties  to  that  transfer, 
would  hav6  obliged  the  defendant  to  respond  to  the  action  of  the 
transferee.  Then  if  we  hold,  as  I  think  we  should,  that  the  objection 
to  the  suit  of  the  administrator  was  in  the  nature  of  a  personal  dis- 
abilit}'  to  sue,  and  not  an  infirmity  inhering  in  the  subject  of  the  suit, 
the  fact  that  the  transfer  was  made  for  the  purpose  of  getting  rid  of 
the  objection,  should  not  prejudice  the  plaintiff.  The  cases  which  have 
been  referred  to  upon  this  point  have  considerable  analogy.  The 
Constitution  and  laws  of  the  United  States  confer  upon  the  (;ourts  of 
the  Union  jurisdiction  in  suits  between  citizens  of  different  States, 
with  an  exception  contained  in  an  act  of  Congress,  of  one  suing  as  the 
assignee  of  a  chose  in  action,  of  a  party  whose  residence  was  such  ns 
not  to  permit  liim  to  sue.  In  an  action  by  an  assignee  concerning  the 
title  to  land,  which  was  not  within  the  exception,  it  was  held  not  to 
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be  an  objection  which  the  defendant  could  take,  that  the  aadignment 
was  made  for  the  purpose  of  removing  the  difficulty  as  to  jurisdiction. 
Bnggs  V.  French,  2  Sumn.  251.  In  a  late  case  in  this  court  against 
a  foreign  corporation,  which  could  not  be  prosecuted  here  except  by 
a  resident  of  this  State,  unless  the  cause  of  action  arose  here  or  the 
subject  of  the  action  was  situated  here,  it  was  held  that  the  objection 
—  tliat  the  assignment  of  the  demand  by  one  not  qualified  by  his 
residence  to  sue,  to  the  plaintiff  who  was  thus  qualified,  was  made 
for  the  purpose  of  avoiding  the  difficulty  —  could  not  be  sustained. 
McBride  v.  The  Farmers'  Bank,  26  N.  Y.  450. 

I  have  not  thus  far  referred  to  the  circumstance,  that  Cohen  was 
shown  not  to  have  owed  an3'  debts  in  this  State.  That  fact  was  proved 
as  strongly  as  in  the  nature  of  the  case  such  a  position  could  be 
established.  The  administrator,  whose  business  it  was  to  ascertain 
the  existence  of  debts,  and  the  confidential  servant  of  Cohen  who  was 
very  familiar  with  his  transactions,  affirmed  that  there  were  none; 
and  the  defendant  gave  no  evidence  on  the  subject  The  motive  of 
policy  for  forbidding  the  withdrawal  of  assets  to  the  prejudice  of 
domestic  creditors,  did  not  therefore  exist  in  this  case.  Still,  if  the 
rule  is  that  neither  the  foreign  administrator  or  his  assignee  can  main- 
tain an  action  in  our  courts  to  collect  a  debt  against  a  debtor  residing 
here,  on  account  of  its  tendency  to  prejudice  domestic  creditors,  the 
exceptional  features  of  the  present  case  would  not  change  the  prin- 
ciple. It  would  often  be  more  difficult  than  in  this  case  to  disprove  the 
existence  of  such  debts.  But  I  am  of  opinion  that  the  objection 
should  be  regarded  as  formal,  and  that  it  does  not  exist  where  the 
plaintiff  is  not  a  foreign  executor  or  administrator  but  sues  in  his  own 
right,  though  his  title  may  be  derived  from  such  a  representative. 

I  am  in  favor  of  affirming  the  judgment  of  the  Supreme  Court. 

Judgment  affirmed} 

1  Ace  Harper  v.  Batler,  2  Pet.  839 ;  Gamp  v.  Simon,  (Utah)  68  Pae.  882;  Hanson 
«.  Exchange  Nat.  Bank,  19  Wash.  125,  62  Pac.  1011.  But  see  Hejward  v.  Williams,  67 
S.  C.  236,  85  S.  £.  508.  Where  negotiable  paper,  part  of  the  estate,  is  transferred  by 
the  representatlTe  appointed  in  the  State  of  domicil  of  the  deceased,  the  transferree 
may  sue  in  another  State  in  his  own  name.  Campbell  p.  Brown,  64  lau  425 ;  Rand  v. 
Hubbard,  4  Met.  252  {BcmbU)  ;  Owen  v.  Moody,  29  Miss.  79  ;  Gove  v.  Oore,  64  N.  H. 
608,  15  Atl.  121  (see  Thompson  v,  Wilson,  2  N.  H.  291);  Mackay  v.  St  Mary's 
Church,  15  R.  I.  121,  23  Atl.  108.  CmUra,  Steams  v:  Bnmham,  5  Me.  261 ;  McCarty 
9.  Hall,  18  Mo.  480.  So  a  foreign  representatire  may  sue  in  his  own  name  on  a  note 
payable  to  bearer.  Knapp  v.  Lee,  42  Mich  41,  8  N.  W.  244.  And  if  he  is  allowed  by 
statute  to  sue,  in  a  foreign  State,  he  may  sne  on  a  note  payable  t4>  the  deceased,  though 
there  is  a  local  representative.  Eells  v.  Holder,  2  McCrary,  622,  12  Fed.  668.  So  a 
foreign  executor  may  present  a  note  payable  to  his  testator  for  payment  or  protest 
Rand  v.  HubbfM^,  4  Met  252. 

When  the  repvesentative  at  the  domicil  of  the  deceased  transfers  stock,  the  trans* 
ferree  may  have  the  stock  transferred  to  his  name  on  the  books.  Brown  v.  S.  F.  Gaa- 
light  Co.,  58  Cal.  426  ;  Luce  v.  R.  R.,  68  N.  H.  589,  8  AtL  618 ;  Middlebrook  v. 
Merchants'  Bank,  8  Reyes,  185,  8  Abb.  Deo.  295.  And  a  foreign  executor  has  a  right 
to  Fote  on  stock  belonging  to  his  testator.  In  rs  Election  of  Cape  May,  Ac.  Nar.  Co., 
61  N.  J.  L.  78, 16  AtL  191.  —  En. 
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THURBEB  V.  CARPENTER. 

SUPREMK   COUBT  OF  RhODR  l0LAin>.      1896. 

[JRgported  18  Rhode  Island,  782.] 

Stihbss,  J.  This  is  a  bill  to  enjoin  the  completion  of  a  sale  of  real 
estate  in  Pawtacket,  in  this  State,  under  a  power  of  sale  contained  in 
a  mortgage  given  by  the  complainants  tQ  William  Carpenter,  deceased, 
late  of  Attleboroagh,  Massachusetts,  and  also  to  set  aside  the  mort- 
gage. The  respondent,  Edwin  F.  Carpenter,  was  duly  appointed  ad- 
ministrator upon  the  estate  of  William  Carpenter  in  Massachusetts,  and 
under  the  power  in  the  mortgage,  which  ran  to  the  mortgagee,  his  ex- 
ecutors, administrators,  and  assigns,  he  advertised  the  propertj'  for 
sale  at  public  auction,  and  sold  the  same  to  the  respondent  Phillips. 
The  preliminary  question,  whether  a  foreign  administrator  can  execute 
such  a  power  in  this  State,  is  the  one  which  is  now  argued  to  the  court. 
The  advertisement  of  the  sale  was  signed  by  <'  Edwin  F.  Carpenter, 
assignee  of  the  mortgagee,''  and  the  complainants  urge  that  he  was  not 
an  assignee,  because  there  had  been  no  formal  assignment  of  the  mort- 
gage to  hi^,  and  also  that  as  administrator  in  another  State  he  had  no 
standing  or  power  to  act  as  such  in  this  State.  In  Douglas  v.  Hen- 
nessy^  15  R.  I.  272,  it  was  held  that  an  administrator  is  an  *^  assign*' 
of  his  intestate  by  act  of  law,  if  such  a  construction  comports  with  the 
character  and  intent  of  the  instrument,  as  it  certainly  does  in  this 
case.  The  proper  name  having  been  signed  by  one  who  was  in  fact 
an  assignee,  we  do  not  see  that  there  was  need  to  set  out  the  mode 
of  the  assignment,  whether  by  act  of  the  parties  or  bj*  act  of  law.  But 
the  question  remains :  Could  he,  as  a  foreign  administrator,  execute 
the  power  in  this  State? 

There  can  be  no  doubt  of  the  rule  that  an  administrator  cannot  sue, 
as  such,  outside  of  the  State  where  he  is  appointed ;  nor  of  the  rule 
that  as  to  real  estate  the  law  of  the  place  where  it  lies  is  to  govern  in 
case  of  its  transfer.  Under  these  rules  it  has  been  held  tliat  a  foreign 
administrator  cannot  assign  a  mortgage,  where  it  affects  the  title  to 
real  estate.  Cutter  v.  Davenport,  1  Pick.  81,  was  a  case  of  this  kind 
which  is  very  often  cited.  The  opinion  held  that  under  the  statute, 
common  to  most  of  the  States,  both  the  land  and  the  debt  were  to  ho 
treated  as  personal  property  in  the  hands  of  the  executor,  and  tliat  he 
could  dispose  of  it  as  if  it  had  been  personal  estate  pledged,  but  that 
the  statute  related  only  to  local  and  not  to  foreign  executors  and  ad- 
ministrators. It  then  goes  on  to  say  that  after  foreclosure  the  land 
becomes  the  principal  thing,  because  the  debt  is  then  extinguished  to 
the  extent  of  the  value  of  Jbhe  land,  and  that  an  administrator  who  is 
appointed  in  the  State  could  not  convey  real  estate,  except  as  provided 
by  statute. 
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The  harmony  of  these  positions  is  not  dearly  apparent,  but  from 
othec  parts  of  the  opinion,  and  from  the  cases  cited,  the  real  ground  of 
the  decision  seems  to  be  that,  as  a  suit  for  foreclosure  or  a  writ  of  entry 
may  be  necessarj'  to  enforce  the  right  under  the  mortgage,  a  foreign 
administrator  cannot  give  a  right  which  he  cannot  exercise  himself. 
This  seems  also  to  have  been  one  of  the  grounds  of  decision  in  Kerr  v. 
Moon,  6  Wheat.  565.  In  Rej'nolds  v*  McMullcn,  55  Mich.  568,  and  in 
Sloan  V.  Frothingham,  65  Ala.  593,  the  disability  of  a  foreign  adminis- 
trator was  based  upon  statutory  provisions.  However  applicable  this 
rule  may  be  to  mortgages  which  require  proceedings  for  foreclosure,  it  is 
to  be  noted  that  the  modern  form  of  mortgage,  with  a  power  of  sale, 
brings  in  a  new  and  distinct  point  to  be  considered.  This  point  is 
whether  the  executor  or  administrator,  acting  not  strictly  in  his  official 
capacity  as  the  representative  of  the  deceased  mortgagee,  but  rather  as 
persona  designatay  and  so  as  the  apiK>intee  of  the  mortgagor,  may  not 
exercise  the  power  by  virtue  of  the  contract  between  the  parties.  This 
question  was  earlj^  considered  by  Chancellor  Kent  in  Doolittlc  v.  Lewis, 
7  Johns.  Ch.  45,  where  it  was  held  that  the  whole  authority  rested  upon 
the  convention  of  the  parties  and  not  upon  the  decision  of  any  court ; 
that  the  exercise  of  the  power  was  a  matter  of  contract  and  not  of 
Jurisdiction,  since  the  autborit}'  to  sell  is  derived  from  the  power  and 
not  from  the  court  of  probate  of  another  State.  So  in  Holcombe  v. 
Richards,  88  Minn.  38,  and  in  Haj^es  v,  Frey,  54  Wisa  503,  it  was 
held  that  the  power  was  contractual  and  might  be  exercised  by  a  foreign 
executor  or  administrator.  We  think  the  reasoning  of  these  cases  is 
sound.  Its  adoption  carries  out  the  contract  of  the  parties  and  violates 
no  statute  of  the  State.  It  prevents  conflict  of  authority,  for  were  an 
administrator  appointed  in  this  State,  he  might  not  be  able  to  obtain 
from  the  administrator  of  the  domicil  of  the  deceased  the  evidence  of 
the  debt  upon  which  the  title  under  the  mortgage  must  rest. 

But  it  is  urged  that  the  mortgagor,  upon  payment  of  the  debt,  is  en-  ' 
titled  to  have  the  mortgage  discharged  upon  the  record.  Pub.  Stat 
R.  I.  cap.  176,  §§  6,  7,  and  that  this  cannot  bo  inforced  against  a  foreign 
administrator.  Neither  can  it  be  enforced  against  a  mortgagee  who 
is  out  of  the  State ;  yet  no  pne,  on  that  account,  would  question  his 
power  to  sell  for  a  default.  It  is  also  urged  that  the  records  in  this 
State  will  not  show  the  appointment  of  the  administrator,  and  so  i^  pur- 
chaser cannot  know  whether  he  has  the  right  to  sell  There  is  some 
force  in  the  objection,  but  the  same  trouble  may  be  found  in  other 
cases.  Suppose  a  living  mortgagee  assigns  his  mortgage,  a  purchaser 
must  satis^  himself  of  the  identity  of  the  assignee  as  best  he  can.  So 
with  an  executor  as  the  agent  of  the  mortgagor  named  in  the  power, 
the  purchaser  must  satisfy  himself  of  identity  and  consequent  authority 
in  the  same  way.  The  executor  is  simply  the  appointee  in  the  mort- 
gagor's power  of  attorne}'.  He  is  the  agent  of  the  mortgagor  in  making 
the  sale  and  applying  tiie  proceeds.  He  would  naturally  give,  and 
would  be  bound  to  give,  all  reasonable  information  as  to  his  agencyi 
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aDii  there  sceins  to  be  no  more  real  difficulty  in  finding  out  who  is 
making  the  sale  than  in  any  case  of  a  transfer,  where  the  transferee  is 
out  of  the  State. 

We  are  therefore  of  opinion  that  the  sale  b}*  the  respondent  executor 
of  the  mortgagee  was  in  this  respect  a  valid  sale,  and  the  case  will 
stand  for  trial  upon  the  issues  of  fact.^ 

1  Ace,  Holcombe  o.  Richards,  88  Minn.  88,  85  N.  W.  714  ;  Doolittle  «.  Lewii^ 
7  Johns.  Ch.  45  ;  Waldo  v.  Milroj,  19  Wash.  156,  62  Pac  1012;  Hayes  v,  Yrej,  54 
Wis.  608, 11  N.  W.  695.    CtnUra  (by  statate),  Sloan  v.  Frothingham,  65  Ala.  698. 

A  foreign  administrator  cannot  assign  a  mortgage  without  power  of  sale,  so  as  to 
give  his  assignee  an  interest  in  the  land.  Cutter  v.  Davenport,  1  Pick.  81 ;  Dial  v. 
Gary,  14  S.  C.  578.    See  Heyward  v,  Williams,  57  S.  G.  285,  85  S.  £.  508. 

A  *'  public  administrator,"  not  appointed  by  the  Probate  Court,  but  designated  by 
statute  to  administer  estates  of  deceased  persons  under  certain  circumstances,  cannot 
execute  the  power  of  sale.    Reynolds  v.  McMuUen,  55  Mich.  568,  22  N.  W.  41. 

Where  land  in  a  foreign  State  is  devised  to  an  executor,  he  may  maintain  i^jectment 
as  owner  without  taking  out  letters  in  a  foreign  State.  Vaughn  v.  Northup,  15  Pet.  1; 
Chapman  v.  Hjeadley  (Ky.)*  4  S.  W.  189.  And  when  he  is  given  by  the  will  power  to 
sell  foreign  land,  he  may  exercise  the  power  without  taking  out  letters.  Green  v. 
Alden,  92  Me.  177,  42  Atl.  869 ;  Baboock  v.  Collins,  60  Minn.  78,  61  N.  W.  1020; 
Crusoe  o.  Butler,  86  Miss.  150  ;  Newton  o.  Bronson,  18  N.  Y.  587. 

Where  the  executors  are  named  as  trustees,  with  power  of  sale,  it  has  been  held 
that  a  trustee  substituted  by  the  court  at  the  domicil  of  the  testator  may  sell  foreign 
land  onder  the  power.    Hoysradt  v.  Tionetta  Gas  Co.,  194  Pa.  251,  45  Atl.  62.  —  Sd. 
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CHAPTER    XIV. 

THE  ADMINISTRATION  OF  ESTATES. 


SECTION  I. 

ESTATES  OF  DECEASED. 


STEVENS  V.   GAyLORD, 
Supreme  Judicial  Court  of  Massachusetts.    1814. 

[Reported  11  MauachtuetU,  256.  J 

Jackson,  J.^  .  The  determination  of  this  cause  depends  on  the  snffl- 
cienc}'  of  the  defendant's  second  plea  in  bar.  In  that  plea  he  admits, 
in  effect,  that  he  was  indebted  to  the  intestate,  as  alleged  in  the  declar- 
ation, and  that  the  plaintiK  is  administrator,  diilj*  appointed  in  this 
State,  of  the  effects  of  the  deceased ;  bat  he  alleges,  in  his  defence, 
that  before  the  plaintiff  was  so  appointed  administrator, iie,  the  defend- 
ant, and  one  Philemon  Ga^iord,  who  were  both  inhabitants  and  residents 
in  Connecticut,  were  dtily,  and  according  to  the  laws  of  Connecticut, 
appointed  administrators  of  the  effects  of  the  said  deceased,  bj  a  cer- 
tain judge  of  probate  there,  who  had  the  power  of  granting  such  ad- 
ministrations ;  that  they  gave  bond  to  the  said  judge,  with  condition  to 
exhibit  an  inyentor3*,  and  to  render  their  account  to  him ;  that  they 
did  accordingly  exhibit  an  inventory  of  all  the  effects  of  the  deceased, 
which  had  come  to  their  knowledge,  including  therein  all  the  moneys 
due  from  the  defendant  to  the  deceased  on  the  notes  and  demands 
specified  in  the  plaintiff's  declaration ;  by  means  of  all  which  the  de- 
fendant is  holden  and  obliged  to  account  to  the  said  judge  of  probate 
in  Connecticut  for  all  the  said  money's. 

The  plaintiff  assigns,  as  a  special  cause  of  his  demurrer  to  this  plea, 
that  it  is  not  alleged  therein  that  the  said  Tihbals,  at  the  time  of  his 
decease,  or  at  any  time  before,  resided  or  had  his  home  in  Connecticut  j 
and,  on  examining  the  other  parts  of  this  record,  it  appears  that  such 
an  averment  was  made  in  another  plea ;  and  being  traversed,  the  issue 
was  found  for  the  plaintiff. 

1  Part  of  the  opinion  li  omitted.  —  Ed. 
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We  are  well  satisfied  fhat  this  point  is  wholly  immaterial  in  the  de^ 
dsion  of  this  caase.  The  right  of  granting  administration  is  not  oon- 
ilned  to  the  State  or  country  in  which  the  deceased  last  dwelt.  It  is 
very  common,  and  often  necessary,  that  administration  be  taken  oat 
elsewhere.  If  a  foreigner^  or  a  citizen  of  any  other  of  the  United 
States,  dies,  leaving  debts  and  effects  in  this  State,  these  can  never  be 
collected  b}*  an  administrator  appointed  in  the  place  of  his  domicil ; 
and  we  uniformly  grant  administration  to  some  person  here  for  that 
purpose.  This  is  the  rule  of  the  common  law,  and  it  is  adopted,  as  we 
understand,  in  most  of  the  United  States.  [Goodwin  v.  Jones,  8  Mass. 
Bep.  514;  Dawes  r.  Boylston,  9  Mass.  Bep.  887;  Borden  t;.  Borden, 
5  Mass.  Rep.  67 ;  Langdoa  etoL  v.  Potter,  11  Mass.  818.] 

In  such  case,  however,  the  administration  granted  hei;^  is  considered 
as  merely  ancillary  to  the  principal  administration,  granted  in  the  Juris- 
diction where  the  deceased  dwelt.  It  is  true  that  such  ancillary  admin-^ 
istration  is  not  usually  granted  until  an  administrator  is  appointed  in 
the  place  of  the  deceased's  domiciL  But  this  cannot  be  a  necessary 
prerequisite ;  for  if  so,  and  it  should  happen  that  administration  is 
never  granted  in  the  foreign  State,  the  debts  due  here,  under  such  cir- 
cumstances, to  a  deceased  person  could  never  be  collected ;  and  the 
debts  due  from  him  to  citizens  of  this  State  might  remain  unpaid. 

The  time  of  granting  the  respective  letters  of  administration  is  also 
immaterial  in  this  case.  The  administrators  in  Connecticut,  if  duly 
appointed,  must  collect  all  the  effects  of  the  deceased  in  that  State, 
whilst  the  plaintiff  will  do  the  lilce  here ;  and  the  residue,  after  paying 
the  debts  of  the  deceased,  wherever  collected  or  remaining,  must  be 
distributed  according  to  the  laws  of  the  State  in  which  the  deceased 
dwelt.  If  it  should  appear,  upon  due  examination  in  our  Probate 
Court,  that  Tibbals  had  his  home  in  Connecticut,  we  should  cause  the 
balance  remaining  in  the  hands  of  the  administrator  here  to  be  dis- 
tributed according  to  the  laws  of  Connecticut,  or  transmitted  for  dis- 
tribution by  the  administrator  in  Connecticut,  under  the  decree  of  the 
Probate  Court  there.  And  we  cannot  doubt  that  the  courts  in  Con- 
necticut would,  under  like  circumstances,  adopt  the  same  principle  of 
comity  and  Justice.  Ambler,  25 ;  2  Vesey,  85 ;  2  B.  &  P.  229,  in  notis  ; 
Bruce  v.  Bruce,  9  Mass.  Rep.  887 ;  Dawes,  Judge,  &c.  v.  Boylston ; 
[Harvey  v.  Richards,  1  Mason,  881 ;  Dawes  v.  Head,  8  Rck.  128,  2 
Kent  844 ;  Deoouch^  v.  Savetier,  8  Johns.  Ch.  810 ;  Dixon  v.  Ram- 
say, 8  Cran.  819;  United  States  v,  Crosb}',  7  Cran.  115;  Bruce  v. 
Bruce,  2  B.  &  P.  229.] 

Having  disposed  of  these  two  subordinate  points,  the  great  question 
in  the  cause  still  remains,  —  whether,  if  the  debtor  of  an  intestate  be 
duly  appointed  administrator  in  another  State,  that  circumstance, 
together  with  the  others  stated  in  this  plea,  furnishes  a  sufficient 
defence.^  .  .  . 

It  was  suggested  in  the  argument,  that  the  notes  on  which  this  action 

^  The  learned  jadge  held  that  the  defence  stated  in  the  plea  was  a  good  one.  —  £d. 
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is  brought  were  in  this  State  at  the  death  of  the  intestate.  This  fact 
does  not  appear  on  the  record ;  and,  if  material,  it  should  have  been 
pleaded.  But  if  the  notes  were  here,  the  debtor  being  a  citizen  of 
Connecticut,  might  be  effectually  discharged  bj-  a  release  from  any  ad- 
ministrator in  Connecticut  having  lawful  authority  to  receive  the  debt. 
And,  further,  the  notes,  under  such  circumstances,  could  never  be  re- 
covered, in  the  ordinary  course  of  things,  without  being  sent  to  Con- 
necticut, and  demanded  by  an  administrator  duly  appointed  there. 

The  circumstance  of  the  defendant's  having  come  into  this  State,  so 
as  to  expose  himself  to  this  action,  cannot  affect  the  general  principle. 
The  law  would  be  the  same  if  that  contingency  had  not  happened ;  in 
which  case  the  debtor  could  never  be  compelled  to  pay  but  to  an  ad- 
ministrator dulv  authorized  in  Connecticut;  and  of  course  a  release 
given  to  him  bj'  such  an  administrator  would  bar  any  subsequent  action 
for  the  same  debt. 

Another  reason  why  this  money  should  be  accounted  for  in  Connecti- 
cut is,  that  all  the  effects  of  the  deceased  are  liable,  in  the  first  instance, 
to  his  creditors  there.  No  principle  of  comity  requires  of  that  govern- 
ment to  lend  their  aid  in  collecting  the  effects  of  the  deceased,  and  to 
send  those  effects  out  of  their  country,  whilst  an}'  of  their  citizens  have 
just  and  legal  claims  upon  the  fund.  This  debt,  then,  was  assets,  liable 
to  the  claims  of  all  creditora,  citizens  of  Connecticut,  and  they  ought 
not  to  be  deprived  of  this  advantage  merely  because  the  debtor  is  him- 
self appointed  administrator.  .  .  .  Defendant's  pha  good.^ 


FAY  V.  HAVEN. 

SuPBBME  Judicial  Court  of  Massachusetts.    1841. 

[SeparUd  3  Metealf,  100.] 

Debt  on  a  probate  bond,  dated  September  1, 1835,  given  by  Thomas 
Haven,  as  principal,  and  the  other  defendants,  as  sureties,  for  the  faithful 
performance  by  Haven  of  his  duties  as  administrator  of  the  estate  of 
Samuel  Livermore,  late  of  New  Orleans  in  the  State  of  Louisiana.* 

^  The  appointment  of  an  ancillary  adminintrator  will  not  be  made  (in  the  ahsence 
of  a  statute  requiring  it)  if  it  ie  not  necessary  for  the  proper  distribution  of  the  assets. 
Washburn's  Estete,  45  Minn.  242,  47  N.  W.  790.  The  principal  administrator  can- 
not demand  the  appointment.     In  re  Estate  of  Neubert,  58  S.  C.  469,  36  S.  £.  908. 

A  testator  may,  however,  name  two  executors,  one  to  act  in  each  of  two  States ;  and 
each  will  then  have,  in  the  State  in  which  he  is  named  to  act,  such  right  to  act  as  any 
executor  named.    Sherman  v.  Page,  21  Hun,  65. 

The  cases,  almost  without  exception,  treat  a  foreign  executor  and  administrator  in 
the  same  way.  The  few  cases  which  suggest  a  distinction,  in  some  respects,  between 
their  powers  probably  do  not  represent  the  law.  See,  for  instance,  Winchester  v. 
Bank,  2  G.  &  J.  80 ;  Grant  v.  Reese,  94  K.  C.  720.  —  Ed. 

*  Statement  of  facts  is  omitted.  —  Ed. 
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Dewet,  J.  That  this  action  maj'  be  maintained  for  such  a  breach 
of  this  bond  as  will  authorize  a  judgment  for  nominal  damages,  seems 
to  us  to  be  very  clear.  The  Rev.  Sts.  c.  68,  §  25,  authorize  such  action, 
^^  if  any  executor  or  administrator  shall  neglect  to  render  and  settle  his 
accounts  in  the  probate  court  within  six  months  after  the  reiturn  made 
b}*  the  commissioners,  or  after  the  final  liquidation  of  the  demands  of 
the  creditora,  or  within  such  further  time  as  the  judge  of  probate  shall 
allow  therefor,  so  as  to  delay  a  decree  of  distribution."  The  facts 
stated  in  the  case  show  such  neglect  of  the  administrator  to  render  and 
settle  his  accounts  within  the  time  limited  by  the  statute. 

It  was  suggested  by  the  defendants'  counsel,  that  an  executor  or 
administrator  is  not  liable  to  an  action  unless  he  has  neglected  to  ren- 
der and  settle  his  account,  after  having  been  first  cited  by  the  judge  of 
probate  to  render  it  Such  is  the  provision  of  c.  67,  §  9,  providing  the 
remedy  for  neglect  to  render  and  settle  the  accounts  of  administrators 
in  cases  of  solvent  estates ;  but  we  think  it  does  not  apply  to  cases  like 
the  present,  which  seem  to  be  speciallj-  provided  for  in  c.  68,  §  25,  and 
where  the  mere  neglect  to  render  the  account,  within  the  period  pre- 
scribed bj-  the  statute,  subjects  the  administrator  to  a  suit,  without  any 
previous  citation  from  the  judge  of  probate. 

The  question  of  more  difficulty  in  the  present  case  is  that  which  arises 
upon  the  claim  of  the  plaintiff,  in  behalf  of  the  creditors  in  Massachu- 
setts, to  hold  the  defendant  responsible  npon  this  bond  for  certain 
pro|>crty  of  said  Livermore,  deceased,  which  came  into  the  hands  of 
said  Haven  (the  principal  in  this  bond),  in  the  State  of  Louisiana,  by 
virtue  of  his  appointment  as  one  of  the  executors  of  said  Livermore, 
and  his  subsequent  appointment,  by  the  court  of  probate  there,  as  tutor 
to  his  children,  who  were  legatees  under  the  will. 

By  the  facts  stated  by  the  parties,  it  appears,  that  Samuel  Liver- 
more  had  been  for  many  years  a  resident  in  New  Orleans,  and  had  his 
domicile  there  at  the  time  of  his  decease ;  that  said  Haven  and  one 
Ogden  were  constituted  executors  of  his  will  and  duly  authorized  to 
act,  as  such,  under  the  laws  of  Louisiana,  and  that  the  property,  for 
which  it  is  now  attempted  to  make  the  defendants  chargeable,  on  the 
bond,  to  the  plaintiff  as  judge  of  probate  for  the  count}-  of  Middlesex, 
is  the  avails  of  certain  personal  and  real  estate,  which  came  to  the 
hands  of  said  Haven  in  the  State  of  Louisiana,  under  the  authority  of 
the  Probate  Court  of  New  Orleans,  received  and  held  by  him,  either  in 
the  capacity  of  executor  in  Louisiana,  or  as  a  tutor  legally  constituted 
there,  to  hold  the  same  for  the  benefit  of  his  children,  or  to  a  small 
amount,  held  as  payment  of  a  legacy  to  his  wife  under  the  said  will. 
No  specific  property  of  said  Livermore  is  or  has  been  in  the  hands  of 
said  Haven  in  this  Commonwealth,  except  the  valuable  collection  of 
books  received  by  the  corporation  of  Harvard  College,  by  virtue  of  a 
specific  bequest  to  them  by  Mr.  Livermore  (and  which  the  executors 
transmitted  from  Louisiana),  and  certain  real  estate  which  was  duly 
returned  in  the  inventory  taken  here. 
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It  is  very  obvious  that  the  disposition  of  both  the  personal  and  real 
estate  of  Livermore,  the  avails  of  which  came  to  the  hands  of  Haven, 
was  to  be  regulated  by  the  Laws  of  Louisiana ;  personal  estate  being 
always  to  be  disposed  of  according  to  tlie  lex  domicilii^  and  the  real 
estate  by  the  lex  loci  rei  sitm.  Story's  Conflict  of  Laws,  403, 404.  The 
administration  granted  in  Massachusetts  was  merely  ancillary,  and  the 
only  duty  devolving  upon  such  administrator  would  be  to  collect 
the  assets  here,  and  appropriate  so  much  of  the  avails  of  the  same  to 
tlie  payment  of  debts  due  to  our  citizens,  as  would  be  authorized 
by  the  general  solvenc}'  or  insolvency  of  the  estate  of  the  deceased,  and 
remit  the  balance  to  the  place  of  principal  administration.  Davis  v. 
Estcy,  8  Pick.  475.  It  has  been,  I  apprehend,  the  uniform  doctrine  of 
this  court,  that  any  other  administraUon  than  that  granted  whei*e  the 
deceased  had  his  domicil  must  be  considered  as  an  ancillary  admin- 
istration. Stevens  v.  Gaylord,  11  Mass.  256.  Such  ancillary  admin- 
istrator would  not  be  obliged  to  account  here  for  assets  received  in  the 
place  of  principal  administration,  although  he  had  filed  a  copy  of  the 
will  and  taken  letters  of  administration  in  this  Commonwealth.  Select- 
men of  Boston  V.  Boylston,  2  Mass.  384.  Campbell  v.  Sheldon,  13 
Pick.  23.  But,  contrary  to  this  doctrine,  it  is  now  contended  that  the 
administrator  ma}'  be  required  to  account,  at  the  place  of  the  ancillary 
administration,  for  the  property  of  the  deceased  which  was  found  at 
the  place  of  his  domicil  and  principal  administration,  for  the  purpose 
of  subjecting  it  to  the  payment  of  debts  due  to  creditors  in  Massa- 
cliusetts ;  and  this  too  after  the  propeity  h^  been  changed  in  its  specific 
character,  and  the  proceeds  thereof  have  been,  by  order  of  the  Probate 
Court  in  Louisiana,  vested  in  tlie  defendant.  Haven,  in  another  and 
different  capacity  from  that  of  executor. 

The  position,  thus  urged  by  the  counsel  for  the  pkintiff,  seems,  as 
already  suggested,  at  variance  with  the  principles  which  are  recognized 
by  the  authorities  already  cited,  as  well  as  other  cases  that  may  be 
referred  to.  Richards  v.  Dutch,  8  Mass.  506;  Dawes  v.  Boylston, 
9  Mass.  337 ;  Jennison  v.  Hapgood,  10  Pick.  78 ;  Vaughan  r.  Northup, 
15  Pet  1. 

Tlie  rule  seems  to  have  been  very  generally  sanctioned,  that  as  to 
the  property  in  the  hands  of  the  executor  or  administrator,  acquired 
without  the  Jurisdiction  of  tlie  principal  administration,  he  is  to  be  held 
accountable  for  its  proper  application  oulj*  to  the  legal  tribunals  of  the 
State  in  which  the  principal  administration  was  taken. 

The  questions  which  have  been  sometimes  raised,  and  which  have 
been  of  more  difficult  solution,  have  been  as  to  the  authority  of  the 
ancillary  administrator  to  retain  and  apply  the  propertj',  received  within 
his  local  jurisdiction,  to  the  payment  of  debts  or  legacies  due  to  creditora 
and  legatees  residing  within  that  Jurisdiction. 

Some  reliance  was  placed  by  the  counsel  for  the  plaintiff  upon  the 
decision  of  the  Supreme  Court  of  New  York,  in  the  case  of  Campbell  v. 
Tousey,  7  Cow.  64,  where  it  was  held,  that  if  a  foreign  executor,  coming 
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into  that  State,  without  filing  a  copy  of  the  will  and  taking  an  appoint- 
ment under  the  authority  there,  should  intermeddle  with  the  goods  of 
the  deceased  in  New  York,  and  thus  make  himself  an  executor  de  son 
tort,  he  should  also  be  charged  with  the  assets  remaining  in  his  hands, 
though  received  in  a  foreign  countr}-.  This  decision,  as  well  as  the 
general  question  of .  conflicting  administrators,  is  considered  by  Mr. 
Justice  Story,  in  his  learned  commentaries  on  the  Conflict  of  Laws, 
424-429.  He  doubts  the  correctness  of  the  decision  in  Campbell  v» 
Tousey,  and  says  ^*  there  is  great  difficulty  in  supporting  it,  to  the 
extent  of  making  the  foreign  executor  or  administrator  liable,  in  such 
State,  for  assets  received  abroad  and  brought  into  the  State  by  him. 
It  is  not  easy  to  perceive  how  he  can  be  sued  in  such  State  for  assets 
in  his  hands  received  abroad  under  the  sanction  of  a  foreign  adminis- 
tration, and  by  the  authority  of  the  foreign  government  to  which  he  is 
accountable  for  all  such  assets." 

It  seems  to  be  highly  reasonable  and  proper  that  the  accountability  \ 
of  the  administrator,  for  all  assets  received  under  an  appointment  in  ' 
one  State,  should  be  exclusivelj'  under  the  laws  and  judicial  decisions 
of  the  State  conferring  upon  him  the  power  and  authorit}'  to  act  in  this 
behalf;  and  that  all  questions  as  to  the  faithful  or  unfaithful  discharge 
of  his  duties  as  such  administrator  should  be  limited  to  the  same  local 
jurisdiction.  If  it  were  not  so,  obviously  great  confusion  would  arise, 
and  conflicting  decisions  might  be  made,  requiring  inconsistent  duties 
of  the  administrator.  Nor  can  we  think  that  the  omission  in  the 
statutes  of  Louisiana,  of  the  requisition  of  bonds  from  the  adminis- 
trator for  the  faithful  discharge  of  his  trust,  can  vary  the  general  prin- 
ciple. The  nature  and  extent  of  the  security  to  be  given  in  such  cases 
must  necessarily  be  regulated  by  the  local  law.  We  are  to  presume 
that  such  laws  are  in  force  in  Louisiana,  as  furnish  reasonable  security 
to  the  parties  in  interest,  and  that  in  some  form,  through  the  aid  of 
legal  process,  the  avails  of  the  estate  of  one  deceased  may  be  reached, 
or  the  executor  be  restrained  in  anj'  attempt  to  withdraw  the  same,  or 
to  place  himself  beyond  the  jurisdiction  of  her  courts,  while  his  liabili- 
ties to  creditors  are  undischarged.  Indeed  the  records  of  the  court  of 
probate  of  New  Orleans,  in  this  case,  and  the  civil  code  of  Louisiana, 
to  which  we  have  been  referred,  both  show  various  proceedings  in  the 
cases  of  settlement  of  estates,  having  for  their  object  the  proper  appli- 
cation of  the  assets  to  the  payment  of  the  debts  of  deceased  persons. 
The  remedy,  it  is  true,  may  be  lost  by  delay  or  laches  of  the  creditor 
in  enforcing  his  claim,  and  the  proceedings  may  be  closed  in  a  shorter 
time  than  would  be  consonant  with  the  laws  of  Massachusetts ;  but 
this  cannot  affect  the  general  principle  as  to  the  liabilities  of  the 
foreign  administrator  in  our  courts. 

Upon  the  whole  matter,  the  court  are  of  opinion  that  the  defendants 
are  not  liable  upon  this  bond  to  the  judge  of  probate  in  this  county, 
for  any  assets  received  in  the  State  of  Louisiana ;  the  property  thus 
received,  having  been  already  administered  upon  in  that  State.    If  the 
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settlement  of  the  estate  is  not  closed  there,  proceedings  may  be  insti- 
tuted there  against  the  legal  representatives  to  enforce  anj*  valid  claims 
existing  on  behalf  of  creditors.  If  not  enforced  in  dne  time,  the 
creditors  may  have  lost  their  remedy  by  their  own  laches. 

The  books  in  possession  of  Harvard  College  were  transmitted  to  the 
donees  from  Louisiana,  and  the  estate  at  the  place  of  principal  admin- 
istration being  solvent,  they  were  properly  transmitted  bj-  the  ezecutoi*s, 
agreeably  to  the  bequest  of  the  testator ;  and  this  being  a  proper  and 
legal  disposition  of  them  under  the  authority  and  laws  of  Louisiana, 
they  are  not  assets  to  be  accounted  for  by  the  administrator  in  this 
Commonwealth. 

The  administrator  is  not  to  be  charged  with  the  real  estate  returned 
in  the  inventory,  or  be  made  liable  by  reason  of  any  neglect  to  procure 
license  to  sell  tlie  same ;  this  court  having,  upon  an  application  duly 
made  by  him  for  such  license,  refused  to  grant  it  Livermore  v.  Haven, 
23  Pick.  116.  The  result  is,  therefore,  that  the  plaintiff  is  entitled  to 
a  Judgment  for  only  nominal  damages.^ 


ADAMS  V.  BATCHELDER. 

Supreme  Judicial  Court  of  Massachusetts.    1809. 

[Beported  173  MasaaehuseUa,  268.] 

Holmes,  J.  This  is .  an  action  of  contract  brought  upon  a  New 
Hampshire  Judgment  obtained  by  a  man  domiciled  in  New  Hampshire, 
upon  a  debt  contracted  in  New  Hampshire,  against  a  resident  of 
Massachusetts.  The  judgment  creditor  died,  and  the  present  plaintiff, 
also  a  resident  of  New  Hampshire,  was  appointed  his  administratrix 
there.  On  April  18,  1881,  the  plaintiff  was  appointed  ancillary  admin- 
istratrix in  Massachusetts.  On  January  21,  1891,  the  defendant 
received  a  discharge  in  insolvency  in  Massachusetts.  At  the  trial 
there  was  evidence  that  the  debt  never  had  been  paid,  but  the  judge 
ruled  that  the  discharge  was  a  bar  to  the  action.  The  case  is  here 
upon  an  exception  to  that  ruling. 

The  ruling  raises  the  question  whether  the  debt  is  to  be  regarded  as 
due  to  a  person  resident  in  Massachusetts,  within  the  meaning  of  Pub. 

^  Ace.  Preston  v.  Melville,  8  CI.  &  F.  1;  LewtB  o.  Grognard,  17  N.  J.  Eq.  425; 
Freeman's  Appeal,  68  Pa.  151  ;  Hamilton  v.  Carrington,  41  S.  G.  886,  19  S.  £.  616 
(bat  see  Curetou  v.  Mills,  18  S.  G.  409).    Compare  Grant  v.  Reese,  94  N.  G.  720. 

If  without  secnring  an  appointment  in  another  State  an  administrator  takes  assets 
there,  it  seems  clear  that  he  is  aoooantable  for  the  assets  to  the  court  which  appointed 
him.  McPike  v.  McPike,  111  Mo.  216,  20  S.  W.  12.  Contra,  Mothland  v.  Wireman, 
8  Pen.  &  W.  185.  The  sureties  on  his  bond  have  also  been  held  accountable  for  such 
assets.  Andrews  v.  Ayory,  14  Grat.  229.  Contra,  Fletcher  v,  Sanders,  7  Dana,  845 
(sureties  of  an  ancillary  adminiBtiator). 
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Sis.  c.  157,  §  81.  The  defendant's  position  is  that,  as  the  debt  could 
not  be  collected  except  by  taking  out  ancillary  administration  here, 
it  must  be  taken  to  be  due  to  the  plaintitf  in  her  capacity  of  ancillary 
administratrix,  and  not  as  a  natural  person ;  and  that,  as  that  office  has 
its  birth  and  life  in  Massachusetts,  the  plaintiff  in  that  capacity  has 
her  residence  here.  Just  as  a  corporation  has  its  domicil  in  the  State 
which  created  it.  Bergner  &  Engel  Brewing  Co.  v.  Dreyfus,  172  Mass. 
154.  But  this  ai'gument  is  working  a  fiction  too  hard.  An  executor 
or  administrator  is  not  a  corporation  sole.  He  gets  his  title  or  his 
succession  to  the  rights  of  the  deceased  by  his  appointment,  it  is  true. 
Nowadays  he  holds  those  rights  in  a  fiduciary  capacity,  and  he  must 
account  for  what  he  receives.  But  there  is  no  absolute  separation 
of  his  artificial  from  his  natural  personalitj*,  as  is  shown  by  the  fact 
that  a  suit  against  an  executor  may  end  in  a  Judgment  de  bonis  pro^ 
priis,  either  at  common  law  or  under  Pub.  Sts.  c.  166,  §  10,  and  very 
frequently  may  lead  to  a  personal  Judgment  for  costs,  as  also  that  in- 
general  his  contracts  as  such  bind  him  only  personally,  even  when 
he  is  entitled  to  indemnitj-  from  the  estate.  Durkin  v.  Langley,  167 
Mass.  577.  A  judgment  recovered  by  an  administrator  is  payable 
to  him  personally,  and  may  be  sued  on  by  him  in  another  State. 
Talmage  v.  Chapel,  16  Mass.  71.  And  it  has  been  held  that,  when 
a  chattel  is  taken  from  an  administrator  wrongfully,  he  may  sue  for  it 
in  another  State  into  which  it  has  been  carried.  Crawford  v.  Graves, 
15  La.  Ann.  243.  Story,  Confl.  of  Laws,  §  515.  Dicey,  Confl.  of  Laws, 
459,  460.  See  Commonwealth  v.  Griffith,  2  Pick.  11,  18.  What  is 
true  of  an  executor  is  even  more  plainly  true  of  an  ancillar}'  adminis- 
trator. And  as  one  person  can  have  but  one  domicil,  unless  the  law 
for  this  purpose  treats  the  woman  and  the  ancillary  administratrix  as 
two  persons,  the  plaintiff  is  a  resident  of  New  Hampshire,  since  no  one 
would  contend  that  her  residence  was  changed  for  all  purposes  by  her- 
merely  accepting  an  appointment  here. 

In  the  present  case  there  is  also  another  consideration.  The  debt 
was  not  suspended  until  the  appointment  of  the  ancillary  administra- 
trix. It  was  the  property  of  the  principal  administratrix  so  far  that  a. 
payment  to  her  would  have  been  a  bar  to  the  present  action :  Wilkins 
V.  Ellett,  9  Wall.  740 ;  s.  c.  108  U.  S.  256 ;  see  Story,  Confl.  of  Laws, 
S  515,  n. ;  Dicey,  Confl.  of  Laws,  461 ;  or  that  the  debt  could  have 
been  sued  for  and  collected  there  before  the  ancillary  letters  were 
issued,  and  that,  if  collected  in  Massachusetts,  it  would  be  transmitted 
to  New  Hampslnre  and  accounted  for  there,  unless  there  happened  to 
be  local  claims  against  the  estate.  We  presume  that  the  right  to  sue 
the  debtor  in  New  Hampshire,  if  service  could  be  got  there,  was  not 
affected  by  the  ancillary  appointment  As  is  said  in  Wilkins  v.  Ellett, 
108  U.  S.  256,  258,  the  objection  to  the  principal  administratrix's 
bringing  an  action  here  ''  does  not  rest  upon  any  defect  of  the  admin- 
istrator's title  in  the  property,  but  npon  his  personal  incapacity  to 
sue  as  administrator  beyond  the  Jurisdiction  which  appointed  him." 
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8ee  Hatchins  v.  State  Bank,  12  Met  421,  425  ;  Anthony  v.  Anthonj-, 
161  Mass.  343,  351,  352;  Swift,  C.  J.,  in  Sloctim  v.  Sanford,  2  Conn. 
533,  535. 

Perhaps  this  branch  of  the  argument  so  far  is  not  unanswerable. 
But  there  is  the  further  fact  that  the  debt  already*  had  been  reduced  to 
judgment.  Whatever  may  be  the  law  as  to  simple  contract  debts,  it 
was  laid  down  three  centuries  ago,  and  still  is  repeated,  that  judgments 
ai%  bona  notahilia  where  the  judgment  was  given.  As  applied  to  this 
case,  at  least,  we  maj-  accept  the  statement.  Sir  John  Needham's  case, 
in  note  to  Daniel  v.  Luker,  Djer,  805 ;  Kegg  v.  Horton,  1  Lutw.  399, 
401 ;  Gold  V,  Strode,  3  Mod.  324  ;  Adams  v.  Savage,  Ld.  Raym.  854 ; 
Attorney-General  v.  Bouwcns,  4  M.  &  W.  171,  191 ;  Holcomb  r. 
Phelps,  16  Conn.  127,  135 ;  1  Wms.  Saund.  274  a,  n.  3.  Taking  all 
the  elements  into  account,  it  seems  to  us  that  in  this  case,  if  ever, ''  the 
[administratrix]  here  is  only  the  deputy  or  agent  of  the  [administra- 
trix] abroad."  Dawes  v.  Head,  3  Pick.  128,  141,  142.  See  also 
Merrill  v.  New  England  Ins.  Ck>.,  103  Mass.  245,  248. 

Whichever  of  the  foregoing  lines  of  thought  we  pursue,  we  are  led 
to  the  conclusion  that  the  debt  is  not  barred.  If  we  treat  the  debt  as 
due  to  the  ancillary  administratrix,  we  cannot  so  far  distinguish  between 
ber  natural  and  her  artificial  person,  in  the  present  state  of  the  law,  as 
to  say  that  she  resides  in  Massachusetts  as  administratrix  when  as  a 
woman  she  resides  in  New  Hampshire.  If  we  are  to  consider  the 
question  of  title  more  nicely,  the  debt  belongs  to  the  principal  admin- 
istratrix, although  she  may  not  receive  it  except  subject  to  local  debts 
of  the  estate.  Exceptions  sustcUnecL 
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High  Court  of  Josticb,  Queen's  Bench  DnnsxoN.    1896. 

[Reported  [1896]  1  QweeiCs  Bench,  211.] 

This  was  a  petition  of  right  brought  by  the  suppliants,  executors  of 
Baron  Herman  de  Stem,  for  a  return  of  the  sum  of  £8,187,  being  the 
amount  of  probate  duty  paid  upon  certain  shares  in  American  rail- 
way companies,  the  certificates  for  which  shares  were  in  England  at 
the  testator's  death.  ^ 

Wright,  J.  In  this  matter  the  case  finds  that  the  certificates,  the 
value  of  which  is  in  question  in  this  petition  of  right,  were  documents 
of  title  held  by  the  shareholders  in  certain  foreign  companies,  which 
certificates  certify  that  the  person  therein  named  is  entitled  to  the  num> 
ber  of  shares  named,  and  so  forth.     Upon  every  certificate  there  is 

^  Thia  short  statement  is  substitated  for  that  of  the  Reporter.  Argoments  of  ooim* 
eel  are  omitted.  —  Kd. 
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indorsed  a  form  of  transfer  and  a  power  of  attorney  in  blank.  Then 
pan^praph  8  repeats  with  regard  to  this  case  most  of  the  Judicial  state- 
ments of  fact  or  inferences  of  fact  which  were  drawn  in  the  House  of 
Lords  in  the  case  of  Colonial  Bank  v.  Cadj,  15  App.  Cas.  267.  I  think 
that  the  true  inference  to  be  drawn  from  the  statements  made  in  the 
case  is  that  the  duty  has  properly  been  claimed  and  paid  upon  these 
documents.  It  is  not  a  matter  that  is  susceptible  of  any  lengthened 
statement ;  but  the  way  I  put  it  is  this.  There  is  in  this  country  with- 
in the  jurisdiction  of  the  Ordinary  (now  the  Probate  Court)  a  document 
the  existence  of  which  vouches  and  is  necessary  for  vouching  the  title 
of  some  one  to  the  foreign  share,  so  that  in  the  absence  of  that  docu- 
ment no  one  at  all  could  establish  a  title  to  the  share.  It  is  found  by 
the  case  that  the  certiflcates  are  currently  marketable  here  as  securities 
for  that  share  and  the  dividends  payable  on  that  share ;  it  is  found;  in 
fact,  that  the  delivery  of  the  certificate  in  this  countr}*  ipso  facto  affects 
the  title  in  a  sense  that  it  entitles  the  transferee  to  all  the  transferor's 
rights.  It  follows  that  the  certificate  itself  has  some  operative  power 
here,  and  it  seems  to  me  not  to  be  within  the  ancient  rule  that  a  simple 
contract  debt  or  mere  evidences  of  a  simple  contract  debt  are  supposed 
to  exist  only  at  the  place  of  the  debtor's  residence.  It  being  a  mar- 
ketable security  operative,  though  not  completely  operative,  to  pass  the 
title,  and  having  a  marketable  value  here,  I  think  that  it  is  itself  a  docu- 
ment which  is  a  document  of  value  in  the  hands  of  the  executors  within 
the  Jurisdiction  of  jthe  Ordinary.  Therefore  I  think  that  the  Crown  is 
entitled  to  succeed. 
Kemitedt,  J.    I  agree,  and  for  the  same  reasons. 

Judgment  cuxordingly. 


PINNEY  v.  McGREGOEY. 
SuPBBMB  Judicial  Court  of  Massachuskttb.    1869. 

[lUporUd  102  MasMchuaaU,  186.] 

CoMTBACT  by  the  plaintiff  as  administrator  of  the  estate  of  Bufus  O. 
Pinney,  late  of  Stafford  in  the  State  of  Connecticut,  upon  several  prom- 
issory notes  made  by  the  defendants,  payable  to  the  order  of  the  intes- 
tate and  overdue.  The  notes  were  found  in  Connecticut  after  the  death 
of  the  intestate.  The  plaintiff  was  appointed  administrator  by  the  pro- 
bate court  for  the  county  of  Hampden  in  this  Commonwealth.  One  of 
the  defendants  was  a  resident  of  the  county  at  the  time  administration 
was  granted,  but  not  at  the  death  of  the  intestate.  The  Judge  at  the 
trial  ruled  that  no  action  could  be  maintained  by  the  plaintiff  because 
the  probate  court  had  no  Jurisdiction ;  and  directed  a  verdict  for  the 
defendants.    If  this  ruling  was  correct,  Judgment  was  to  be  entered 
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upon  the  verdict,  otherwise  the  verdict  to  be  set  aside  and  judgment 
entered  for  the  plaintiff.^ 

Grat,  J.  .  .  .  We  prefer  to  rest  the  jurisdiction  of  the  Probate  Court 
upon  the  residence  of  a  debtor  to  the  intestate  in  this  county  at  the 
time  of  the  grant  of  administration. 

B3'  the  law  of  England,  simple  contract  debts  due  to  the  deceased  are 
bona  notabilia  in  the  diocese  where  the  debtor  resides. *  It  is  said  in- 
deed in  the  text- books  of  approved  authority,  that  the  debtor  must 
Lave  resided  there  at  the  time  of  the  intestate's  death,  though  we  do 
not  find  that  this  has  been  expressly  adjudged.  1  Williams  on  Execu- 
tors, 279,  and  authorities  cited.  The  canons  of  1  James  I.  (1603) 
upon  the  subject^  however,  speak  of  the  deceased  being  ^'  at  the  time  of 
his  death  "  possessed  of  goods  and  chattels  or  good  debts  in  any  other 
diocese  or  peculiar  jurisdiction  than  that  in  which  he  died.  lb.  267, 
268.  But  it  is  observable  that,  in  the  leading  cases  in  the  courts  of 
common  law,  in  which  the  administration  granted  in  one  count}*  was 
declared  void,  the  allegation  was  that  the  debtor  resided  in  another 
county  not  only  at  the  time  of  his  death,  but  also  ever  since,  or  at  the 
time  of  the  grant  of  administration.  Yeomans  v,  Bradshaw,  Carth. 
373 ;  s.  c.  3  Salk.  70,  164,  12  Mod.  107,  Comb.  392,  Holt,  42 ;  Hil- 
liard  v.  Cox,  1  Salk.  37 ;  s.  c.  2  Salk.  747,  1  Ld.  Raym.  562,  3  Ld. 
Baym.  313.     And  in  the  case  of  Yockney  v.  Foyster,  cited  and  ap- 

1  This  short  statement  is  substituted  for  that  of  the  Reporter.  Only  so  much  of 
the  opinion  is  given  as  deals  with  the  subject  of  juristiiction  based  on  residence  of  the 
defendants. —  Ed. 

'  A  simple  contract  debt  is  assets  where  the  debtor  resides  :  Arnold  v.  Arnold,  62 
Ga.  627  ;  Burbank  v.  Payne,  17  La.  Ann.  15  ;  Emery  v.  Hildreth,  2  Gray,  228  ;  Sayre 
V.  Helme,  61  Pa.  299 ;  and  this,  though  a  bill  or  note  has  been  given  for  the  amount 
of  it :  Yeoman  v.  Bradshaw,  Carth.  873,  8  Salk.  70  ;  Wyman  v.  Halstead,  109  U.  S. 
654 ;  Slocum  v.  Sanford,  2  Conn.  583 ;  Chapman  v.  Fish,  6  Hill  554;  but  see  Mo- 
Namara  v.  McNamara,  62  Ga.  200 ;  Thorman  v,  Broderick,  52  La.  Ann.  1298,  27  So. 
735 ;  Goodlett  v.  Anderson,  7  Lea,  289.  So  of  a  judgment  debt.  Morefield  v.  Harris, 
126  N.  C.  626,  36  S.  £.  125  ;  Swancy  v.  Scott,  9  Humph.  327  ;  see  Du  Val  v.  Marshall, 

80  Ark.  280.     So  of  a  claim  to  a  share  of  the  profits  of  a  partnership.     Shaw's  Estate, 

81  Me.  207,  16  Atl.  662  (aemhU) ;  Jones  v.  Warren,  70  Miss.  227,  14  So.  25.'  So  of 
a  right  to  recover  damages.  Hartford  &  N.  H.  R.  R.  v.  Andrews,  36  Conn.  218 ; 
Missouri  Pacific  R.  R.  v.  I^ewis,  24  Neb.  848 ;  eonira^  Jetteraouviile  R.  K.  v.  Swayne, 
26  Ind.  477 ;  Peny  v.  S.  J.  &  W.  R.  R.,  29  Kan.  420. 

A  bond,  on  the  other  hand,  is  assets  where  it  is  found.  Daniel  v.  Luker,  Dyer,  805  ; 
Barclift  v.  Ti-eece,  77  Ala.  528  ;  Beers  v.  Shannon,  73  N.  Y.  292  ;  and  see  Grant  v, 
Rogers,  94  N.  C.  755.  In  Cooper  v.  Beers,  148  HI.  25,  88  N.  E.  61,  it  was  held  that 
notes  and  liouds  found  within  a  State  were  not  *'  property  in  this  State  "  within  the 
meaning  of  a  statute.    See  Speed  p.  Kelly,  59  Miss.  47. 

Shares  of  stock  in  a  corporation  are  usually  held  to  be  assets  where  the  stock-books 
are  kept.  Attorney -General  v.  N«*w  York  Breweries  Co.,  [1898]  1  Q.  B.  206  ;  Gray- 
son V.  Robertson,  122  Ala.  830,  25  So.  239  ;  Arnold  v.  Arnold,  62  Ga.  627 ;  Wash- 
bum's  Estate,  45  Minn.  242,  47  N.  W.  790  (Bemble),  In  Russell  v.  Hooker,  67  Conn. 
24,  84  Atl.  711,  they  were  held  to  be  assets  at  the  domicil  of  the  deceased,  where  they 
were  found. 

In  Epping  v.  Robinson,  21  Fla.  86,  bills  and  notes  and  written  contracts  were  held 
bona  notabilia  where  found.  —  Ed. 
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proved  by  Sir  John  Nicholl  in  Scarih  v,  Bisbop  of  London,  1  Hagg. 
Eccl.  686,  687,  in  which  the  only  effects  within  tlie  province  were  brought 
there  after  the  death  of  the  party,  Sir  William  Wynne  held  that,  if  the 
court  of  chancery  had  held  a  grant  of  probate  tliere  to  be  necessary  in 
order  to  file  a  bill  in  equity  to  recover  the  property-,  the  ecclesiastical 
court  ^^  in  aid  of  Justice  '*  might  grant  lettere  of  administration. 

Our  statute  declares  that  ^^  the  Probate  Court  for  each  county  shall 
have  jurisdiction  of  the  probate  of  wills,  granting  administration  of  the 
estates  of  persons  who  at  the  time  of  their  decease  were  inhabitants  of 
or  resident  in  the  county,  and  of  persons  who  die  without  the  State, 
leaving  estates  to  be  administered  within  such  county."  Gen.  Sts.  c. 
117,  §  2.  It  does  not  in  terms  say  '^  leaving  estate  in  such  county  at 
the  time  of  their  decease.'*  The  section  embodies  the  Rev.  Sts.  c.  64, 
§  8,  and  c.  88,  §  5,  which  were  substantial  re-enactments  of  the  St  of 
1817,  c.  190,  §§  1,  16.  In  Picquet,  Appellant,  5  Pick.  65,  the  court 
held  that  the  earliest  of  these  statutes  should  receive  a  liberal  construc- 
tion to  enable  the  representatives  of  deceased  foreign  creditors  to  col- 
lect the  debts  of  the  deceased  here  in  the  only  way  in  which  by  our  laws 
they  could  be  recovered,  that  is  to  say,  through  the  power  of  adminis- 
tration granted  by  the  laws  of  this  Commonwealth ;  and  that  a  debt 
due  from  a  citizen  of  this  Commonwealth  to  a  foreign  subject  at  the 
time  of  his  death  should  therefore  be  deemed  estate  left  by  him  in  this 
Commonwealth,  within  the  meaning  of  that  statute.  The  same  rule  of 
construction  must  be  applied  to  this  case. 

Indeed  the  St.  of  1817,  c.  190,  §  16  (which  included  the  estates  of 
intestates  already  deceased,  as  well  as  of  those  who  might  die  in  the 
future) ,  would  seem  to  point  to  the  time  of  a  petition  for  administration 
rather  than  the  time  of  the  death,  as  the  time  at  which  there  must  be 
estate  within  the  count}',  in  order  to  give  Jurisdiction ;  for  the  words 
are,  **  when  any  person  who  has  died  or  shall  die  intestate  without  the 
Commonwealth  shall  leave  estate  of  anj'  description  within  the  same  to 
be  administered,"  letters  of  administration  may  be  applied  for  as  if  he 
had  died  within  the  Comnion wealth,  and  the  Judge  of  probate  of  an}' 
county  ^^  wherein  such  estate  shall  be  found  "  shall  have  power  to  grant 
them.     But  it  is  not  necessary  to  rely  upon  so  narrow  an  argument 

Before  that  statute,  the  probate  courts  of  the  Commonwealth  exer- 
cised the  Jurisdiction  of  granting  administration  on  property  belonging 
or  debts  due  to  persons  residing  abroad,  in  order  to  enable  them  to  l)e 
collected  in  this  State,  because  without  such  appointment  no  suit  could 
be  brought  in  our  courts  for  the  assets  or  debts  of  the  deceased,  either 
in  the  courts  of  the  Commonwealth  or  of  the  United  States.  Goodwin 
1^.  Jones,  3  Mass.  514  ;  Stevens  v.  Ga3*lord,  11  Mass.  256 ;  Picquet  v. 
Swan,  8  Mason,  469;  Noonan  v.  Bradley,  9  Wall.  894.  In  Dawes 
V.  Boylston,  9  Mass.  837,  and  Wheelock  v.  Pierce,  6  Cush.  288,  it 
seems  to  have  been  assumed  that  a  debtor  or  goods  of  the  intestate 
coming  or  being  brought  into  the  Commonwealth  after  the  death  of  the 
testator  would  give  Jurisdiction  to  support  an  administration.     The 
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dictam  of  Mr.  Justice  Blgelow  in  Bowdoin  v,  Holland,  10  Gash.  18, 
that ''  it  is  undoubtedly  true  tliat  if  the  deceased  had  at  the  time  of  his 
death  neither  domicil  nor  assets  within  the  Commonwealth,  the  judge 
of  probate  had  no  jurisdiction  in  the  premises,"  is  not  to  be  taken  in 
its  strictest  sense.  It  was  there  held  ihsX  prima  facte  evidence  that  a 
deceased  nonresident  had  conveyed  real  estate  in  this  Commonwealth 
in  fraud  of  his  creditors  was  sufficient  to  warrant  the  grant  of  adminis- 
tration here,  even  if  no  similar  grant  had  been  made  in  the  State  of  his 
domicil ;  and  the  question  asked  \>y  the  learned  judge  upon  that  point 
is  equally  applicable  to  this.  ^^  If  the  will  is  never  proved  in  the  place 
of  the  testator's  domicil,  and  is  purposely  withheld  from  probate,  have 
creditors  in  this  State  no  means  of  procuring  administration  on  their 
deceased  debtor's  estate,  and  thereby  reaching  his  property  here?** 
To  limit  the  power  of  granting  administration  to  cases  in  which  the 
goods  are  or  the  debtor  resides  in  the  Commonwealth  at  the  time  of  the 
death  of  the  intestate  would  be  to  deny  to  the  creditors  and  representa- 
tives of  the  deceased,  whether  citizens  of  this  or  of  another  State,  all 
remedy  whenever  goods  are  brought  into  this  State,  or  a  debtor  takes 
up  his  residence  here,  after  the  death  of  the  intestate.  The  more  liberal 
construction  of  the  statute  is  necessary  to  prevent  a  failure  of  justice.^ 


WILKIN8  V.  ELLETT. 

SUPRBMB   COUBT  OF  THE  UNITED   STATES.      1883. 

[Reported  108  UnUed  Statu,  256.] 

Grat,  J.  This  is  an  action  of  assumpsit  on  the  common  counts, 
brought  in  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee.  The  plaintiff  is  a  citizen  of  Virginia,  and  sues 
as  administrator,  appointed  in  Tennessee,  of  the  estate  of  Thomas  N. 
Quarles.  The  defendant  is  a  citizen  of  Tennessee,  and  surviving  part- 
ner of  the  firm  of  F.  H.  Clark  &  Company.  The  answer  sets  up  that 
Quarles  was  a  citizen  of  Alabama  at  the  time  of  his  death ;  that  the  sum 
sued  for  has  been  paid  to  William  Goodloe,  appointed  his  administrator 
in  that  State,  and  has  been  inventoried  and  accounted  for  by  him  upon  a 

^  Aoc  Saunders  v.  Weston,  74  Me.  85;  Low  r.  Horaer,  10  Hawaii,  581.  So  ad- 
ministration may  be  granted  upon  chattels  brought  into  the  State,  whether  rightfully 
or  wrongfully,  after  the  death  of  the  owner.  Steams  v.  Wright,  51  K.  H.  600  ;  In  re 
Hughes,  95  N.  Y.  55  ;  Morefield  v.  Harris,  126  N.  C.  626,  86  S.  £.  125  {aemble)  ;  Green 
9.  Rugely,  28  Tex.  589.    Contra,  Embry  v.  Millar,  1  A.  K.  Marsh,  800. 

But  where  the  property  is  taken  into  the  foreign  State  by  an  agent  of  the  domiciliary 
administrator  for  a  temporary  purpose,  as  for  sale  or  transmission,  the  State  into  which 
it  is  taken  can  exercise  no  control  over  it  as  against  the  domiciliary  administrator. 
Crescent  City  Ice  Co.  v.  Stofford,  8  Woods  94,  Fed.  Cas.  8887 ;  Wells  v.  Miller,  45  III 
882  ;  In  re  Schley's  Elstate,  11  Phila.  189.  This  is  clearly  true  where  the  goods  are 
returned  or  sold  before  an  ancillary  administrator  is  appointed.  Christy  v.  Vest,  86 
la.  285;  Martin  v.  Gage,  147  Mass.  204,  17  N.  £.  810.  ^  Ed. 


SECT.  I.]  WILKINB  V.   ELLETT.  137 

final  settlement  of  his  administration ;  and  that  there  are  no  creditors 
of  Qaarles  in  Tennessee.  The  andisputed  facts,  appearing  by  the  bill 
of  exceptions,  are  as  follows :  — 

Quarles  was  bom  at  Richmond^  Virginia,  in  1835.  In  1839  his 
mother,  a  widow,  removed  with  him,  her  only  child,  to  Coartland, 
Alabama.  They  lived  tliere  tc^ether  until  1856,  and  she  made  her 
home  there  until  her  death  in  1864.  In  1856  he  went  to  Memphis, 
Tennessee,  and  there  entered  the  employment  of  F.  H.  Clark  & 
Company,  and  continued  in  their  employ  as  a  clerk,  making  no  invest- 
ments himself,  but  leaving  his  surplus  earnings  on  interest  in  their 
hands,  until  January,  1866,  when  he  went  to  the  house  of  a  cousin  in 
Courtland,  Alabama,  and  while  there  died  b}'  an  accident,  leaving 
personal  estate  in  Alabama.  On  the  27th  of  Januar}^  1866,  Goodloe 
took  out  letters  of  administration  in  Alabama,  and  in  February,  1866, 
went  to  Memphis,  and  there,  upon  exhibiting  his  letters  of  administra- 
tion, received  from  the  defendant  the  sum  of  money  due  to  Quarles, 
amounting  to  $3,455.22  (which  is  the  same  for  which  this  suit  is 
brought),  and  included  it  in  his  inventory,  aod  in  his  final  account, 
which  was  allowed  by  the  Probate  Court  in  Alabama.  There  were  no 
debts  due  from  Quarles  in  Tennessee.  All  his  next  of  kin  resided  in 
Viilginia  or  in  Alabama ;  and  no  administration  was  taken  out  on  his 
estate  in  Tennessee  until  June,  1866,  when  letters  of  administration 
were  there  issued  to  the  plaintiff. 

There  was  conflicting  evidence  upon  the  question  whether  the 
domicil  of  Queries  at  the  time  of  his  death  was  in  Alabama  or  in  Ten- 
nessee. The  jury  found  that  it  was  in  Tennessee,  under  instructions, 
the  correctness  of  which  we  are  not  prepared  to  afllrm,  but  need  not 
consider,  because  assuming  them  to  be  correct,  we  are  of  opinion  that 
the  court  erred  in  instructing  the  jury  that,  if  the  domicil  was  in 
Tennessee,  they  must  find  for  the  plaintiff ;  and  in  refusing  to  instruct 
them,  as  requested  by  the  defendant,  that  the  payment  to  the  Alabama 
administrator  before  the  appointment  of  one  in  Tennessee,  and  there 
being  no  Tennessee  creditors,  was  a  valid  dischai^e  of  the  defendant, 
without  reference  to  the  domicil. 

There  is  no  doubt  that  the  succession  to  the  personal  estate  of  a 
deceased  person  is  governed  by  the  law  of  his  domicil  at  the  time  of 
his  death ;  that  the  proper  place  for  the  principal  administration  of  his 
estate  is  that  domicil ;  that  administration  may  also  be  taken  out  in  any 
place  in  which  he  leaves  personal  property ;  and  that  no  suit  for  the 
recovery  of  a  debt  due  to  him  at  the  time  of  his  death  can  be  brought 
by  an  administrator  as  such  in  any  State  in  which  he  has  not  taken  out 
administration. 

But  the  reason  for  this  last  rule  is  the  protection  of  the  rights  of 
citizens  of  the  State  in  which  the  suit  is  brought ;  and  the  objection 
does  not  rest  upon  any  defect  of  the  administrator's  title  in  the  property, 
but  n|x>n  his  personal  incapacity  to  sue  as  administrator  beyond  the 
jurisdiction  which  appointed  him. 
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If  a  debtor,  residing  in  another  State,  comes  into  the  State  in  which 
the  administrator  has  been  appointed,  and  there  paj's  him,  the  paj'ment 
is  a  valid  discharge  everywhere.  If  the  debtor  being  in  that  State, 
is  there  sued  by  the  administrator,  and  judgment  recovered  against  him, 
the  administrator  may  bring  suit  in  his  own  name  upon  that  judgment 
in  the  State  where  the  debtor  resides.  Talmage  v.  Chapel,  16  Mass. 
71 ;  Biddle  v.  Wilkins,  1  Pet.  686. 

The  administrator,  by  virtue  of  his  appointment  and  authority  as 
such,  obtains  the  title  in  promissory  notes  or  other  written  evidences  of 
debt,  held  by  the  intestate  at  the  time  of  his  death,  and  coming  to  the 
possession  of  the  administrator ;  and  may  sell,  transfer,  and  indorse  the 
same ;  and  the  purchasers  or  indorsees  may  maintain  actions  in  their 
own  names  against  the  debtors  in  another  State,  if  tiie  debts  are 
negotiable  promissorj'  notes,  or  if  the  law  of  the  State  in  which  the 
action  is  brought  permits  the  assignee  of  a  chose  in  action  to  sue  in  his 
own  name.  Harper  v.  Butler,  2  Pet  239 ;  Shaw,  C.  J.,  in  Rand  t;. 
Hubbard,  4  Met  252,  258-260 ;  Petersen  v.  Chemical  Bank,  82  N.  Y. 
21.  And  on  a  note  made  to  the  intestate,  payable  to  bearer,  an 
administrator  appointed  in  one  State  may  sue  in  his  own  name  in  an- 
other State.  Barrett  v.  Barrett,  8  Greenl.  353  ;  Bobinson  v.  Crandall, 
9  Wend.  425. 

In  accordance  with  these  views,  it  was  held  by  this  court,  when  this 
case  was  before  it  after  a  former  tiial,  at  which  the  domicil  of  the 
intestate  appeared  to  have  been  in  Alabama,  that  the  payment  in 
Tennessee  to  the  Alabama  administrator  was  good  as  against  the  ad- 
ministrator afterwards  appointed  in  Tennessee.  Wilkins  v.  Ellett,  9 
Wall.  740. 

The  fact  that  the  domicil  of  the  intestate  has  now  been  found  by 
the  jur}'  to  be  in  Tennessee  does  not  appear  to  us  to  make  any  difference. 
There  are  neither  creditors  nor  next  of  kin  in  Tennessee.  The  Ala- 
bama administrator  has  inventoried  and  accounted  for  the  amount  of 
this  debt  in  Alabama.  The  distribution  among  the  next  of  kin, 
whether  made  in  Alabama  or  in  Tennessee,  must  be  according  to  the 
law  of  the  domicil ;  and  it  has  not  been  suggested  that  there  is  any  dif- 
ference between  the  laws  of  the  two  States  in  that  regard. 

The  judgment  must  therefore  be  reversed,  and  the  case  remanded 
with  directions  to  set  aside  the  verdict  and  to  order  a       New  trials 

1  Ace,  Selleck  o.  Rasco,  46  Conn.  870;  Citizens'  Nat.  Bank  v.  Sharp,  53  Md. 
621  ;  Dexter  v.  Berge,  76  Minn.  216,  78  N.  W.  1111  ;  Biley  t;.  Moseley,  44  Miss.  87 ; 
Parsons  v.  Lyman,  20  N.  Y.  108 ;  Oray's  Appeal,  116  Pa.  256 ;  11  Atl.  66.  Contra, 
Vaughn  o.  Ban-et,  5  Vt.  888.  As  against  later  claims  of  domestic  creditors  such  pay- 
ment is  not  a  good  discharge.     Ferguson  v,  Morris,  67  Ala.  889. 

But  where  an  English  company  transferred  shares  of  an  American  testator  to  his 
executor,  the  latter  was  held  executor  de  8<m  tort  and  liable  to  probate  duty  in  England. 
Attorney-General  v.  New  York  Breweries  Co.,  p.898]  1  Q.  B.  205.  Contra,  Citizens' 
Nat  Bank  o.  Sharp,  58  Md.  621.  And  where  a  foreign  administrator  took  assets,  he 
was  held  in  an  early  case  as  executor  de  eon  tort  in  favor  of  the  creditors.  Kiley  v. 
Biley,  8  Day  74.    See  Hopkins  o.  Town,  4  B.  Mon.  124.  —  Ed. 
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SHAKESPEARE  v.  FIDELITY  INSURANCE,   TRUST  &  SAFE 

DEPOSIT  CO. 

SupRKiiB  Court  of  Pennsylvania.    1881. 

[Reported  VI  PennaytvaniOy  173.] 

This  was  an  action  of  trover  by  the  administrator  de  bonis  noHj  cum 
testamerUo  annexo  of  the  estate  of  John  B.  Ackley  deceased,  against 
The  Fidelity  Insurance,  Trast  and  Safe  Deposit  Company  of  Phila- 
delphia, for  certain  United  States  coupon  bonds  deposited  with  the  de- 
fendants by  the  testator  in  his  lifetime  for  safe-keeping  on  special 
certificate  of  deposit  which  by  its  terms  must  be  surrendered  upon  with- 
drawal of  the  deposit  The  testator  left  the  certificate,  at  his  death,  in 
New  Jersey,  hisdomicil,  and  it  was  presented  by  the  New  Jersey  execu- 
tor to  the  defendant,  and  the  bonds  surrendered  in  exchange  for  it.  The 
plaintiff  having  been  appointed  administrator  in  Pennsylvania,  demanded 
the  bonds,  and  upon  refusal  brought  this  suit  The  court  entered  Judg- 
ment for  the  defendant  upon  the  point  reserved,  viz.,  Is  the  plaintiff 
entitled  to  recover  upon  these  facts?  The  plaintiff  took  a  writ  of  error.^ 

Shakswood,  C.  J.  We  do  not  consider  that  the  United  States  coupon 
bonds  which  are  the  subjects  of  this  controversy  were,  at  the  time  of 
the  death  of  the  decedent,  any  part  of  Jiis  estate  in  this  Commonwealth. 
The  defendants  were  the  mere  depositaries  of  the  bonds  for  safe-keeping. 
They  were,  therefore,  in  the  possession  of  the  decedent.  He  held  the 
certificate  of  their  deposit  The  defendants  were  bound  to  restore  the 
bonds  at  any  time  to  the  lawfdl  holder  of  the  certificate.  It  was  as  if 
the  bonds  had  been  placed  in  a  fire-proof  of  the  defendants,  of  which  the 
decedent  possessed  the  key.  In  point  of  fact,  the  certificate  was  in  the 
actual  possession  of  the  widow  of  the  decedent  in  New  Jersey.  She 
surrendered  it  as  she  was  bound  to  do,  to  the  foreign  executor.  She  could 
not  have  withheld  it.  The  New  Jersey  executor  could  have  sued  her, 
and  compelled  its  delivery  to  him.  The  Pennsylvania  administrator 
certainly  could  not.  By  the  terms  of  the  certificate  it  might  be  trans- 
ferred by  assignment  indorsed  thereon  and  approved  by  the  company. 
The  foreign  executor  could  have  so  assigned  it,  and  his  assignee  could 
have  sued  for  the  delivery  of  the  bonds,  in  his  own  name.  The  assign- 
ment would  have  been  a  sale  of  the  bonds,  which  were  payable  to 
bearer,  and  passed  b3'  delivery.  Whoever  showed  a  legal  title  to  the 
certificate  had  a  right  to  the  possession  of  the  bonds.  The  case,  then, 
is  within  the  principle  of  Moore  v.  Fields,  6  Wright,  471,  where  it  was 
held  that,  where  a  debt  fixed  by  a  decree  or  judgment  of  the  court  of 

^  ThiB  short  statement  is  snbetitated  for  that  of  the  Reporter.  Part  of  the  opinion, 
in  which  the  statute  fixing  the  powers  of  foreign  executors  was  held  not  to  apply,  is 
omitted.  —  Ed. 
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another  State  in  favor  of  a  foreign  administrator,  is  doe  b}'  citizens  of 
Pennsylvania  to  the  estate  of  a  decedent,  the  administrator  of  the  fo^ 
eign  domidl  may  sue  for  and  recover  it  in  his  own  name. 

JudffTMnt  affirmed} 


AMSDEN  v.   DANIELSON. 
Supreme  Court  of  Rhode  Island.    1806. 

[RepwUd  18  Bhodt  Island,  787.] 

Stinsss,  J.  The  plaintiff,  executor  of  the  will  of  Lucretia  C. 
Danielson,  late  of  Providence,  deceased,  sues  the  defendant,  a  resident 
of  Killingly,  Ck>nnecticut,  upon  a  promissory  note,  made  by  him,  dated  at 
said  Eillingly,  and  payable  to  the  testatrix.  The  action  was  com- 
menced January  12,  1894,  by  an  attachment  of  real  estate  of  the 
defendant  in  the  city  of  Providence  in  this  State.  It  appears  by  the 
defendant's  plea  that  after  said  will  was  probated  here,  and  since 
the  commencement  of  this  suit,  a  copy  of  the  will  was  recorded  in 
Eillingly  and  William  H.  Chollar  was  appointed  administrator,  who  baa 
qualified,  and  to  whom  the  defendant  has  made  payment  of  the  amount 
due  on  the  note.  To  this  the  plaintiff  replies  that  there  was  no  property 
in  Connecticut  except  a  trifling  amount  of  furniture,  which  had  been 
fully  administered  by  him  before  the  application  to  record  the  will  in 
Killingly;  that  there  were  no  creditors  in  Connecticut;  that  the  de- 
fendant, knowing  the  intention  of  the  plaintiff  to  bring  suit  here,  induced 
the  plaintiff  to  forbear  his  suit  by  promising  to  pay  the  debt  on  a  cer- 
tain day,  and  thereupon,  contriving  to  prevent  said  attachment  and  to 
evade  the  payment  of  the  note,  took  advantage  of  the  plaintiff's  forbear- 
ance and  procured  the  recording  of  the  will  and  the  appointment  of 
Chollar  as  administrator  in  Connecticut ;  that  the  note  is  and  has  been, 
since  the  death  of  the  testatrix,  in  the  plaintiff's  possession,  upon  which 
the  defendant  paid  him  the  sum  of  $284.20  in  October,  1893,  and  that 
the  defendant  had  notice  of  the  attachment  before  he  made  the  payment 
to  Chollar  as  administrator.    The  defendant  demurs  to  the  replications. 

The  main  question  raised  by  the  pleadings  is  whether  under  these 
circumstances  the  suit  can  be  maintained  in  Rhode  Island,  after  the 
payment  to  the  administrator  in  Connecticut.  We  think  it  can  be 
maintained.  First  the  fact  is  set  up  that  this  was  a  voluntary  and  col- 
lusive pa3^ment,  which  upon  demurrer  must  be  taken  to  be  true.  While 
a  party  will  be  protected  from  paying  a  second  time  that  which  he  has 
once  in  good  faith  been  compelled  to  pay,  it  is  clear  that  these  facts  do 

1  In  McColly  v.  Cooper,  114  CaL  258,  46  Pftc.  82,  where  a  foreign  administmtor 
having  a  oertEfieate  of  deposit  demanded  payment  and  was  refused,  it  was  held  to  be 
his  duty  to  surrender  the  certificate  to  the  domestic  administrator,  that  the  latter  might 
sue  upon  it.  —  Ed. 
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not  make  each  a  case.  A  person  cannot  oust  the  court  of  one  State 
of  Jurisdiction  by  a  collusive  judgment,  and  much  less  by  a  voluntary 
payment,  in  another.  So  it  has  been  held  that  where  a  man,  by  wilful 
default,  has  suffered  judgment  to  go  against  him  as  garnishee,  in  an- 
other State,  when  he  might  have  prevented  it,  a  iHiyment  is  no  bar 
in  the  State  where  a  suit  upon  the  claim  had  been  previously  commenced. 
Whipple  V.  Bobbins,  97  Mass.  107 ;  Wilkinson  v.  Hall,  6  Gray,  568. 
See  also  Hull  v.  Blake,  13  Mass.  153,  157,  and  Stevens  v.  Gaylord, 
11  Mass.  256. 

Passing  over  the  question  whether  the  promise  of  the  defendant 
made  a  new  cause  of  action,  about  which  there  seems  to  be  little  room 
for  doubt,  we  come,  second,  to  the  main  question  which  has  been 
argued,  viz.,  whether  the  executor  in  Rhode  Island  can  sue  at  all  for 
the  amount  due  upon  the  note.  The  argument  is  that  the  note  was  paj*- 
able  in  Killingly,  the  domicil  of  the  defendant,  and  hence  its  proceeds 
were  assets  in  Connecticut  and  not  in  Rhode  Island.  This  argument  is 
sustained  by  Pinney  v.  McGregor}%  102  Mass.  186 ;  Abbott  v.  Cobum, 
28  Vt.  663  ;  and  Wyman  v.  Halstead,  109  U.  S.  654.  Admitting  that 
the  note  was  payable  in  Killingly,  the  fact  does  not  control  this  case.  If 
it  were  necessary  to  bring  suit  upon  it  in  Connecticut  of  course  an 
administrator  would  be  appointed  there.  But  it  does  not  follow  that  it 
cannot  be  collected  elsewhere.  The  plaintiff  having  the  note,  and  find- 
ing  propertj*  of  the  defendant  in  this  State,  had  as  much  right  to  pro- 
ceed to  collect  it  here,  as  though  it  had  been  his  own  debt.  It  would 
be  a  most  absurd  rule  of  law  which  would  require  him  to  go  to  another 
State,  record  the  will,  secure  the  appointment  of  an  administrator  and 
go  through  all  the  requirements  of  a  probate  court  in  order  to  bring  a 
suit  where  possibly  there  might  be  no  property,  when  he  could  attach 
property  here  and  secure  his  judgment  without  trouble.  The  cases 
cited  by  the  defendant  do  not  hold  this.  Slocum  v.  Sanford,  2  Conn. 
533,  appears  to  have  been  a  case  where  the  defendant,  in  1813,  had 
proved  his  claim  against  the  estate  of  the  payee,  before  insolvent 
commissioners  in  Rhode  Island,  from  which  the  amount  of  the  qote 
sued  upon  had  been  deducted  and  the  administrator  in  Rhode  Island 
had  given  him  a  discharge  fh>m  it  before  the  suit  was  brought  in  Con- 
necticut, but  certainly  before  the  trial  in  1816,  wherein  this  fact  was 
held  to  be  a  good  defence.  Undoubtedly  the  bona  fide  settlement  of  a 
debt  with  a  foreign  administrator  is  a  bar.  In  Stevens  v.  Gaylord,  11 
Mass.  256,  the  defendant  had  been  appointed  administrator  in  Connec- 
ticut before  an  administrator  had  been  appointed  and  suit  brought  in 
Massachusetts.  It  is  indeed  held  in  both  these  cases  that  the  debt 
was  assets  in  the  State  where  the  debtor  resided,  and  this  is  the  point 
to  which  they  are  cited.  But  that  is  not  the  question  before  us.  As- 
suming this  to  be  so,  the  question  is  whether  the  administrator  may 
collect  the  debt  in  another  State  if  he  has  the  chance  to  do  so.  Upon 
this  question  we  have  no  doubt.  It  is  well  settled  that  a  bona  fidt 
voluntary  payment  to  a  foreign  administrator  is  a  good  discharge  of  a 
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debt:  Mackay  v.  Saint  Marj's  Chiircb,  15  R.  L  121 ;  and  if  this  be  so, 
an  involuntary  judgment,  based  apon  an  attachment  of  property,  cannot 
be  less  valid.  As  said  by  Wells,  J.,  in  Merrill  v.  New  England  Ins. 
Co. ,  103  Mass.  245,  248 :  ^^  Having  possession  of,  and  a  legal  title  to,  the 
instrument,  or  evidence  of  the  demand,  and  finding  the  debtor  or  his 
property  within  the  jurisdiction  of  his  apiK>intment,  he  may  enforce  it 
there,  without  the  necessity  of  any  resort  to  the  foreign  jurisdiction. 
The  debtor  is  equally  responsible  in  cither,  if  means  of  enforcing  pay- 
ment can  be  reached."  The  same  doctrine  was  announced  in  Perkins 
V.  Stone,  18  Conn.  270,  274,  where  debtors  resident  in  Massachusetts 
were  sued  by  an  administrator  in  Connecticut.  ''  Had  it  been  necessary 
for  the  plaintiff  to  go  into  the  State  of  Massachusetts  to  bring  his 
action,  it  is  conceded  that  he  must  have  taken  out  letters  there,  to 
enable  him  to  sue  in  his  representative  capacity.  But  as  he  is  under 
no  necessity  of  invoking  the  aid  of  the  courts  of  that  State,  his  case  is 
not  brought  within  the  operation  of  the  rule  which  precludes  an  ad« 
ministrator  appointed  in  one  State  from  suing  in  the  courts  of  another." 
The  case  which  comes  most  closely  to  opposing  these  cases  is  that  of 
Pond  V.  Makepeace,  2  Met  114.  There,  a  Rhode  Island  administrator 
had  brought  suit  in  Massachusetts  and  obtained  judgment  by  default, 
under  which  execution  was  levied  on  real  estate,  and  it  was  sold  in 
satisfaction  of  the  judgment.  It  was  held  that  the  suit  was  no  bar  to 
a  subsequent  suit  by  a  Massachusetts  administrator,  because  the  Rhode 
Island  administrator  had  no  power  to  sue  in  that  State  and  so  could 
pass  no  title  to  the  real  estate  under  the  levy  and  sale.  But  that  is  not 
like  this  case.  Here,  the  plaintiff  is  suing  in  Rhode  Island,  the  State 
in  which  he  holds  his  letters  testamentarj'. 

We  see  no  reason  why  he  may  not  so  sue.  The  cases  we  have  quoted 
from  sustain  the  right  and  we  know  of  none  which  deny  it  The  reason 
upon  which  the  right  is  based  is  satisfactory  and  we  therefore  decide 
that  the  plaintiff  ha^  that  right  under  the  pleadings  in  this  case. 

The  demurrers  of  the  defendant  in  the  plaintiff's  replications  are 
ovejTUled.* 

1  In  spite  of  the  doctrine  that  the  eziiitenee  of  a  promissory  note  given  for  a  debt 
does  not  alter  the  aitas  of  the  debt,  which  is  assets,  for  purpose  of  administration,  at 
the  domicil  of  the  debtor,  the  courts  appear  to  uphold  a  payment  only  to  such  ad- 
ministrator as  can  produce  the  note.  Thus :  1.  Payment  to  the  administrator  of  the 
maker's  State,  without  surrender  of  the  note,  is  not  a  legal  discharge  as  against  the 
domiciliary  administrator  who  has  the  note.  McCord  v.  Thompson,  92  Ind.  565 ; 
Amsden  v.  Dauielson,  19  R.  I.  583, 85  Atl.  70  (affirming  the  decision  above  after  with- 
drawal  of  the  demurrer  and  rejoinder  filed  denying  collusion) ;  St  John  v.  Hodges, 
9  Baxt.  834.  See  Bull  v.  Fuller,  78  la.  20,  42  N.  W.  572,  where  payment  to  a  domicil- 
iary administnitor  without  surrender  of  the  note  was  upheld  against  the  ancillary  ad- 
ministrator with  the  note,  on  the  ground  that  no  creditor  of  the  estate  was  interested, 
and  "  to  compel  a  second  payment,  and  require  the  debtor  to  seek  repayment  from  the 
administrator  in  Vermont,  when  the  money  is  already  in  the  hands  of  a  representative 
of  the  estate,  merely  in  the  interest  of  a  double  administration  would  indeed  be  a  bur- 
lesque upon  the  administration  of  justice.*' 

2.  Payment  to  the  domiciliary  administrator  who  has  not  the  note  U  not  a  legal 
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INSURANCE  CO. 

SuPBBMB  Judicial  Court  or  Massachusbtts.    1869. 

[Reported  108  MaemcKuaOts,  245.] 

Contract  by  the  plaintiff  as  administrator  of  the  estate  of  Howard 
M.  Merrill,  on  a  policy  of  insurance  issued  by  the  defendants  upon  tlic 
life  of  the  intestate.  The  answer  alleged  that  the  defendants  had  been 
sued  on  the  policy  in  Illinois  by  the  administrator  of  Merrill  appointed 
in  that  State.  Merrill  was  domiciled  in  Illinois ;  the  policy  was  pledgeil 
by  him  to  the  plaintiff  as  security  for  a  loan  which  had  not  been  paid. 
The  defendant  was  a  Massachusetts  corporation.^ 

Wells^  J.  There  can  be  no  doubt  that  the  appointment  of  the 
administrator  in  Massachusetts  was  legal  and  proper.  A  debt  due  to 
the  intestate  fh>m  any  party  having  a  domicil  in  this  State,  or  any  de- 
mand or  right,  requiring  legal  authority  for  its  enforcement,  is  sufl9cient 
to  give  jurisdiction  for  such  an  appointment.  Gen.  Sts.  c.  117,  §  2; 
Pinney  v.  McGrcgory,  102  Mass.  186;  Picqnet,  Appellant.  5  Pick.  65; 
Emery  v.  Hildreth,  2  Gray,  228.  Such  administration  is  auxiliary  only, 
when  the  domicil  of  the  intestate  was  elsewhere  at  the  time  of  his  de- 
cease, if  there  is  an  administrator  at  the  place  of  domicil.  It  extends  to 
all  assets  found  within  the  State ;  and,  within  the  jurisdiction  where 
granted,  it  is  exchisive  of  all  other  authority.  The  administrator  ap- 
pointed at  the  place  of  domicil  of  the  deceased  is  the  principal  admin- 
istrator ;  and  personal  securities,  in  the  possession  and  control  of  the 
intestate  at  the  time  of  his  decease,  vest  in  him.  He  can  do  no  legal 
act  for  their  collection  in  another  jurisdiction,  without  an  ancillar}*  ap- 
pointment there.  And,  if  another  has  already  been  appointed  auxili- 
ary administrator,  the  collection  can  be  made,  within  that  jurisdiction, 
only  through  him.  But  the  principal  administrator  may  alwaj's  dispose 
of  or  collect  such  securities,  if  he  can  do  so  without  being  obliged  to 
resort  to  the  domicil  of  the  debtor.  Hutchins  v.  State  Bank,  12  Met. 
421.  Having  possession  of,  and  a  legal  title  to,  the  instrument,  or 
evidence  of  the  demand,  and  finding  the  debtor  or  his  property  within 

discharge  as  against  the  administrator  of  the  maker's  State  who  has  the  note.     Yoang 
V.  O'Neal,  3  Sneed,  55 ;  and  see  Riley  v.  Moseley,  44  Miss.  87. 

8.  Payment  to  the  domiciliary  administrator  who  holds  and  surrenders  the  note  is  a 
good  bar  to  a  snit  preriously  brought  by  the  administrator  of  the  maker's  State  who 
has  not  the  note.  Thorman  r.  Broderick,  6S  La.  Ann.  1298,  27  So.  785  ;  Goodlett  v. 
Anderson,  7  Lea,  286.  See  McIItov  v,  Alsop,  45  Miss.  865,  where  the  administrator  of 
the  maker's  State  was  allowed  to  foreclose  a  lien  upon  land  in  that  State  given  to 
secure  the  payment  of  the  note,  though  the  note  was  in  the  hands  of  the  foreign  domi- 
ciliary administrator  who  refused  to  surrender  it.  —  Ed. 

1  This  short  statement  of  facts  is  substituted  for  that  of  the  Reporter.    Arguments 
of  counsel  are  omitted. —  Ed. 
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the  jurisdictioD  of  his  appointment,  he  maj'  enforce  it  there,  withont  the 
necessity  of  anj^  resort  to  the  foreign  jurisdiction.  The  debtor  Is 
equally  responsible  in  either,  if  means  of  enforcing  payment  can  be 
reached. 

The  appointment  by  the  insurance  company  of  a  general  agent,  with 
authority  to  accept,  in  behalf  of  the  principal,  service  of  l^al  process 
in  Illinois,  subjects  the  defendant  to  the  suit  brought  by  the  principal 
administrator  in  the  courts  of  that  State.  Gillespie  v.  Commercial  In- 
surance Co.,  12  Graj',  201.  As  that  suit  was  first  brought,  and  appar- 
ently embraces  the  whole  cause  of  action,  so  that  a  judgment  therein 
would  merge  all  liabilities  of  the  defendant  upon  the  policy*,  we  should 
be  inclined  to  hold  that  it  was  exclusive  of  any  other  remedy,  so  that 
no  action  could  be  prosecuted  in  an3'  other  court  upon  the  same  con- 
tract at  the  same  time,  if  the  administrator  in  Illinois  had  then  had  the 
legal  title  and  possession  of  the  policy,  or  the  absolute  right  of  posses- 
sion. Whipple  v.  Bobbins,  97  Mass.  107;  Newell  v.  Newton,  10 
Pick.  470;  Wallace  v.  McConnell,  18  Pet  186;  Embree  v.  Hanna, 
5  Johns.  101 ;  American  Bank  v.  Bollins,  99  Mass.  818. 

It  is  said  by  Mr.  Justice  Dewey  in  Colt  v.  Partridge,  7  Met  574, 
that  ''  whether  a  plea  in  abatement  that  another  action  between  the 
same  parties,  and  for  the  same  cause,  is  pending  in  another  State,  is 
good,  has  not  been  decided  here.**  It  is  also  said  by  Mr.  Justice 
Foster  in  American  Bank  v.  Bollins,  that  the  doctrine  of  that  case  and 
of  Walhice  v.  McConnell,  Embree  t;.  Hanna,  and  Whipple  v.  Bobbins, 
*'  constitutes  an  important  exception  to  the  ordinary  rule  that  lis  penr 
dens  in  a  foreign  court  is  not  a  good  plea.'' 

The  present  case  does  not  depend  upon  the  ordinary  rule  in  regard  to 
lis  pendens;  nor  is  it  within  the  exception  to  that  rule,  if  the  decisions, 
above  referred  to,  do  constitute  an  exception.  The  administrator 
in  Illinois  and  the  administrator  in  Massachusetts  are  not  the  same 
party.  They  are  not  even  in  privity  with  each  other.  Low  v,  Bartlett, 
8  Allen,  259 ;  Ela  v.  Edwards,  18  Allen,  48.  The  authority  and  right 
of  each  is  independent  and  exclusive  within  the  jurisdiction  of  his  own 
appointment  If,  therefore,  the  policy  had  been  in  the  l^al  custod}" 
and  control  of  the  principal  administrator,  the  institution  of  proceed- 
ings for  the  collection  of  its  proceeds  by  him,  in  the  courts  of  Illinois, 
and  jurisdiction  of  the  defendant  or  its  property  obtained  thereon, 
would  have  been  such  an  appropriation  of  the  claim  as  a  part  of  the 
assets  of  the  estate  subject  to  administration  there,  as  would  have 
excluded  the  ancillary  administration  from  any  authority  over  it. 

But  upon  the  facts  stated,  we  are  satisfied  that  the  intestate  had 
parted  with  the  possession  of  the  policy,  upon  a  valuable  and  legal  con- 
sideration, in  his  lifetime ;  so  that  at  his  decease,  he  had  no  right  of 
possession,  and  none  passed  to  his  administrator,  except  subject  to 
such  rights  as  had  been  conferred  by  the  pledge  and  delivery  of  the 
policy  by  the  intestate  to  his  uncle  Thomas  T.  Merrill.  The  agreed 
statement  shows  a  distinct  and  unequivocal  pledge  of  the  policy  to 
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secure  the  intestate's  note  for  seven  hundred  dollars,  given  for  money 
lent  to  him  by  Thomas  T.  Merrill  upon  the  assurance  and  condition 
that  it  should  be  so  secured.  The  policy  was  delivered  in  pursuance 
of  that  agreement,  and  remained  in  the  possession  of  Thomas  T. 
Merrill  until  he  was  appointed  administrator.  This  was  sufficient  to 
constitute  a  good  pledge  of  the  instrument,  giving  to  the  pledgee  an 
equitable  interest  in  the  proceeds  of  it  Angell  on  Insurance,  §§  827- 
840 ;  Palmer  v.  Merrill,  6  Gush.  282 ;  Dunn  t;.  Snell,  15  Mass.  481 ; 
Currier  v.  Howard,  14  Gray,  511. 

In  that  state  of  facts,  if  the  principal  administrator  had  himself 
received  the  ancillary  appointment  in  Massachusetts,  he  could  not  have 
reclaimed  the  polic}*  from  the  hands  of  Thomas  T.  Merrill  without  pay- 
ment of  the  note  in  redemption  of  the  pledge.  It  is  unnecessary  to  con- 
sider now,  whether,  beyond  this,  the  claim  of  the  parents  of  the  intestate 
would  be  protected  against  the  general  interests  of  the  estate.  It  is 
sufficient  that  there  was  a  right  of  possession  in  Thomas  T.  Merrill, 
superior  to  that  of  the  intestate  or  his  administrator,  and  which  he  might 
pass  over  to  the  administrator  in  Massachusetts  upon  such  terms  as  he 
saw  fit,  consistent  with  his  limited  rights.  His  interest  in  the  policy  is 
not  a  mere  order  for  a  part  of  the  proceeds,  but  extends  to  the  whole 
policy  alike.  With  his  concurrence  the  auxiliary  administrator  may 
maintain  a  suit  and  collect  the  proceeds  of  the  policy.  Without  it 
neither  he  nor  the  principal  administrator  could  control  the  possession 
or  collect  the  proceeds.  The  pledge  makes  it  no  longer  a  question  of 
Jurisdiction,  as  aflfected  by  priority  of  suit,  comity  between  the  States, 
or  otherwise,  but  one  merely  of  the  right  of  the  respective  parties 
claiming  an  interest  in  the  policy.  The  right  of  the  plaintiff  in  this 
suit  is  superior  to  that  of  the  principal  administrator  in  Illinois,  because 
he  represents  the  equitable  interest  and  right  of  immediate  possession 
and  control  of  the  pledgee,  as  well  as  the  legal  capacity'  to  sue,  which 
remains  in  the  representatives  of  the  estate  of  Howard  M.  Merrill 
That  legal  right  to  sue  is  held  by  the  administrators  of  Howard  M. 
Merrill,  wherever  appointed,  in  trust  for  the  benefit  of  the  equitable 
assignee  of  the  claim.  The  assignee  is  entitled  to  control  any  suit 
brought  for  its  recovery.  His  right  would  be  protected  by  the  courts 
against  any  attempt  of  the  administrators  to  collect  or  release  the 
demand  in  disregard  of  his  interests.  Jones  v.  Witter,  13  Mass.  304 ; 
Eastman  v.  Wright,  6  Pick.  816;  Grover  v.  Grover,  24  Pick  261; 
Rockwood  V.  Brown,  1  Graj',  261 ;  Bates  v,  Kempton,  7  Gray,  882. 
Upon  the  same  principle,  it  would  be  equally  protected  against  pre- 
judice from  any  attempt  to  anticipate  him  by  means  of  a  suit  instituted 
by  such  administrator  in  his  own  behalf  and  without  recognition  of  the 
rights  of  the  assignee.  Within  the  same  jurisdiction,  the  respective 
rights  of  the  assignor  and  assignee  may  be  readily  adjusted,  and  suits 
controlled*  The  difficulty  arises  fh>m  the  existence  of  suits  in  separate 
and  independent  jurisdictions.  There  is  a  class  of  decisions,  referred  to 
by  the  defendant,  particularly  affecting  questions  of  jurisdiction  between 
vou  III.  — 10 
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the  federal  and  State  courts,  to  the  effect  that  a  subject-matter  once 
brought  within  the  Jurisdiction  of  a  court  of  general  jurisdiction, 
whether  by  suit  in  personam  or  proceeding  in  rem^  or  even  hj  process 
of  attachment,  is  in  the  custody  of  that  court,  and  cannot  be  withdrawn 
or  controlled  by  any  process  or  proceeding  of  any  other  court.  But 
that  doctrine  is  explained  and  narrowly  limited  bj*  Mr.  Justice  Miller 
ill  Buck  V.  Colbath,  3  Wall.  334.  It  does  not  apply  to  this  case,  for 
reasons  already  indicated ;  because  the  policy,  having  been  pledged 
ind  delivered  to  another  in  the  lifetime  of  the  intestate,  was  never  in 
the  legal  possession  of  his  administrator  in  Illinois,  and  therefore  was 
never  properly  brought  within  the  jurisdiction  of  the  courts  in  that 
State,  either  as  assets  subject  to  administration,  or  as  a  cause  of  action 
which  the  administrator  there  could  maintain.  He  could  not,  bj'  com- 
mencing a  suit  there,  transfer  to  those  courts  the  determination  of  the 
rights  of  the  pledgee,  so  as  to  compel  him  to  seek  them  by  intervening 
iu  such  suit  The  pledgee  had  an  independent  title,  accompanied  by 
possession  of  the  policy ;  and  by  bill  in  equity  in  his  own  name,  or  by 
suit  in  the  name  of  the  administrator,  in  Massachusetts,  could  enforce 
his  claim.  Neither  the  administrator  in  Massachusetts  nor  the  admin- 
istrator in  Illinois  would  be  allowed  to  defeat  the  prosecution  of  such  a 
suit  Against  either  administrator,  seeking  to  collect  the  amount  of 
the  policy  bj'  other  proceedings  or  means,  the  insurance  company  have 
a  sufficient  defence.  That  defence  stands  not  merely  upon  the  juris- 
diction and  judgment  of  the  court,  but  equally  well  upon  the  title  of 
the  pledgee,  yielded  to  by  the  insurance  companj'  without  suit^  .... 
Upon  the  agreed  statement,  being  satisfied  that  the  plaintiff,  as 
administrator  of  the  intestate's  estate  in  Massachusetts,  and  represent- 
ing also  the  equitable  interest  and  possessory  right  of  the  pledgee  of 
the  policy,  is  entitled  to  its  control  and  collection,  in  preference  to  the 
principal  administrator  in  Illinois,  we  feel  bound  to  render  judgment 
accordingly  for  the  amount  due  from  the  defendant  by  the  terms  of  the 
policy.  Judgment /or  the  plaintiff* 
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Court  of  Appeals,  New  York.    1895. 
[Reported  146  New  Fork,  568.] 

Peckham,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
in  favor  of  the  plaintiff  for  the  amount  of  a  certain  policy  of  insurance 

^  Part  of  the  opinion,  in  which  the  effect  of  the  assignment  is  discussed,  is  omitted. 
—  Ed. 

>  Bat  see  Steele  v.  Conn.,  Gen.  L.  I.  Co.,  81  A  pp.  Div.  889,  52  N.  Y.  Snpp.  878 
(affirmed  160  N.  Y.  708).  A  New  York  man  whose  life  was  insured  in  a  Connecticut 
company  pledged  his  policy  to  the  company  in  Connecticut  and  died.  His  adminis- 
trator in  New  York  brought  suit ;  then  the  company  voluntarily  paid  the  Connecticut 
administrator.    This  payment  was  held  no  bar  to  the  New  York  suit. —  Ed. 
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for  $3,000  issaed  by  the  defendant,  an  insarance  company  organized 
under  chapter  175  of  the  Laws  of  1883.  The  policy  of  insurance,  or 
certificate  of  membership,  as  it  is  sometimes  called,  was  issued  by  the 
defendant  association  January  20,  1891,  to  Charles  H.  Sulz,  payable 
to  his  ''legal  representatives,"  at  the  home  office  of  the  company',  in 
the  city  of  New  York,  within  ninety  days,  after  satisfactory  evidence 
of  the  death  of  the  insured  party.  The  application  for  membership 
and  for  a  policy  of  insurance  in  the  corporation  defendant  was  made 
by  the  insured,  Charles  H.  Sulz,  in  December,  1890.  In  such  applica- 
tion, in  answer  to  the  requirement  to  state  the  name  of  the  beneficiary 
in  fall,  he  answered,  "  my  estate."  Mr.  Sulz,  at  the  time  of  the  issuing 
of  the  policy  to  him  (Jan.  20,  1891),  was  at  San  Francisco  in  Cali- 
fornia, and  upon  its  receipt  he  sent  it  to  his  wife  at  their  residence  in 
the  city  of  Brooklyn,  to  which  city  he  soon  returned,  and  it  remained 
in  the  possession  of  the  wife  for  about  six  months,  when,  on  the  re- 
moval of  the  family  (the  husband  and  wife)  from  one  house  to  another 
in  the  city  of  Brooklyn,  the  wife  packed  it  in  a  trunk,  which  was  taken 
by  the  deceased  when  he  started  on  his  journey  to  Tacoma  in  the  State 
of  Washington.  When  the  deceased  went  to  Tacoma  in  1891,  he  left 
his  wife  at  his  old  home  in  the  city  of  Brooklyn.  In  August,  1891,  he 
wrote  fVom  the  city  of  Tacoma  to  the  home  office  of  the  defendant  in  the 
city  of  New  York  notifying  them  that  he  had  made  Tacoma,  Washing- 
ton, his  home  for  the  future,  having  gone  into  the  manufacture  of  soaps 
and  chemicals  there,  and  he  asked  them  to  forwai*d  assessments  to  him 
at  Tacoma,  or  to  notify  him  who  their  agent  was  there,  to  whom  he 
might  make  further  payments.  In  January,  1892,  Mr.  Sulz  died  at 
Tacoma,  having  at  the  time  this  policy  or  certificate  in  his  possession. 
At  the  time  of  his  death  his  wife  was  still  residing  in  Brooklyn.  Let- 
ters of  administration  were  applied  for  by  his  widow  to  the  surrogate 
of  Kings  County  and  were  granted,  and  she  duly  qualified  and  entered 
upon  the  discharge  of  her  duties  as  administratrix.  A  few  days  after 
the  granting  ot  such  letters,  she  signed  a  written  renunciation  of  her 
right  to  take  out  letters  as  administratrix  in  Tacoma,  and  forwarded  it 
to  the  former  attorneys  of  her  husband  at  that  place,  and  thereupon 
one  R.  P.  Thomas  was  appointed  administratx>r  of  the  estate  of  her 
husband  by  the  proper  court  in  the  State  of  Washington.  Mr.  Thomas 
at  once  commenced  an  action  in  that  State  to  recover  upon  the  policy 
of  insurance  which  he  had  taken  possession  of  as  part  of  the  effects  of 
the  deceased,  and  such  suit  was  commenced  by  the  service  of  process 
upon  an  agent  of  the  defendant  residing  in  the  State  of  Washington 
and  duly  authorized  under  the  laws  of  that  State,  and  by  the  designa- 
tion of  the  defendant  corporation  to  receive  such  service  on  its  behalf. 
Within  a  few  da3's  subsequent  to  the  commencement  of  that  action, 
the  plaintiff  herein  commenced  this  action,  as  administratrix  of  the 
estate  of  her  deceased  husband,  in  the  Supreme  Court  of  this  State,  to 
recover  the  amount  due  under  such  policy  of  insurance.  The  defend- 
ant set  up  a  defence  to  this  action  based  upon  an  alleged  breach  of 
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warranty  by  the  insured  in  making  false  answers  to  certain  questions 
contained  in  the  application  for  insurance  signed  by  him.  It  also  set 
up  the  above  facts  in  relation  to  the  insurance  policy  and  the  pendency 
of  the  action  against  it  in  the  Superior  Court  of  the  State  of  Washing* 
ton,  and  claimed  that  the  plaintiff  herein  had  no  right  to  maintain  this 
action  because  of  these  facts.  The  case  was  tried  at  Circuit,  and  the 
facts  relating  to  the  alleged  breach  of  warranty  submitted  to  a  jury, 
and  upon  the  whole  case  the  jury  found  a  verdict  for  the  plaintiff,  and 
the  question  is  whether  the  judgment  entered  upon  that  verdict  shall 
stand. 

We  will  assume  that  the  letters  of  administration  granted  to  the 
plaintiff  by  the  surrogate  of  Kings  County  are  conclusive  in  regard  to 
the  status  of  the  plaintiff  as  being  the  administratrix  duly  appointed 
upon  the  estate  of  her  deceased  husband,  and  the  only  question  re- 
maining is  whether  as  such  administratrix,  and  upon  the  facts  in  this 
case,  she  can  maintain  this  action.  We  are  of  the  opinion  that  the  courts 
of  this  State  ought  not  to  take  jurisdiction  of  this  action.  The  de- 
fendant issued  what  it  terms  in  the  blank  application  provided  by  it  a 
^^  certificate  of  membership  or  policy  of  insurance,"  by  which  certificate 
or  policy  it  insured  the  life  of  Mr.  Sulz  for  $3,000  for  the  benefit  of  his 
'*  legal  representatives,"  those  words  being  used  in  the  instrument  in- 
stead of  the  words  <'  my  estate,''  as  used  by  the  insured  himself  in  his 
application  for  the  insurance.  The  constitution  and  by-laws  of  the 
oompan}',  and  the  certificate  or  insurance  policy  itself,  must  all  be 
looked  at  for  the  purpose  of  discovering  what  was  the  contract  entered 
into  by  the  parties.  In  re  Equitable  Reserve,  &c.  Ass'n.,  131  N.  Y. 
854-368.  In  some  companies,  possibly  in  this,  a  person  might  be- 
come a  member  thereof,  and  his  family  or  any  other  named  beneficiary 
be  entitled  to  receive  the  benefit  of  such  membership  upon  his  death, 
as  provided  for  in  the  constitution  or  bj'-laws,  even  where  no  certifi- 
cates of  membership  or  policy  of  insurance  had  been  issued ;  but  where 
such  a  paper  has  been  issued  by  the  company  and  delivered  to  and 
accepted  by  the  insured  person,  it  must  be  read  in  connection  with  such 
constitution  and  bj-laws  for  the  purpose  of  determining  what  the  con- 
tract was  which  existed  between  the  parties  at  the  time  of  the  death  of 
the  insured.  The  policy  in  this  case  was  in  the  possession  of  the  de- 
ceased at  the  time  of  his  death  in  the  State  of  Washington,  and  I  do 
not  think  that  it  differs  materially  from  any  other  policy  of  insurance 
so  far  as  tliis  question  is  concerned.  Having  been  issued,  it  has  be- 
come a  material  part  of  the  contract  between  the. parties  to  it. 

The  case  of  Hol3'oke  v.  Union  Mutual  Life  Ins.  Co.,  22  Hun,  75,  is 
cited  by  the  defendant,  and  is  somewhat  in  point.  In  that  case  the 
plaintiff,  as  executrix  of  George  E.  Holyoke,  brought  an  action  in  this 
State  against  the  insurance  company  (a  New  York  corporation)  for  the 
purpose  of  recovering  the  amount  of  k  paid-up  policy  issued  upon  the 
life  of  one  Alfred  S.  Perkins,  a  resident  of  the  State  of  Maine,  and  by 
him  assigned  to  Holyoke.    The  plaintiff's  testator  died  in  Brooklyn^ 
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N.  T.,  May  7,  1675,  nliere  be  bad  contiaaonsly  resided  Tor  sixteen 
years  prior  to  his  death,  and  be  left  a  will  by  which  he  bequeathed  and 
devised  hia  whole  property  to  his  wife,  the  plaintitT,  which  will  was  duty 
admitted  to  probat«  in  Kings  County,  and  on  June  8,  1875,  letters  of 
administration  were  Issued  to  the  plaintiff.  After  the  death  of  Mr. 
Holyokc,  tlie  assignment  was  found  among  his  effects  at  his  office  in 
the  <rity  of  New  York  and  was  delivered  to  tlie  plaintiff,  and  had  been 
in  her  possession  up  to  tlie  commencement  of  the  action.  On  October 
8,  1876,  Alfred  S.  Perkins,  tlie  insured  person,  died,  and  the  plaintiff 
immediately  gave  proper  proofs  of  his  death  and  otherwise  duly  per- 
formed all  the  conditions  required  of  her  by  the  policy  and  demanded 
its  payment  The  defence  Interposed  was  that  the  assignment  in  ques- 
tion was  a  collateral  assignment  only  to  secure  Perkins's  indebtedness 
to  Holyoke,  and  that  the  amount  due  the  latter  had  been  paid,  and 
that  letters  of  administration,  with  the  will  annexed,  upon  the  estate  of 
Holyoke  had  been  issued  t^  one  Percival  Bonney  by  the  Probate  Conrt 
of  Gnmberland  County,  Maine,  and  that  the  policy  of  insurance  was  in 
the  State  of  Maine  at  the  time  of  Holyoke's  death,  and  had  been  by 
Bonney  assigned  to  and  was  then  held  and  owned  by  another  person 
residing  in  the  State  of  Maine.  The  court  held  that  at  the  time  of  the 
'  death  of  Qeoi^e  Holyoke  the  legal  title  to  the  policy  in  controversy 
was  vested  in  bim ;  that  he  held  a  written  assignment  of  the  policy, 
and  that  in  contemplation  of  law  it  was  in  his  possession.  The  policy 
was,  however,  as  matter  of  fact,  in  the  State  of  Maine  when  the  tes- 
tator died,  and  was  taken  possession  of  by  the  administrator  of  his 
goods,  etc.,  with  the  will  annexed,  who  bad  been  appointed  by  the 
Probate  Court  in  the  latter  State.  Tlie  court  said  it  was  immaterial 
whether  the  assignment  to  Holyoke  by  Perkins  was  as  collateral  secu- 
rity for  the  debt  due  from  the  latter  to  Holyoke  or  whether  it  was  an. 
absolute  one.  If  collateral,  the  debt  was  due  from  Perkins  himself; 
and  he  being  a  resident  of  Mune,  no  one  could  enforce  payment  of  the' 
debt  in  tiie  conrtsof  Maine,  or  release  or  control  the  same,  save  aa 
administrator  appointed  in  that  State ;  and  that  if  the  assignment  were 
absolute,  the  policy  of  insurance  is  the  thing  which  formed  a  part  of 
the  property  of  the  testator ;  that  the  assignment  was  only  a  muniment 
of  title  to  that  property,  and  must  follow  the  thing  assigned.  It  was 
stated  that  if  the  testator  had  left  a  chattel  in  Maine  which  remaii  ' 
in  that  State  until  after  bis  death,  it  was  clear  that  the  chattel  wo 
belong  to  the  administrator  in  Maine  aa  against  the  administratoi 
New  Tork,  although  the  bill  of  sale  translbrring  the  chattel  to  the  1 
tator  was  found  among  his  papers  in  New  Tork,  because  administ 
tioa  of  the  property  of  the  deceased  person  can  be  had  only  in 
Jbrisdlction  where  the  property  Is  found  after  the  death  of  such  pers 
and  the  fact  that  the  property  In  controversy  Is  a  chose  in  action  mal 
no  diflTerence  in  the  rule  of  law  on  this  subject.  Upon  appeal  to  I 
court,  tbe  decision  of  the  General  Term  was  affirmed  upon  the  opin 
delivered  by  the  conrt  below  (84  N.T.  648).    There  are  some  expi 
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aioDS  ill  the  opinion  delivered  in  the  Supreme  Court  in  this  Hol3'oke 
case  which  wc  might  donbt  the  correctness  of.  ^yhile  the  decision 
itself  upon  the  facts  appearing  in  the  report  was  proper,  we  do  not 
think  that  the  mere  fact  that  a  policy  of  insurance  is  found  on  the 
person  of  an  individual  dying  in  another  State,  but  who  was  a  resident 
of  this  State  at  the  time  of  his  death,  would  preclude  the  maintenance 
of  an  action  by  an  administrator  appointed  here  upon  the  policy  in  the 
courts  of  this  State  against  a  company  residing  here,  although  the 
policy  remained  in  the  other  State.  A  simple  contract  debt  (and  such 
is  a  policy  of  insurance)  is  assets  where  the  debtor  resides,  even  though 
evidenced  by  a  written  instrument.  Wyman  v.  Halstea<l,  109  U.  S. 
654;  Insurance  Co.  v.  Woodworth,  111  U.  S.  138 ;  Chapman  v.  Fish, 
6  HiU,  554. 

The  case  of  Morrison,  Public  Administrator,  v.  Mutual  Life  Ins.  Ca, 
57  Hun,  97,  is  something  like  the  Holyoke  case,  and  it  was  held  by 
the  General  Term,  first  department,  t^at  the  administrator  in  New 
York  could  not  enforce  the  payment  of  a  policy  of  insurance  issued 
by  a  compan}'  incorporated  in  this  State  to  a  resident  of  the  State  of 
Maine,  where  the  policy  had  never  thereafter  been  within  the  State  of 
New  York,  even  though  the  principal  office  of  the  company  was  in  the 
city  of  New  York.  It  was  stated  that  the  policy  in  question  not  having 
been  in  the  State  could  not,  under  the  principle  of  the  Holyoke  case, 
form  an}'  part  of  the  assets  of  the  deceased  to  which  the  plaintiff,  an 
administrator  appointed  in  the  city  of  New  Yorki  acquired  title.  That 
case  does  not  seem  to  have  been  brought  to  this  court. 

The  facts  in  the  case  of  New  England  Life  Insurance  Co.  v.  Wood- 
*worth  (dted  supra)  are  as  follows :  The  husband  of  the  insured  com- 
menced an  action  against  the  insurance  company  in  the  State  of  Illinois, 
although  the  partj'  insured  (his  wife)  died  in  the  State  of  New  York, 
and  the  insurance  company*  was  organized  under  the  laws  of  the  State 
of  Massachusetts,  and  it  was  only  after  the  death  of  the  wife  that  the 
husband  came  into  Illinois  having  the  insurance  policy  in  his  posses* 
eion.  The  United  States  Supreme  Court  held  that  a  company  ma}*  be 
regarded  as  present  in  and  an  inhabitant  of  the  State  where  it  has  an 
agent  upon  whom,  pursuant  to  the  laws  of  that  State,  process  may  bo 
served,  and  that  an  administrator  is  duly  appointed  in  such  State  when 
the  policy  is  brought  within  the  State  prior  to  such  appointment, 
although  the  person  insured  died  outside  the  limits  of  the  State  and 
not  a  citizen  thereof.  As  the  company  is  to  be  regarded  as  an  in- 
habitant of  the  State  where  its  agent  is  thus  served  with  process,  the 
court  held  that  the  principle  that  a  simple  contract  debt  followed  th« 
person  of  the  debtor  was  not  invaded,  because  the  debtor  was  present 
in  the  State  of  Illinois  when  the  suit  was  commenced  by  the  husband 
as  his  wife's  udministrator,  being  at  the  same  time  the  beneficiary 
under  the  policy.  Under  such  facts  the  policy  was  assets  in  the  State 
where  it  was  when  the  administrator  was  appointed. 

In  this  case  the  fact  is  the  same ;  that  is,  the  State  of  Washington 
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had  enacted  a  law  providing  for  the  designation  of  an  ^ent  bj*  a  for- 
eign compan}',  upon  whom  process  could  be  served  for  it,  and  the 
company  had  duly  appointed  such  an  agent,  and  process  was  properly 
served  upon  him  in  the  action  by  the  Washington  administrator  upon 
the  insurance  policy  in  question. 

Within  the  above  case  in  the  federal  court,  the  person  of  the  debtor 
in  this  case  was  within  the  State  of  Washington,  and  the  debt  could  be 
collected  there  as  well  as  here.  It  is  a  case,  therefore,  of  a  concurrent 
jurisdiction,  so  far  as  tlie  general  facts  go ;  and  in  such  case  the  situs 
of  the  policy,  the  death  of  the  insured  in  Washington,  and  the  issuing  of 
letters  of  administration  in  that  State,  and  the  prior  commencement 
of  the  Washington  action,  are  material  facts.  In  this  case  we  do  not 
assert  that  the  courts  of  tliis  State  might  not  have  had  Jurisdiction  to 
entertain  this  action,  even  though  the  policy  were  in  the  State  of  Wash- 
ington, provided  the  courts  of  that  State  had  not  appointed  an  admin- 
istrator, and  the  administrator  thus  appointed  had  not  commenced  an 
action  on  the  policy  prior  to  the  action  in  this  State.  On  the  contrary, 
we  are  inclined  to  the  opinion  that  Jurisdiction  of  this  action  would  in 
such  event  be  entertained  by  the  courts  here.  But  in  the  case  of\^ 
administrators  duly  appointed  in  each  State,  when  the  foreign  admin- 
istrator first  dul}*^  commences  an  action  by  the  service  of  process  upon 
an  agent  of  the  company  to  recover  on  tlie  policy,  and  the  policy  is 
found  in  the  foreign  State  at  the  death  of  the  assured  in  that  State,  we 
think  the  courts  of  the  foreign  State  have  obtained  Jurisdiction,  andj^.^ 
therefore  could  give  a  full  and  complete  discharge  to  the  company  if  it 
paid  upon  a  judgment  obtained  in  such  action,  and  we  ought  not  to 
permit  a  second  action  in  the  courts  of  this  State  upon  the  same  policy. 
In  such  a  case  as  this  we  think  that  the  principle  of  comity  between 
the  States  calls  for  the  refhsal  on  the  part  of  the  courts  of  this  State  to 
entertain  jurisdiction. 

It  is  claimed,  however,  that  the  plaintiff  might  recover  in  this  action 
under  another  aspect  and  in  her  own  right,  irrespective  of  her  character 
of  administratrix.^'.  .  . 

The  judgment  in  this  action  ought  not  to  stand,  and  it  must  there- 
fore be  reversed ;  and  as  the  plaintiff  cannot  in  any  event  succeed  upon 
a  new  trial,  her  oofnplaint  should  be  dismissed,  with  costs  out  of  the 
estate. 

All  concur,  except  O'Bbien,  J.,  not  sitting. 

Judgment  accordingly? 

^  The  court  held  this  contention  nnfonnded.  —  Ed. 

'  It  is  generally  held  that  any  administrator  haying  possession  of  the  policy  may 
sae  the  company  if  he  can  get  jarisdiction  of  it,  and  that  any  subsequent  suit  by 
another  administrator  is  thereby  barred.  New  York  Life  Insurance  Co.  o.  Smith,  67 
Fed.  694  ;  Equitable  life  Ass.  Soc.  v.  Vogel,  76  Ala.  441 ;  Shields  9.  U.  C.  L.  L  Co., 
119  N.  C.  880,  25  S.  E.  951.  C(yrUTa,  Ellis  v.  Ins.  Co.,  100  Tenn.  177,  48  S.  W.  766. 
And  see  Moise  v.  life  Assoc.,  46  La.  Ann.  786. 

So,  generally,  any  administrator  may  sue  a  debtor  to  the  estate  found  within  the 
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Assumpsit,  founded  upon  a  promissory  note,  made  by  Alzo  Rich,  the 
defendant's  intestate,  payable  to  Jeremiah  Jordan,  or  order,  and 
indorsed. 

Rich,  the  intestate,  had  his  domicil  in  Vermont,  and  upon  his  decease 
administration  was  taken  upon  his  estate  in  that  government.  Having 
left  property  in  this  State,  an  ancillarj'  administration  was  taken  here, 
and  the  defendant  appointed  administrator. 

Prior  to  the  decease  of  Rich  the  plaintiff  had  commenced  an  action 
against  him  in  this  State,  founded  upon  this  note,  which  was  pending 
at  the  time  of  his  decease. 

The  estate  was  represented  insolvent  in  Vermont,  and  also  in  this 
State,  and  the  plaintiff  presented  his  claim,  for  allowance  by  the  com- 
missioners, in  both  States. 

The  commissioners  in  Vermont  allowed  the  claim,  and  the  adminis- 
trators there  excepted  to  the  allowance,  and  filed  their  exceptions  in 
writing  in  the  Probate  Court.  Whereupon  the  plaintiff  appealed  to 
the  County  Court  there,  according  to  the  law  of  that  State,  and  the 
action  there  is  still  pending  in  that  court. 

The  dairo  was  also  allowed  by  the  commissioner  in  this  State ;  and 
the  defendant,  having  objected  to  the  allowance,  the  plaintiff  prose- 
cuted his  claim  by  entering  this  action  in  the  common  pleas,  in  pur- 
suance of  the  statute. 

The  defendant  moved  the  court  to  dismiss  the  action,  alleging  and 
offering  to  prove,  that  John  Dewey,  a  citizen  of  Vermont,  was  the  real 
owner  of  the  note ;  and  he  contended  that  it  could  not  be  presented  or 
prosecuted  against  the  estate  except  in  Vermont;  and  that  if  the 
plaintiff  was  the  owner,  the  claim  having  been  pr^ented  and  prose- 
cuted in  Vermont,  it  could  not  be  allowed  in  this  State  alsa 

The  plaintiff  denied  that  Dewey  had  any  interest  in  the  note,  and 
contended  that  it  was  a  valid  claim  against  the  estate,  in  this  State  and 
also  in  Vermont;  and  the  questions  arising  upon  the  motion  were 
reserved  for  the  consideration  of  this  court 

Parker,  C.  J.  The  principal  questions  presented  by  this  case  have 
not  been  settled  by  any  direct  judicial  decision  here ;  and  involving,  as 
they  oftentimes  do,  a  conflict  of  laws,  they  have  elicited  some  differ- 
ences of  opinion  elsewhere. 

When  an  individual  dies  possessed  of  estate  in  different  governments, 
it  seems  to  be  settled,  as  a   general  rule,  that  his  personal  property, 

jurisdiction ;  and  recoTery  will  bar  snbaeqnent  action  in  any  jurisdiction.  Perkins  v. 
Stone,  18  Conn.  270 ;  Sanndera  v.  Weston,  74  Me.  85.  See  Wyman  r.  Halstead,  109 
U.  S.  654.  —  Ed. 
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or  movable  estate,  is  to  be  distnbuted  among  his  beira  or  legatees 
according  to  ttie  laws  of  the  place  in  which  he  had  hts  domicil  at  the 
time  of  hia  decease.     2  Kent's  Com.  844,  Lee  37. 

But  the  executor  or  administrator  appointed  in  that  place  cannot,  b; 
virtue  of  that  appointment,  prosecute  suits  in  any  other  State  or  foreign 
government,  or  claim  to  be  recognized  there  as  a  representative  of  the 
deceased ;  nor  can  he  be  made  answerable,  aa  such,  in  any  State  other 
than  that  in  which  he  has  received  letters  of  administration,  or  dona 
acts  which  may  subject  him  to  liability  as  executor  de  ton  tort. 
Sabin  v.  Oilman,  1  N.  H.  Bcp.  193 ;  Thompw>n  v,  Wilson,  2  N.  II.  Bep. 
291;  Morrill  v.  Dickey,  1  Johns.  Ch.  Rep.  153,  and  cases  cited; 
Doolittle  V.  Lewis,  7  Johns.  Ch.  Rep.  45 ;  Story's  Confl.  of  Laws,  422. 

It  becomes  necessary,  therefore,  in  order  to  the  due  collection  aod 
disposiUon  of  the  personal  property  which  may  be  led  in  any  other 
government  than  that  of  the  domicil,  that  an  administration  should  be 
granted  in  pursnanoe  of  the  laws  of  such  government ;  and  this  is 
called  an  ancitlary,  or  aaziliary  administration. 

That  the  proper  office  of  such  an  admiuistration  Is  to  collect  the 
debts  due  the  deceased  in  that  Jurisdiction,  convert  the  personal 
property  into  money,  and  upon  a  settlement  of  the  administration 
account,  to  transmit  the  balance  found  in  the  hands  of  the  adminis- 
trator, if  BO  directed,  to  the  place  of  the  domicil,  is  generally  admitted. 

That  the  administrator  has,  generally,  no  power  to  dispose  of  the 
real  property,  unless  the  estate  proves  insolvent,  is  also  clear.  Under 
what  circumstances  he  may  obtain  a  license,  and  sell  for  the  payment 
of  debt^,  must  depend  upon  the  conclusions  to  be  drawn  respecting  the 
relation  which  the  ancillary  administration  bears  to  the  principal 
administration,  and  respecting  the  rights  of  the  creditors  to  demand 
payment  of  an  ancillary  administrator,  or  to  have  their  claims  allowed 
against  the  estate  in  bis  hands. 

This  is  a  subject  of  some  practical  difficulty.  "Whether  the  ancillary 
administration  is  to  be  made  an  instrument  for  the  payment  of  the 
debts,  or  any  part  of  them,  and  if  the  latter,  of  what  part,  has  been  a 
subject  of  considerable  discussion. 

If  the  general  principle,  that  personal  property  follows  the  law  of  the 
place  where  the  owner  has  his  domicil,  and  is  to  be  disposed  of  and 
distributed  according  to  that  law,  was  to  be  applied,  without  exception, 
in  the  administration  and  setUement  of  estates,  it  would  seem  to  be  the 
proper  office  of  an  ancillary  administration  to  convert  the  property  into 
money,  and,  after  deducting  the  charges  and  expenses,  to  transmit  all 
tiie  residue  to  the  place  of  the  principal  or  original  administration,  to 
be  distributed  by  the  courts  of  that  ji 
leaving  the  creditors,  heirs,  and  legatee 
forum.    The  law  of  the  domicil  ooni 
administered  in  Its  own  tribunals,  an 
into  money,  could  easily  be  transmitto 

But  it  has  been  thought  that  this 
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essar^'  hardship  upoQ  creditors  who  were  citizens  of  the  goveroment 
where  the  aaciliary  administration  existed ;  and  it  seems  to  be  gener- 
ally settled  that  the  debts  due  to  such  citizens  should  be  paid  by  the 
ancillary  administrator  —  the  surplus  only  being  transmitted  to  the 
place  of  the  principal  administration  —  and  that  in  case  of  insolvency 
the  assets  in  his  hands  are  to  be  distributed  among  them.  Vide 
2  Kent's  Com.,  Lee.  37  ;  Story's  Gonfl.  422 ;  Dawes  v.  Head,  8  Pick. 
R  145. 

Some  opinions  exclude  all  other  creditors  fh>m  having  their  debts 
allowed  and  paid  in  the  place  of  the  ancillary  administration.  Hunt  v. 
Fay,  7  Verm.  R.  183,  —  Mr.  Justice  Mattocks  dis^efiHng.  The  point 
of  the  decision  in  that  case,  however,  was,  that  the  claim  of  the 
creditor  was  barred  by  a  neglect  to  present  it  in  this  State,  under  the 
principal  administration;  which  also  was  not  the  unanimous  opinion 
of  the  court.    And  see  Davis  v.  Estey,  8  Pick.  475. 

It  is  apparent,  that  so  far  as  creditors  are  permitted  to  prosecute 
their  claims  against  the  ancillary  administrator,  or  the  property  in  his 
bands,  an  exception  must  be  made  to  the  application  of  the  law  of  the 
domicil  of  the  late  owner.  If  the  debts  are  provided  for  in  the  place 
of  the  ancillary  administration,  the  mode  of  payment  under  that  admin- 
istration must  be  regulated  by  the  lex  loci  ret  sitce.  In  the  case  of 
immovable  property,  the  claimant,  or  heir,  whether  he  derives  his 
title  through  an  intestacy,  or  as  devisee  under  a  will,  can  take  only 
according  to  that  law.  Story's  Confl.  419.  And  in  the  case  of  insol- 
vency,  the  creditors  can  reach  the  real  property  for  the  satisfaction  of 
their  debts  only  through  the  instrumentality  of  the  same  law. 

With  respect  to  movable  property,  as  the  title  to  it  is  subject  to  be 
modified,  controlled,  and  limited  by  every  nation,  as  it  may  think 
proper,  with  reference  to  its  own  institutions,  and  its  own  policy,  and 
the  rights  of  its  own  subjects,  and  as  no  nation  is  under  any  obliga- 
tion of  comity  to  enforce  foreign  laws  prejudicial  to  its  own  rights,  or 
those  of  its  own  subjects  (Story's  Confl.  421),  it  follows,  that  so  far  as 
an  administration  is  had  of  the  property  in  any  particular  government 
it  must  be  according  to  the  lex  loci.  This  is  uniformly,  and  it  may  be 
said  necessaril}',  so  in  the  granting  of  the  administration,  the  collec- 
tion of  the  debts  due  the  estate,  the  conversion  of  the  property  into 
money,  and  the  settlement  of  the  account  of  administration.  No  nation 
or  State  is  believed,  in  these  particulars,  to  act  with  reference  to  the 
foreign  law  of  the  domicil  of  the  deceased.  Thus  far  the  proceedings 
are  analogous  to  laws  regulating  the  remedy ;  or  it  may,  perhaps,  with 
more  propriety  be  said  that  those  proceedings,  so  far  as  they  look  to 
the  payment  of  debts,  are  proceedings  to  enforce  the  remedy. 

And  the  same  law  must  govern  the  distribution  of  the  assets  in  the 
payment  of  debts.  If  there  be  any  conflict  in  the  laws  of  the  two 
places,  the  government  which  provides  for  and  sustains  the  ancillary 
administration,  if  it  retains  the  assets  for  distribution  among  those  of 
its  own  citizens  who  are  creditors  of  the  estate,  will  of  course  provide 
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for  their  paymcDt  ftccordiDg  to  its  owa  laws.  There  can  I>e  no  reason, 
thus  far,  for  the  intervention,  or  administration,  of  any  foreign  law. 
Had  those  creditors  pursued  the  property  within  their  own  goTernment, 
in  the  lifetime  of  their  debtor,  it  must  have  been  according  to  the  law 
of  that  government,  excluding  any  preferences,  or  rules  for  distribution, 
prescribed  bj'  the  lex  domicilii;  aod  the  same  application  of  the  law 
may  well  continae  after  the  decease. 

Nor  do  we  see  any  reason  why  a  different  rule  of  payment  or  dis* 
tribution  ahoiild  be  adopted,  if  the  creditors  of  other  States  or  na- 
tions are  permitted  to  come  with  their  claims,  and  to  seek  satiafaction 
out  of  the  fiinds  in  the  bands  of  the  ancillary  administrator.  If  the  law 
of  the  domicil  recognized  and  provided  for  preferences  of  one  class  of 
creditors  over  another;  as,  for  instance,  if  by  that  law  the  creditors  by 
specialty  were  first  to  be  paid,  while  the  lex  loei  required  the  payment 
of  all  creditors  equally ;  tlie  courts  of  the  place  of  the  ancillaiy  ad- 
ministration could  not  be  required,  upon  any  principle  of  comity,  to 
administer  the  foreign  law,  and  to  provide  for  such  preferences,  to  the 
prejudice  of  their  own  citizens,  claiming  under  their  own  laws.  Nor 
could  they  be  asked  to  administer  the  foreign  law  among  their  own 
citizens,  by  giving  a  preference  of  payment  to  those  of  Uiem  who  were 
creditors  by  specialty.  This  conclusion  seems  to  be  sustained  by  the 
general  current  of  authorities  In  this  country.  Storj's  Confl.  439,  and 
cases  cited. 

The  ancillary  administraUon,  therefore,  operating  only  upon  the 
property  within  that  jurisdiction,  is,  throughout  its  whole  proceedings, 
so  far  as  creditors  are  concerned,  to  be  governed  by  the  law  of  the 
place.  The  property  which  is  subjected  to  it,  notwithstanding  it  is 
movable,  no  longer  follows  the  law  of  the  late  domicil  of  its  former 
poesesBor,  except  in  regard  to  the  balance  which  maj'  be  in  the  hands 
of  the  ancillary  administrator,  after  the  payment  of  the  debts;  and 
this  will  be  subjected  to  the  law  of  that  domicil,  either  by  being  tmns- 
mitted  to  the  place  of  the  domicil;  or,  if  special  circumstances  require 
it,  by  a  decree  of  distribntion,  according  to  that  law,  in  the  forum  of 
the  ancillary  adminstration.  It  seems  to  be  settled  that  this  latter 
course  is  within  the  discretion  of  the  oonrt.  Harvey  t>.  Richards, 
1  Mason's  R.  408 ;  2  Kent's  Com.,  Lee.  S7 ;  Steveos  v.  Gaylord,  11 
Mass.  B.  256;  Dawes  v.  Head,  8  Fiok.  B.  144;  Heirs  of  Porter  t>. 
Heydoct,  6  Verm.  R.  874 ;  Heydock's  Appeal,  7  N.  H.  Eep.  608. 
See  also  8  Mass.  R.  606,  9  Mass.  R.  887. 

This  shows,  verj-  conclusively,  that  the  position  as« 
V.  He«d,  3  Pick.  141,  that  the  andllary  odministrato 
deputy,  or  agent,  of  Xht  executor  abroad,"  must  be  tec 
great  quatiflcation  at  least.  He  receives  bis  anthoritj 
executor,  but  under  a  different  law.  He  administers  t 
comes  to  bis  hands,  up  to  tlie  final  settlement,  nnder  i 
perhaps  conflicting,  law  fh>m  that  under  which  the 
and  he  is  in  no  way  subject  to  the  orders  of  the  exec 
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fonnance  of  bis  daties.  He  may,  it  la  true,  be  ansverablc  to  him 
through  the  operation  of  tbe  sdminiBtration  bond,  for  the  balance ;  and 
perhaps  for  mal-administratioD ;  and  there  may  be  a  privity  between 
them  to  a  certain  extent,  but  the  consideration  of  that  is  not  important 
at  Uie  present  time- 
As  the  movable  property  must  be  administered  according  to  the  lex 
loci  rei  eita,  until  it  comes  to  tbe  disposition  of  tbe  balance  In  the 
hands  of  the  administrator,  is  there  any  sound  reason  why  a  distinction 
should  be  made  between  creditors,  citizens  of  tliat  jilaco,  and  those 
who  reside  In  other  governments  F  Or,  in  other  words,  shall  the 
government  which  administers  the  property  within  its  Jurisdiction,  and 
causes  that  administration  to  ennre  for  the  benefit  of  its  own  citizens, 
I  exclade  tbe  citizens  of  other  States  from  a  participation  in  it,  by 
refusing  to  entertain  their  claims? 

The  first  answer  to  this  question  may  be  drawn  from  a  consideration 
of  the  state  of  the  law  relating  to  the  remedies  of  the  creditors,  preced- 
ing the  death  of  their  debtor.  It  would  perhaps  he  too  much  to  say, 
that  there  is  no  nation,  poB8eBa:ing  Just  claims  to  be  regarded  as  a 
civilized  government,  in  which,  during  a  time  of  peace  and  fHendly 
relations,  the  subjects  or  citizens  of  a  foreign  State  are  excluded  from 
pursuing  similar  remedies  for  the  collection  of  debts  to  those  provided 
for  its  own  subjects.  It  is  sufBcient  that  no  snch  exclusion  is  known  to 
the  common  law,  nor  to  the  statutes  of  England  or  those  of  the  several 
United  States.  So  far  as  regards  the  relations  of  the  latter  to  each 
other,  any  attempt  at  snvh  exclusion  is  prohibited  by  the  clause  of  the 
Conatitnlion  of  the  United  States  which  provides  that  tbe  citizens  of 
each  Stato  shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
in  tbe  several  States.  If  the  creditors  of  the  domicil  may  pursue  the 
property  of  the  debtor  In  hts  lifetime,  in  another  government,  equally 
with  the  citizens  of  the  government  where  the  property  is  situated,  no 
sound  reason  suggests  itself  why  they  should  be  debarred  of  a  remedy, 
and  tbe  property  be  appropriated  exclusively,  or  In  the  first  place,  to 
the  satisfaction  of  the  creditors  in  the  latter  government,  on  his  de- 
cease. Even  if  by  permitting  them  to  come  in,  the  property  may  be 
insufficient  to  pay  all,  and  tbe  creditors  in  the  government  where  the 
property  Is  situated  be  thereby  compelled  to  resort  to  the  principal 
administration,  where  the  debtor  had  his  domicil,  or  to  lose  their  debts, 
or  a  portion  of  them,  this  result  is  no  other  than  might  have  been  at- 
tained In  tbe  lifetime  of  the  debtor,  by  his  withdrawal  of  the  property 
tiotn  their  Jurisdiction. 

Another  answer,  and  one  which  seems  entitled  to  weight,  is  fur- 
nished by  tbe  considerations  to  which  we  have  before  averted,  ahowit^ 
lie  ancillary  administration,  so  far  as  creditors  are  concerned,  is 
governed  by  the  lex  loei.  If  no  regard  is  bad  to  the  place  of 
ice  of  the  deceased,  in  tiie  marshalling  of  the  assets,  and  the 
nt  of  the  debts,  no  good  reason  occnrs  to  us  why  any  regard 
be  bad  to  the  place  of  residence  of  tbe  creditors,  in  the 
nee  of  the  claims. 
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And  besides,  it  is  not  quite  dear,  in  cases  of  actual  insolvency, 
where  there  is  snffcient  personal  property  in  the  hands  of  the  ancillary 
administrator  to  pay  the  debts  due  there,  that  the  other  creditors  can 
reach  the  real  estate,  if  any,  in  that  place,  except  by  presenting  their 
claims  there,  and  having  them  allowed,  in  due  course,  on  a  representa- 
tion of  insolvency.  By  the  law  of  this  State,  lands  are  charged  with 
the  payment  of  debts,  and  an  execution  issuing  against  the  goods  and 
estate  of  a  person  deceased,  iii  the  hands  of  his  executor  or  adminis- 
trator, may  be  extended  upon  lands  which  were  of  the  deceased. 
Mead  v.  Harvey,  2  N.  H.  Rep.  841.  And  the  administrator  may  sell 
the  lands,  under  a  license,  for  the  pajnnent  of  debts,  if  they  are  neces- 
sary for  that  purpose,  whether  the  estate  be  solvent  or  insolvent 
N.  H.  Laws,  365.  But  if  there  is  sufficient  personal  estate  here  to  pay 
all  the  demands  against  the  estate  which  may  be  prosecuted  or  allowed 
here,  it  may  admit  of  question  whether  license  can  be  granted,  on  a 
representation  that  the  estate  is  insolvent  under  the  administration  of 
the  place  of  the  domiciL  If  the  ancillary  administrator  has  sold  real 
estate,  he  may  be  required  to  pay  over  any  balance  of  the  proceeds 
remaining  in  his  hands  to  the  principal  administrator  or  to  account  for 
such  balance  himself,  in  the  settlement  of  his  accounts  in  the  place  of 
the  domicil,  if  he  happen  to  be  administrator  there  also.  Jennison  v. 
Hai)good,  6  Vermont  B.  374,  7  N.  H.  Bep.  496 ;  10  Pick.  B.  78 ; 
Judge  of  Probate  v.  Heydock,  8  N.  H.  Bep.  494. 

And  furthermore,  the  creditors,  where  the  ancillary  administration 
exists,  are  not  bound  to  present  or  prove  their  claims  in  that  place,  but 
may  rely  upon  their  remedy  in  the  place  of  the  domicil  alone,  if  they 
so  elect 

For  these  reasons  we  are  of  opinion  that  where  a  person,  domiciled 
in  another  government,  dies,  leaving  property  in  this  State,  and  an 
ancillary  administration  is  taken  here,  and  the  estate  represented 
insolvent,  all  the  creditors  of  the  deceased  are  entitled  to  prove  their 
claims  against  the  estate  here,  and  to  have  it  appropriated  in  satisfac- 
tion of  their  demands. 

We  ai*e  aware  that  the  result^  thus  attained,  will  not  place  the  rights 
of  the  creditors,  in  a  state  where  an  ancillary  administration  exists, 
precisely  on  the  same  footing  on  which  they  might  have  stood,  with 
reference  to  the  other  creditors,  had  their  debtor  in  his  lifetime  been 
declared  a  bankrupt  in  the  place  of  his  domiciL  In  that  case  the 
established  law  of  the  United  States  seems  to  be,  that  the  creditors  of 
the  place,  other  than  that  of  the  domicil,  may  resort  to  the  property 
there  without  regard  to  proceedings  in  bankruptcy;  and  that  they 
may  appropriate  it,  or  so  much  of  it  as  is  necessary,  to  the  payment 
of  their  debts.  Saunders  v.  WiUiams,  5  N.  H.  Bep.  213,  and  cases 
cited. 

The  propriety  of  this  American  rule,  as  It  has  been  called,  authorizing 
the  foreign  creditors,  in  the  case  of  bankruptcy,  to  appropriate  the  prop- 
erty* to  the  payment  of  their  debtSi  according  to  the  lex  lociy  instead  of 
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sending  it  to  the  place  of  the  domicile  to  be  there  distribntcd  under 
the  proceedings  in  bankruptcy,  has  been  strongly  impugned  by  Mr. 
Chancellor  Kent  and  Mr.  Justice  Story,  although  they  admit  it  to  be 
the  settled  rule  and  policy  here.  If  their  views  are  correct,  and  if  the 
disposition  of  the  movable  property  situate  in  a  foreign  government, 
on  the  decease  of  the  owner,  ought  to  be  founded  on  similar  principles, 
then  the  result  would  seem  to  be  that  no  debts  should  be  paid  through 
the  agency  of  the  ancillary  administration  ;  but  that  all  the  proceeds, 
after  deducting  the  expenses  of  the  administration  itself,  sliould  be 
transmitted  to  the  place  of  the  principal  administration,  and  all  the 
creditors  be  compelled  to  resort  thither  for  their  satisfaction.  But  a 
universal  consent  to  this,  as  the  rule,  is  not  to  be  expected ;  the 
authorities  having  already  settled,  that  the  creditors,  where  the 
property  exists,  shall  not  be  compelled  to  resort  to  the  place  of 
the  principal  administration. 

It  is  true  that  the  rule  just  adverted  to,  allowing  the  creditors  of  the 
place  where  the  property  is  situated  to  appropriate  it,  so  far  as  is 
necessary,  to  the  payment  of  their  debts,  in  cases  of  bankruptcy,  might 
be  applied,  through  the  agency  of  an  ancillary  administration,  to  the 
satisfaction  of  the  same  class  of  creditors,  and  to  the  exclusion  of 
others,  after  the  decease  of  their  debtor.  But  although  it  is  very 
desirable  that  rules  regulating  the  rights  of  creditors  should  be  simple 
and  uniform,  so  far  as  may  be,  and  that  analogous  cases  should  be 
governed  by  rules  having  as  great  an  analog}'  to  each  other  as  the 
cases  they  govern  have  to  one  another,  still  we  think  there  are  sound 
reasons  why  this  rule,  which  thus  prevails  in  bankruptcy,  should  not 
be  applied  to  the  settlement  of  estates,  even  if  the. estates  be  in  fact 

insolvent  In  the  first  place  the  rule  itself,  which,  in  bankruptcy, 
permits  the  creditors  in  a  foreign  government  to  seize  upon  the 
property  there  (although  it  has  much  of  policy  to  justify  it,  in  the 
protection  it  gives  to  the  citizens  of  the  government  in  which  the  prop- 
erty is  found,  and  from  which  it  must  be  carried  in  order  to  be  dis- 
tributed under  the  bankruptcy),  would  not  commend  itself  to  an 
enlightened  jurisprudence,  which  could  protect  and  provide  for  the 
interests  of  all  the  creditors.  There  are  several  reasons  why  this  rule 
may  be  justified,  as  one  of  policy,  in  the  existing  state  of  things. 
The  property  so  situated  would  have  been  liable  to  the  satisfaction  of 
creditors  there,  through  the  agency  of  their  own  tribunals,  in  the  life- 
time of  their  debtor  —  the  tribunals  of  the  countrj'  where  it  is  situated 
cannot  administer  the  law  under  which  the  debtor  is  declared  bank- 
rupt or  insolvent ;  nor  is  provision  usually,  if  ever,  made  for  auxiliary 
proceedings  in  insolvency  —  the  creditors,  in  the  government  of  the 
domicil,  may  well  be  bound  by  the  law  which  their  own  legislature,  or 
lawgiver,  has  provided  for  them;  and  not  be  permitted  to  resort  to 
foreign  tribunals,  to  obtain  preferences  in  cases  where  their  own  laws 
have  declared  that  the  proceedings  of  their  debtor  ought  to  be  arrested, 
and  his  property  divided  among  his  creditors.    It  is  only  by  these. 
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and  other  reasons  of  a  similar  character,  that  the  rule  in  cases  of 
bankruptcy  can  be  made  entirely  satisfactory,  if  even  these  can 
make  it  so. 

But  some  of  these  reasons  have  little  if  any  application  in  cases 
where  the  debtor  is  dead,  and  where  the  laws  of  the  several  States  in 
which  his  property  is  situated  provide  for  the  collection  of  the  assets 
by  an  administration,  and  also  for  the  payment  of  the  debts.  Espe- 
cially, it  cannot  be  said,  in  such  cases,  that  the  creditors  of  the  place 
of  the  domicil  ought  to  be  bound  to  the  action  of  their  own  tribunals, 
and  not  permitted  to  go  abroad  and  avail  themselves  of  another  admin- 
istration for  the  purpose  of  obtnining  satisfaction.  ^ 

The  next  question  is,  whether  the  fact  that  the  plaintiff  has  presented  [^^^<^^  "^ 
his  claim  in  Vermont,  and  that  proceedings  are  now  pending  there  for 
its  allowance  against  the  estate,  under  the  principal  administration, 
can  avail  to  defeat  the  claim  here. 

The  mere  pendency  of  a  suit  in  that  State  would  have  been  no  bar 
to  an  action  brought  here,  against  the  intestate,  in  his  lifetime. 
Brown  v.  Joy,  9  Johns.  R.  221 ;  Weeks  v.  Pearson,  5  N.  H.  Rep.  325. 
And  there  is  as  little  reason  why  the  mere  pendency  of  proceedings 
against  his  estate,  in  another  State,  should  form  a  bar  to  the  allowance 
of  his  claim  against  the  estate  in  this  jurisdiction. 

But  we  do  not  place  our  decision  upon  this  ground  alone.  The 
considerations  already  suggested  indicate  our  opinion,  that  where  an 
estate  is  represented  insolvent,  all  the  creditors  may  pursue  their 
claims,  and  have  them  allowed,  in  every  government  where  adminis- 
tration is  taken,  for  the  purpose  of  availing  themselves  of  all  the 
estate  of  their -debtor,  until  they  have  obtained  payment  of  their  debts. 

In  the  view  we  have  thus  taken  of  the  matter,  it  is  whollj"  immaterial 
whether  the  plaintiff  is  the  absolute  owner  of  the  demand,  or  whether 
he  holds  it  in  trust  for  Dewey,  as  alleged  by  the  administrator. 

A  final  adjudication  upon  the  mode  and  manner  of  distributing  the 
assets,  where  there  is  more  than  one  administration,  and  an  actual 
insolvency,  is  not  necessarily  involved  in  this  case,  except  that  it 
follows  as  a  consequence  from  the  principles  stated,  that  there  is  to  be 
a  distribution  among  the  creditors  who  prove  their  claims,  under  the 
ancillary  administration.  That  the  court  theretsannot  distribute  directly 
to  any  creditors  except  those  who  present  their  claims,  in  due  course, 
for  settlement,  is  very  clear.  Whether,  in  making  this  distribution, 
regard  is  to  be  had  to  SLtiy  other  claims,  seems  not  to  be  fully  settled. 
Ill  Dawes  v.  Head,  before  referred  to,  an  opinion  is  expressed  that  the 
proper  course  is  to  make  a  pro  Trata  distribution  among  the  creditors, 
citizens  of  that  State,  having  regard  to  all  the  assets  in  the  hands  of  the 
principal,  as  well  as  in  those  of  the  ancillarj'  administrator;  and  having 
regard  also  to  the  whole  debts,  which  by  the  laws  of  either  country  are 
payable  out  of  those  assets,  ^*  disregarding  any  fanciful  preferences 
which  may  be  given  to  one  species  of  debt  over  another,"  &o.  It  is 
farther  said,  '^  the  administrator  here  should  be  held  to  show  the  con- 
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aioDB  iu  the  opinion  delivered  in  the  Supreme  Coart  in  this  Holj'oke 
case  which  we  might  doubt  the  correctness  of.  While  the  decision 
itself  upon  the  facts  appearing  in  the  report  was  proper,  we  do  not 
think  that  the  mere  fact  that  a  polic}*  of  insurance  is  found  on  the 
person  of  an  individual  dying  in  another  State,  but  who  was  a  resident 
of  this  State  at  the  time  of  his  death,  would  preclude  the  maintenance 
of  an  action  b}'  an  administrator  appointed  here  upon  the  {K>licy  in  the 
courts  of  this  State  against  a  company  residing  here,  although  the 
policy  remained  in  the  other  State.  A  simple  contract  debt  (and  such 
is  a  policy  of  insurance)  is  assets  where  the  debtor  resides,  even  though 
evidenced  by  a  written  instrument.  Wyman  v,  Halstead,  109  U.S. 
654;  Insurance  Co.  v.  Wood  worth,  111  U.  S.  138;  Chapman  v.  Fish, 
6  Hill,  554. 

The  case  of  Morrison,  Public  Administrator,  v.  Mutual  Life  Ins.  Ca, 
57  Hun,  97,  is  something  like  the  Holyoke  case,  and  it  was  held  by 
the  General  Term,  first  depailment,  tiiat  the  administrator  in  New 
Tork  could  not  enforce  the  payment  of  a  policy  of  insurance  issued 
by  a  company  incorporated  in  this  State  to  a  resident  of  the  State  of 
Maine,  where  the  policy  ha<l  never  thereafber  been  within  the  State  of 
New  Tork,  even  though  the  principal  office  of  the  company  was  in  the 
city  of  New  York.  It  was  stated  that  the  policy  in  question  not  having 
been  in  the  State  could  not,  under  the  principle  of  the  Holyoke  case, 
form  way  part  of  the  assets  of  the  deceased  to  which  the  plaintiff,  an 
administrator  appointed  in  the  cit}'  of  New  York^  acquired  title.  That 
case  does  not  seem  to  have  been  brought  to  this  court. 

The  facts  in  the  case  of  New  England  Life  Insurance  Co.  v.  Wood- 
*worth  (cited  supra)  are  as  follows :  The  husband  of  the  insured  com- 
menced  an  action  against  the  insurance  company  in  the  State  of  Illinoisi 
although  the  party  insured  (his  wife)  died  in  the  State  of  New  York, 
•and  the  insurance  compau}*  was  organized  under  the  laws  of  the  State 
of  Massachusetts,  and  it  was  onlj-  after  the  death  of  the  wife  that  the 
husband  came  into  Illinois  having  the  insurance  policy  in  his  posses* 
sion.  The  United  States  Supreme  Court  held  that  a  company  may  be 
regarded  as  present  in  and  an  inhabitant  of  the  State  where  it  has  an 
agent  upon  whom,  pursuant  to  the  laws  of  that  State,  process  may  be 
served,  and  that  an  administrator  is  duly  appointed  in  such  State  when 
the  policy  is  brought  within  the  State  prior  to  such  api)ointment, 
although  the  person  insured  died  outside  the  limits  of  the  State  and 
not  a  citizen  thercof.  As  the  company  is  to  be  regarded  as  an  in- 
habitant of  the  State  where  its  agent  is  thus  served  with  process,  the 
court  held  that  the  |)rinciple  that  a  simple  contract  debt  followed  the 
person  of  the  debtor  was  not  invaded,  because  the  debtor  was  present 
in  the  State  of  Illinois  when  the  suit  was  commenced  by  the  husband 
as  his  wife's  administrator,  being  at  the  same  time  the  beneficiaiy 
under  the  policy.  Under  such  facts  the  policy  was  assets  in  the  State 
where  it  was  when  the  administrator  was  appointed. 

In  this  case  the  fact  is  the  same ;  that  is^  the  State  of  Washington 
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had  enacted  a  law  providing  for  the  designation  of  an  Itgent  by  a  for- 
eign company,  upon  whom  process  could  be  served  for  it,  and  the 
company  had  duly  appointed  such  an  agent,  and  process  was  properly 
served  upon  him  in  the  action  by  the  Washington  administrator  upon 
the  insurance  policy  in  question. 

Within  the  above  case  in  the  federal  court,  the  person  of  the  debtor 
in  this  case  was  within  the  State  of  Washington,  and  the  debt  could  be 
collected  there  as  well  as  here.  It  is  a  case,  therefore,  of  a  concurrent 
jurisdiction,  so  far  as  the  general  facts  go ;  and  in  such  case  the  situs 
of  the  policy,  the  death  of  the  insured  in  Washington,  and  the  issuing  of 
letters  of  administration  in  that  State,  and  the  prior  commencement 
of  the  Washington  action,  are  material  facts.  In  this  case  we  do  not 
assert  that  the  courts  of  tliis  State  might  not  have  had  Jurisdiction  to 
entertain  this  action,  even  though  the  policy  were  in  the  State  of  Wash- 
ington, provided  the  courts  of  that  State  had  not  appointed  an  admin- 
istrator,  and  the  administrator  thus  appointed  had  not  commenced  an 
action  on  the  policy'  prior  to  the  action  in  this  State.  On  the  contrary, 
we  are  inclined  to  the  opinion  that  jurisdiction  of  this  action  would  in 
such  event  be  entertained  by  the  courts  here.  But  in  the  case  of\ 
administrators  duly  appointed  in  each  State,  when  the  foreign  admin- 
istrator first  dul}'  commences  an  action  bj*  the  service  of  process  upon 
an  agent  of  the  company  to  recover  on  the  policy',  and  the  policy  is 
found  in  the  foreign  State  at  the  death  of  the  assured  in  that  State,  we 
think  the  courts  of  the  foreign  State  have  obtained  jurisdiction,  aodj^  ^ 
therefore  could  give  a  full  and  complete  discharge  to  the  company  if  it 
paid  upon  a  judgment  obtained  in  such  action,  and  we  ought  not  to 
permit  a  second  action  in  the  courts  of  this  State  upon  the  same  policy. 
In  such  a  case  as  this  we  think  that  the  principle  of  comity  between 
the  States  calls  for  the  refusal  on  the  part  of  the  courts  of  this  State  to 
entertain  jurisdiction. 

It  is  claimed,  however,  that  the  plaintiff  might  recover  in  this  action 
under  another  aspect  and  in  her  own  right,  irrespective  of  her  character 
of  administratrix.^'.  .  . 

The  judgment  in  this  action  ought  not  to  stand,  and  it  must  there- 
fore be  reversed ;  and  as  the  plaintiff  cannot  in  any  event  succeed  upon 
a  new  trial,  her  oopoplaint  should  be  dismissed,  with  costs  out  of  the 
estate. 

All  concur,  except  O'Brien,  J.,  not  sitting. 

Judgment  accordingly? 

^  The  court  held  this  contention  nnfoanded.  —  Ed. 

*  It  is  generally  held  that  any  adminietrator  having  poasession  of  the  policy  may 
sue  the  company  if  he  can  get  jnriediction  of  it,  and  that  any  subsequent  suit  by 
another  administrator  is  thereby  barred.  New  York  Life  Insurance  Co.  v.  Smith,  67 
Fed.  694  ;  Equitable  life  Ass.  Soc.  v.  Vogel,  76  Ala.  441 ;  Shields  v.  U.  G.  L.  I.  Co., 
119  N.  C.  880,  26  S.  E.  951.  Contra,  Ellis  v.  Ins.  Co.,  100  Tenn.  177,  48  S.  W.  766. 
And  see  Moise  v.  Life  Assoc.,  45  La.  Ann.  786. 

So,  generally,  any  administrator  may  sue  a  debtor  to  the  estate  found  within  the 
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Lord  Romillt,  M.  R.  Unless  both  the  debtor  and  the  creditor  were 
domiciled  in  Venezuela,  I  think  that  the  registration  of  this  document 
can  only  affect  assets  in  Venezuela  over  which  that  country  has  power. 

I  do. not  think  that  I  can  properly-  direct  an  inquirj*  as  to  the  domi- 
cile unless  a  strong  case  is  made  out  for  the  purpose.  It  was  the  duty 
of  Mr.  Hemming's  client  to  make  out  his  case ;  and  he  ought  not  to 
come  here  upon  one  ground,  and  when  that  fails,  tr3'  to  succeed  upon 
another.  If  anj'  inquir}',  therefore,  is  to  be  directed,  it  must  be  upon 
a  special  application  made  to  me.  That  being  so,  I  am  of  opinion  that 
a  debt  contracted  with  a  foreigner  b}'  an  Englishman  living  abroad  does 
not  entitle  the  foreigner,  b}*  reason  of  anj*  particular  law  of  his  coiTntn*, 
to  claim  priority  in  paj'ment  of  his  debt  out  of  a  fund  which,  by  the  law 
of  this  country,  is  equitable  assets  for  the  benefit  of  all  the  creditors  of 
the  debtor.  The  fund  must  be  distributed  according  to  the  law  of  this 
country ;  and  I  will  make  an  order  accordingly.^ 


ANONYMOUS. 

Chancery.     1722. 

[Reported  0  Modern,  66.] 

The  testator,  who  lived  in  Holland,  and  who  was  seized  of  a  real 
estate  there,  and  of  a  considerable  personal  estate  in  England,  devised 
all  his  real  estate  to  the  plaintiff,  and  all  his  personal  estate  to  the  de- 
fendant, whom  he  made  executor,  and  died.  But  at  the  time  of  his 
death  he  owed  some  debts  by  specialties  and  some  by  simple  contract 
in  Holland,  and  had  no  assets  there  to  satisfy  those  debts,  other  than 
by  his  real  estate,  which,  by  the  custom  and  laws  of  Holland,  is  made 
liable  to  the  payment  of  debts  upon  simple  contract  as  well  as  upon 
specialties  if  there  are  not  personal  assets  to  answer  the  same,  espe- 
cially debts  upon  simple  contract  for  servants'  wages  or  for  work 
done. 

Now  the  creditors  in  Holland  sued  the  plaintiff  there,  to  whom  the 
real  estate  was  devised,  and  had  a  sentence  against  it  by  virtue 
whereof  it  was  sold  for  the  payment  of  their  respective  debts. 

Thereupon  the  plaintiff  exhibited  this  bill  against  the  defendant, 
who  was  executor,  and  to  whom  the  personal  estate  was  devised  as 

1  Aoc,  In  re  Kloebe,  28  Ch.  D.  176  ;  Smith  v.  Bank,  5  Pet.  518.  Wilson  o.  Dun- 
sany,  18  Beav.  298,  contra,  is  oyerruled. 

In  Miller's  Estate,  3  Rawle,  812,  the  opinion  was  expressed  that  as  to  assets  trans- 
mitted from  another  country  for  administration,  creditors  from  that  country  who  were 
forced  to  follow  the  assets  might  be  entitled  to  priority  according  to  their  law.  Ace, 
Hanson  v.  Walker,  7  L.  J.  Ch.  (o.  s.)  186. 

The  allowance  of  expenses  is  also  regulated  by  the  law  of  the  forum.  In  re  Adlum's 
Estate,  22  Pa.  614.— Ed. 
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aforesaid,  that  he  (the  plaintiff)  might  be  reimbarsed  b}*  the  defendant 
for  the  loss  he  had  sustained  in  not  bringing  the  personal  estate  to 
Holland  to  discharge  the  debts  there  in  aid  of  the  real  estate.^ 

The  Court  [Lord  Macclksfield,  L.  C.].  B}*  the  laws  of  Holland 
all  debts  shall  affect  the  real  estate  there ;  bul  it  is  there,  as  it  is  hei-e, 
that  the  personal  estate  shall  come  in  aid  of  the  real  estate,  and  be 
charged  in  the  first  place ;  therefore  the  personal  estate  in  this  case 
should  answer  the  loss  the  plaintiff  sustained  by  the  sale  of  the  real 
estate,  though  that  happened  in  a  different  dominion. 

Therefore  it  was  decreed  that  the  plaintiff  should  be  reimbursed.' 


YOUNG  V.  WITTENMYRE. 

Supreme  Court  of  Illinois.    1888. 

[Reported  128  Illinau,  808.] 

Craig,  J.  This  is  an  appeal  from  a  decree  of  the  Probate  Court  of 
Cook  County,  which  ordered  the  sale  of  certain  real  estate  to  pay  the 
debts  of  the  estate  of  William  Wittenmyre,  deceased. 

William  Wittenmyre  was  a  resident  of  Cook  County,  and  died  intes- 
tate, in  Cook  County,  January  4,  1879,  leaving  a  widow,  Susan  C. 
Wittenmyre,  appellee  here,  and  two  children  by  a  former  wife,  Sallie 
A.  Young  and  Charles  A.  Wittenmyre,  his  only  heirs-at-law.  On  the 
14th  da^'  of  Januar}',  1879,  the  widow,  on  her  petition,  was  appointed 
administratrix  of  the  estate  by  the  Probate  Court  of  Cook  County. 
Wittenmyre,  prior  to  his  death,  had  been  engaged  in  business  in  Ap- 
panoose County,  Iowa,  and  at  the  time  of  his  death  was  possessed  of  a 
large  amount  of  personal  property  in  that,  county,  consisting  mainly  of 
a  stock  of  goods  in  a  general  store.  In  the  month  of  February,  1879, 
the  widow  was  appointed  by  the  Circuit  Court  of  Appanoose  County, 
Iowa,  administratrix,  to  administer  upon  the  assets  in  that  State. 
This  appointment  was  made  under  a  section  of  the  statute  of  Iowa, 
which  reads  as  follows :  '^  If  the  administration  of  the  estate  of  a  de- 
ceased  non-resident  has  been  granted  in  accordance  with  the  laws  of 
the  State  or  country  where  he  resided  at  the  time  of  his  death,  the 
person  to  wluim  it  has  been  committed  may,  upon  his  application,  and 
npon  qualifying  himself  in  the  same  manner  as  is  required  of  other  ex- 
ecutors, be  appointed  to  administer  upon  the  property  of  the  deceased 
in  this  State,  unless  another  has  been  previously  appointed.''  McClain's 
Stat  1882,  §  2868,  p.  642. 

On  the  1st  day  of  July,  1879,  the  administratrix  filed,  in  the  Probate 

^  Part  of  the  case,  inTolying  another  point,  is  omitted.  —  En. 
'  See  Hanson  v.  Walker,  7  If  J.  Ch.  (o.  s.)  185  ;  Harrison  v.  Harrison,  L.R.  8  Ch 
842 ;  Rice  v.  Harbeson,  S8  N.  Y.  498  ;  16  Danet,  808  (Colmar,  2  Mar.  '87).  —  Ed. 
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Coart  of  Cook  County,  an  inventor}*,  in  which  she  inventoried  the  Innds 
described  in  the  petition.  Tlie  inventory  then  stated  '^  that  no  other 
property  had  come  to  the  possession  or  knowledge  of  the  administra- 
trix." On  the  same  date  the  appraisers  made  a  return  to  the  court 
that  no  property  belonging  to  the  estate,  subject  to  appraisement,  had 
come  to  their  sight  or  knowledge.  They  also  reported  that  they  had 
estimated  the  widow's  award  at  $2,080.  The  allowance  seems  to  have 
been  approved  b}*  the  court.  No  report  of  the  assets  in  Iowa  was  ever 
made  to  the  Probate  Court  in  Cook  Count}*,  and,  so  far  as  appears, 
after  the  filing  of  the  inventory  and  appraisement  bill  containing  the 
widow's  allowance,  as  heretofore  stated,  no  further  steps  were  taken 
in  the  Probate  Court  of  Cook  Count}*  in  the  settlement  of  the  estate, 
until  this  petition  to  sell  real  estate  was  filed.  Tlie  administratrix, 
however,  proceeded  to  settle  up  the  estate  in  Iowa.  August  15,  1879, 
she  filed  a  report,  which  was  approved  on  December  8  following. 
January  27,  1880,  she  filed  another  report,  in  which  she  showed  that 
she  had  distributed  $2,850  of  the  personal  estate  in  Iowa,  —  $950  to 
herself,  as  widow,  and  $950  to  Sallie  A.  Young,  and  $950  to  Charles 
A.  Wittenmyre,  as  heirs.  This  report  was  approved.  On  the  25th 
day  of  January,  1881,  the  administratrix  made  a  final  report,  and  was 
discharged.  On  the  11th  day  of  March,  1881,  this  petition  was  filed 
to  sell  real  estate  in  Cook  County  to  pay  the  widow's  award,  and  a 
claim  of  $75  which  had  been  allowed,  and  also  the  costs  of  administra- 
tion, estimated  at  $250.  On  the  hearings  it  turned  out  that  the  claim 
of  $75  had  been  paid  from  the  assets  in  Iowa,  and  the  administratrix 
bad  been  allowed  a  credit  for  the  amount.  The  widow's  award  was 
reduced  to  $1,500,  and  the  court  found  the  deficiency  of  personal  estate 
to  be  $1,030,  and  decreed  a  sale  of  real  estate  to  pay  such  deficiency. 

It  is  not  claimed  that  there  are  any  debts  against  the  estate  remain- 
ing unpaid,  except  the  widow's  allowance,  and  it  is  also  an  undisputed 
fact  that  the  administratrix  had  in  her  hands  an  amount  arising  from 
the  assets  in  Iowa,  after  the  payment  of  all  debts  in  that  State,  much 
larger  than  her  specific  allowance,  which  she  of  her  own  accord  dis- 
tributed between  herself,  as  widow,  and  the  two  heirs.  Under  such 
circumstances,  has  she  the  right  to  obtain  a  decree  to  sell  real  estate 
to  pay  her  specific  allowance?  In  this  State,  the  personal  pro|ierty  is 
the  primary  fund  for  the  payment  of  all  debts  against  an  estate,  and 
under  the  terms  of  section  97  of  chapter  8  of  the  Revised  Statutes  of 
1874,  it  must  appear  that  the  personal  estate  of  a  decedent  is  insuflS- 
cient  to  pay  the  debts  before  the  real  estate  can  be  sold  for  that  pur- 
pose. Here,  if  the  personal  assets  in  Iowa  are  to  be  taken  into 
consideration,  personal  property  which  passed  into  the  hands^of  the 
administratrix  was  ample  to  fully  pay  all  just  claims  against  the  estate, 
and  no  satisfactory  reason  was  shown,  on  the  trial  in  the  Probate  Court, 
why  the  personal  assets  were  not  appropriated  to  the  payment  of  debts 
until  the  debts  were  satisfied,  —  before  a  distribution  was  made  between 
the  heirs.    As  Cook  County,  in  this  State,  was  the  residence  of  Wil- 
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liam  Wittentnjrre  at  the  time  of  his  death|  the  administration  granted 
here  was  the  principal  administration,  and  the  letters  granted  in  Iowa 
were  bat  an  ancillary  administration.  Stevens  v.  Gajlord^  11  Mass. 
262.  It  was  no  doubt  the  duty  of  the  administratrix  in  Iowa  to  col- 
lect all  debts  dae  the  estate  tliere,  and  convert  all  assets  within  that 
jurisdiction  into  money,  and  from  the  money  pay  all  debts  established 
against  the  estate  in  that  jurisdiction ;  but  after  the  debts  in  Iowa 
had  all  been  paid,  and  a  large  balance  was  left  in  the  hands  of  the 
administratrix,  she  had  no  right  whatever  to  distribute  such  balanoe 
among  the  heirs  in  Iowa,  but,  on  the  other  hand,  it  was  her  duty  to 
bring  the  balance  into  this  State,  in  order  that  it  might  be  disposed  of 
under  the  authority  of  the  court  within  whose  jurisdiction  the  deceased 
had  his  domicil.  The  balance,  whatever  it  was,  should  have  been  re- 
turned to  the  principal  administration.^  .  .  . 

But  it  is  said  that  the  heirs  (appellants  here)  *^  were  parties  to  the 
accounting  in  Iowa,  and  having  accepted  their  distributive  shares  there, 
cannot  now  be  heard  to  say  that  this  was  all  wrong."  There  is  some 
force  in  the  position  of  appellee  on  this  question,  and  if  the  heirs  had 
been  instrumental  in  requiring  appellee  to  make  distribution  in  Iowa, 
knowing  that  there  remained  a  debt  here  unpaid,  it  may  be  that  they 
might  be  estopped  from  insisting  upon  the  defence  here  interposed,  in 
opposition  to  a  sale  of  property  to  pay  the  debt  But  such  was  not  the 
case.  They  did  not  require  appellee  to  make  a  distribution  of  the 
assets  in  Iowa.  Her  action  there  was  of  her  own  free  will.  Nor  does 
it  appear  that  appellants  knew  that  appellee  held  a  claim  in  this  State 
unpaid.  On  the  other  hand,  appellee,  knowing  that  she  held  a  claim 
in  this  State,  without  being  required  to  make  a  distribution  in  Iowa  by 
the  heirs  or  the  court,  voluntarily  paid  over  money  to  the  heirs  which 
she  ought  to  have  retained,  in  payment  of  debts.  Having  done  this, 
she  is  the  one  in  the  wrong,  and  she  having  had  in  her  hands  sufficient 
personal  assets  to  pay  all  claims  against  the  estate,  both  in  Iowa  and 
here,  and  having  paid  out  such  assets  wrongfully,  she  cannot  now  ob- 
tain a  decree  to  sell  real  property  to  pay  debts  which  might  and  ought 
to  have  been  paid  from  the  personal  assets. 

The  judgment  of  the  Probate  Court  will  be  reversed,  and  the  cause 
remanded  for  fhrther  proceedings  consistent  with  this  opinion. 

Jkidgment  reversed. 


COWDEN  V.  JACOBSON. 
SupREMB  Judicial  Court  of  Massachusetts.    18d6. 
[Bqported  195  Mattad^umtU,  240.] 

MoBTOK,  J.    This  is  an  appeal  by  an  administrator  fW>m  a  decree  of 
the  Probate  Court  in  Worcester  County  disallowing  certain  items  in  his 

^  The  court  here  cited  and  discnsaed  the  cases  of  Jennison  v,  Hapgood,  10  Pick.  77, 
and  Fay  o.  Haven,  3  Met.  109.  —  Ed. 
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account.  At  the  hearing  before  the  Chief  Justice,  the  appellee  desired 
to  contest  other  items  in  the  account  besides  those  involved  in  the  ap- 
peal of  the  administrator,  but  the  court  ruled  that  it  was  not  open  to 
her  to  contest  other  independent  items.  The  appellee  does  not  ques- 
tion now  the  correctness  of  the  .ruling,  and  we  think  that  it  clearly 
was  right  Boynton  v.  Dyer,  18  Pick.  1 ;  Harris  v.  Harris,  153  Mass. 
439. 

The  principal  matter  in  dispute  relates  to  the  disallowance  of  .the 
payment  by  the  administi'ator  of  a  note  held  against  the  intestate  at 
her  decease  by  Walter  B.  Chase  of  Sutton  in  this  State,  an  heir  at  law. 
The  intestate  lived  in  Connecticut,  where  she  possessed  real  and  per- 
sonal estate.  She  also  possessed  real  estate  in  Sutton.  The  appel- 
lant, who  lives  in  Worcester,  was  appointed  administrator  in  both 
States.  The  next  of  kin  were  Walter  B.  Chase  aforesaid,  a  brother, 
and  one  Hattie  H.  Jacobson  of  Portland,  Maine,  a  half  sister.  B3'  the 
laws  of  Connecticut  kindred  of  the  whole  blood  take  to  the  exclusion 
of  the  half  blood.  There  were  debts  of  the  intestate  in  this  State, 
consisting  of  the  note  to  Chase,  and  of  unpaid  taxes  on  the  estate  in 
Sutton.  During  the  settlement  of  the  estate  in  Connecticut  the  note 
was  presented  by  Chase  to  the  Judge  of  probate,  as  it  is  provided  by 
the  .Connecticut  statutes  maj'  be  done  with  claims  when  tiie  adminis- 
trator lives  out  of  the  State  (Gen.  Sts.  of  Conn,  of  1888,  §  582),  and 
he,  on  learning  that  there  was  estate  of  the  deceased  in  this  Common- 
wealth, declined  to  allow  it  on  the  same  grounds  as  debts  due  Con- 
necticut creditors,  and  the  note  was  not  allowed,  and  docs  not  seem  to 
have  been  presented  again  to  that  court.  Subsequently  the  adminis- 
trator in  Connecticut,  having  settled  his  account  with  the  estate  in  the 
Probate  Court  there,  and  having  in  his  hands  for  distiibution,  as  ap- 
peared from  said  account,  $1,425.13  in  personal  estate,  was  ordered 
bj'  the  Probate  Court  under  the  statute  for  such  cases  made  and  pro- 
vided (Gen.  Sts.  of  Conn,  of  1888,  §  628)  to  pay  the  same  to  said  Chase 
as  the  heir-at-law,  and  did  so.  The  estate  in  Sutton  was  sold  by  the 
administrator  pursuant  to  license  fVom  the  Probate  Court,  and  the  note 
was  paid  out  of  the  proceeds.  The  appellee,  who  was  a  minor,  had 
notice  of  the  petition  to  sell  the  real  estate  in  Sutton,  and  also  of  the 
action  of  the  court  in  Connecticut  in  regard  to  distribution,  but  made 
no  objection  to  the  proceedings  until  the  administrator  presented  his 
account  for  allowance  to  the  Probate  Court  of  Worcester  Count}*. 

The  appellee  contends  that  the  note  should  have  been  paid  by  the 
administrator  out  of  the  personal  estate  in  Connecticut,  and  she  relies 
on  Livermore  v.  Haven,  23  Pick.  116,  and  also  on  Fay  v.  Haven, 
3  Met.  109,  where  another  question  growing  out  of  the  same  contro- 
versy was  considered.  But  in  Livermore  v.  Haven,  as  was  observed 
in  substance  in  Presoott  v,  Durfee,  131  Mass.  477,  the  question  was 
whether  the  court  in  its  discretion  should  grant  a  license  under  the 
circumstances  to  sell  real  estate  in  this  Commonwealth  for  the  payment 
of  debts.    In  this  case  the  license  has  been  granted  by  a  court  of  com- 
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petent  jurisdictioD,  after  due  notice,  and  the  sale  has  been  made,  and 
neither  those  proceedings  nor  the  validity  of  the  appointment  of  the 
administrator  can  now  be  attacked  collaterally  by  the  appellee.  Pierce 
V.  Prescott,  128  Mass.  liO.  It  does  not  appear  that  the  payment  by 
the  administrator  was  not  made  in  good  faith,  or  that  there  was  any 
coUusion  between  him  and  Chase  in  regard  to  the  settlement  of  the 
estate  in  Connecticut,  or  the  sale  here. 

If  there  were  collusion  or  bad  faith  the  case  might  stand  differently. 
Stevens  v.  Gay  lord,  11  Mass.  256,  266.  The  distribution  of  the  estate 
in  Connecticut  was  made  under  an  order  of  the  Probate  Court,  which 
has  not  been  impeached  in  any  respect.  The  administrator  was  bound 
to  comply  with  it,  and  for  aught  that  appears  would  have  been  liable 
to  a  suit  on  his  bond  if  he  had  failed  to  do  so.  Though  administrator 
of  both  estates,  he  could  not  have  been  compelled  to  apply  the  personal 
propert}*  in  Connecticut  to  the  payment  of  debts  here,  nor  have  been  held 
accountable  for  it  here.  Boston  r.  Boylston,  2  Mass.  884 ;  Hooker  v. 
Olmstead,  6  Pick.  481 ;  Fay  v.  Haven,  3  Met.  109,  114 ;  Wheelock  v. 
Pierce,  6  Cush.  288 ;  Norton  v.  Palmer,  7  Cush.  523.  If  it  was  neces- 
sary, in  order  to  justify  the  payment  of  the  note  out  of  the  proceeds  of 
the  real  estate  sold  here,  for  the  administrator  to  show  that  the  creditor 
had  used  some  diligence  to  collect  the  note  out  of  the  personal  estate 
in  Connecticut,  and  that  he  had  met  with  some  legal  impediment  there, 
we  think  it  sufficiently  appears  that  he  had  done  so.  He  presented  his 
claim  to  the  proper  tribunal,  which  declined  to  allow  it  except  subject 
to  the  priorities  of  Connecticut  creditors.  It  certainly  would  be  going 
very  far  to  hold  that,  under  such  circumstances,  he  was  bound  to  wait 
upon  and  follow  the  settlement  of  the  Connecticut  estate,  instead  of 
resorting  to  the  real  estate  here. 

In  Prescott  v.  Durfee,  ttbi  supra^  it  was  held  that  a  Ma:ssachusett8 
creditor  of  a  New  York  intestate,  who  died  possessed  of  real  estate 
here  but  no  personal  estate,  might  procure  the  appointment  of  an  ad- 
ministrator in  this  State,  and  attach  the  real  estate  to  recover  the  pay- 
ment of  his  demand.  It  appeared  that  an  administrator  had  been 
appointed  in  New  York,  and  that  there  was  personal  estate  there  more 
than  sufficient  to  pay  all  the  debts,  and  there  was  nothing  to  show  that 
the  creditor  had  made  any  effort  to  collect  his  debt  out  of  the  personal 
estate  in  New  York.  But  neither  fact  appears  to  have  been  regarded 
as  material.^ 

If  there  had  been  different  administrators  in  Connecticut  and  Mas- 
sachusetts, and  the  same  course  had  been  pursued  by  them  in  regard  to 
the  respective  estates  that  has  been  followed  by  the  present  adminis- 
trator, we  presume  that  it  hardly  would  be  contended  that  the  payment 
of  Chase's  note  by  the  administrator  in  this  State  should  be  disallowed. 
We  do  not  see  that  it  makes  any  difference  on  principle  that  the  same 
person  was    administrator  in  both   Jurisdictions.      As    already  ob- 

1  Aee.  Rosenthal  v.  Renick,  44  111.  202 ;  and  see  Hobson  v.  Payne,  46  lU.  168  ;  In 
n  Gable'a  Estate,  70  la.  178,  44  N.  W.  862.  —  £d. 
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Berred,  he  is  not  accountable  here  by  reason  of  that  fact  for  the  estate 
in  Connecticut.  See  State  v.  Oaborn,  71  Mo.  86.  If  be  has  not  ad- 
ministered the  estate  in  Connecticut  according  to  law,  doubtless  be  is 
liable  there  npon  hia  bond.  This  court  cannot  revise  his  actions  as 
administrator  of  that  estate.  Jenniaon  v.  Hapgood,  10  I^ck.  77,  101. 
if  he  has  administered  it  according  to  law,  stilt  less  can  his  conduct  be 
made  the  foundation  of  liability  by  reason  of  the  payment  of  Chase's 
Hole  out  of  the  proceeds  of  the  real  esUte  in  Sutton.  The  appellee's  con- 
Utiition  would  seem  to  go  the  length  of  requiring  him  to  maintain  that, 
alihougb  the  administrator  administrated  the  estate  in  Connecticut  in 
good  faithf  and  distributed  it  according  to  the  direction  of  the  court 
having  jurisdiction  of  it^  the  payment  of  Chase's  note  should  be  disal- 
lowed because  the  administrator  did  not  see  that  it  was  paid  out  of  the 
personal  estate  in  Connecticut.  If  that  be  ao,  then,  without  adverting 
to  other  considerations,  the  converse  or  the  proposition  must  be  equally 
true ;  namely,  that  the  creditor  was  Ix>und  to  obtain  payment  out  of 
the  personal  estate  in  Connecticut,  and  had  no  right  to  resort  to  tbo 
real  estate  here,  which  would  be  at  variance  with  Prescott  v.  Durfee, 
u6i  supra.  We  do  not  think  that  either  proposition  can  be  maintained 
when  applied  to  the  circumstances  of  this  case.  It  is  not  contended 
that  it  was  the  duty  of  the  administrator  in  Connecticut  to  see  that 
creditors  presented  their  claims  and  were  paid  out  of  the  personal 
estate  there,  and  we  assume  that  he  committed  no  breach  of  his  bond 
bj'  failing  to  do  so,  or  to  appeal  fh>m  tbe  ruling  of  the  Probate  Court 
disallowing  the  note.  In  the  absence  of  personalty  in  this  State,  the 
real  estate  constituted  a  fund  for  tbe  payment  of  debts  here.  Tbe 
administrator  was  not  bound  to  see  that  either  estate  was  exonerated 
at  tbe  expense  of  tbe  other.  He  was  required  to  administer  and  dis* 
pose  of  each  estate  in  good  faith  according  to  the  law  of  tbe  State 
where  it  was  situated.  In  respect  to  tbia  item  there  is  nothing  to  show 
that  be  has  not  done  so.  We  think  that  the  payment  to  Chase  should 
have  been  allowed. 

Tbe  two  remaining  items  relate  to  tbe  bniial  of  the  deceased  whose 
remains  were  brought  into  this  Commonwealth  and  consist  of  the  under- 
taker's services  and  the  cost  of  digging  the  grave.  They  were  incurred 
before  but  not  paid  till  after  tbe  settlement  of  the  account  in  Connect!' 
cut,  and  were  not  included  in  it.  No  doubt,  if  there  had  been  but  one 
administrator,  and  he  in  Connecticut,  these  Items  would  have  been 
"[lowed  in  hia  account  if  duly  presented  to  and  paid  by  him.  Jennison 
.  Hapgood,  10  Pick.  77,  86,  87.  But  though  the  administration  here 
ras  ancillary  to  that  in  Connecticut,  we  think  that  these  expenaea 
lust  be  regarded  aa  incnrred  by  the  ancillary  administrator  in  the  due 
ourse  of  bis  administration  of  the  estate  in  this  Commonwealth,  and 
iiat  as  auch  tliey  should  be  paid  out  of  the  property  available  here  for 
lie  payment  of  demands  due  to  creditors  residing  in  that  State. 
A  majority  of  the  court  think  that  the  decree  of  the  Probate  Conrt 
liould  be  reversed  in  respect  to  the  items  appealed  fVom,  and  affirmed 
1  other  partlcalars,  and  it  is  So  ordered. 
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Wbtosbousk,  J.  Tliis  is  an  appeml  fW>iii  the  decaree  of  a  judge  of 
probate,  allowiiig  the  aoooont  filed  by  the  defendant,  aa  administratrix 
on  the  estate  of  her  hosband,  whose  domicil  was  in  Massachusetts  at 
the  time  of  his  death.  The  appellants  are  the  children  and  heirs  of 
the  decedent,  and  the  only  item  in  the  account  to  which  thej  object  is 
a  credit  of  $700,  being  the  amount  granted  to  the  widow  as  her  allow- 
ance, by  the  Judge  of  probate  in  this  State.'  The  defendant  took 
out  the  ancillaiy  administration  in  this  State  in  May,  1892,  on  per- 
sonal property  amounting  to  $850.  In  June  of  the  same  year,  she 
took  out  the  principal  administration  in  the  place  of  the  domicil  of  the 
decedent ;  but  the  entire  estate  in  that  jurisdiction,  small  in  amount, 
was  exhausted  in  effecting  a  setUement  by  compromise  with  the  cred- 
itors in  that  State.  No  allowance  was  made  to  the  widow,  or  applied 
for  by  her,  in  Massachusetts.  The  allowance  in  question  was  made 
by  the  judge  of  probate  in  this  State  in  July,  1892. 

The  only  question  presented  by  the  agreed  statement,  accompanying 
the  appeal,  is  whether  the  judge  of  probate  in  this  State  had  juris- 
diction and  authoritj'  to  decree  this  allowance  to  the  widow  of  a  non- 
resident decedent  from  assets  in  this  jurisdiction  on  which  there  is 
ancillary  administration. 

Iq  determining  this  question,  a  new  one  in  this  State,  it  is  proper 
to  be  reminded  that  courts  of  probate  are  tribunals  of  special  and 
limited  jurisdiction  only.  They  are  wholly  creatures  of  the  legislature. 
They  exercise  only  such  powers  as  are  directi}'  conferred  upon  them  by 
legislative  enactment,  and  such  as  may  be  incidentiy  necessary  to  the 
execution  of  these  powers.  Unless  authority  fbr  the  exercise  of  Juris- 
diction in  a  given  case  can  be  found  in  the  statutes,  given  either  ex- 
pressly or  by  implication,  the  proceeding  is  void.  Woerner's  Am.  Law 
of  Ad.,  §  142  ;  Fowls  v.  Coe,  63  Maine,  248. 

It  is  furthermore  important  to  observe  that,  In  order  to  discover  the 
true  scope  and  purpose  of  statutes  defining  the  powers  of  these  courts, 
the}*  are  to  be  examined  in  the  light  of  the  common  law,  which  it  may 
be  supposed  they  were  intended  to  modify,  affirm,  or  supersede,  or  by 
which  their  practical  operation  might  be  affected.  In  this  case  it  is 
proper  to  consider  that  the  statutes  of  every  State  are  enacted  primarily 
with  reference  to  the  citizens  within  its  own  jurisdiction;  that  it  is  the 
right  of  a  State  to  pass  laws  for  the  appropriation  of  any  property  of  a 
decedent  within  its  limits  to  the  payment  of  the  just  claims  of  creditors 
residing  there,  even  if  not  in  entire  harmony  with  the  spirit  of  comity 
between  States ;  and  that  letters  of  administration  have  no  legal  force 
or  effect  beyond  the  territorial  limits  of  the  State  in  which  they  are 
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granted.  Saunders  v.  Weston,  74  Maine,  92 ;  Smith  v.  Guild,  B4  Maine, 
443  ;  Stor}',  Confl.  of  Laws,  §  512.  These  statutes  are  also  to  be  con- 
strued with  due  regard  to  the  universal  rule  which  Chancellor  Kent 
declares  to  be  as  '^  settled  principle  of  international  jurisprudence,  and 
one  founded  on  a  comprehensive  and  enlightened  sense  of  public  policy 
and  convenience,  that  the  disposition,  succession  to,  and  distribution 
of  personal  propert}',  wherever  situated,  is  governed  bj  the  law  of  the 
country  of  the  owner's  or  intestate's  domicil  at  the  time  of  his  death, 
and  not  by  the  conflicting  laws  of  the  various  places  where  the  goods 
happened  to  be  situated."  2  Kent's  Com.  571 ;  Gilman  v.  Oilman, 
53  Maine,  184;  Wharton  on  Confl.  of  Laws,  §§  604,  627.  The  prin- 
ciple last  stated,  as  will  presently  be  seen,  is  expressly  recognized  and 
affirmed  in  our  statutes.     (R.  S.  c.  65,  §  36.) 

In  the  subdivision  of  chap.  65,  R  S.,  entitled,  *' Allowances  to 
widows  and  otlier8,"is  the  following  in  section  21 :  ^'  In  the  settlement 
of  anj'  intestate  estate,  or  of  any  testate  estate,  which  is  insolvent,  or 
in  which  no  provision  is  made  for  the  widow  in  the  will  of  her  husband, 
or  when  she  dul}*  waives  the  provisions  made,  the  judge  may  allow  the 
widow  so  much  of  the  personal  estate  beside  her  ornaments  and  weai*- 
ing  apparel  as  he  deems  necessarj-,  acooixling  to  the  degree  and  estat^ 
of  her  husband,  and  the  state  of  the  family  under  her  care."  The  last 
subdivision  of  this  chapter  is  entitled,  *'*'  Distribution  of  the  estates  of 
deceased  non-residents."  In  the  first  section  of  it  (§  36)  is  the  follow- 
ing :  *'  When  administration  is  taken  in  this  State  on  the  estate  of  any 
person  who  at  the  time  of  his  death  was  not  an  inhabitant  thereof, 
his  estate  found  here,  after  payment  of  his  debts,  shall  be  disposed  of 
according  to  his  last  will  ...  if  he  left  anj' ;  but  if  not  ...  his  per- 
sonal estate  shall  be  distributed  according  to  the  laws  of  the  State  or 
county  of  which  he  was  an  inhabitant ;  and  the  judge  of  probate,  as  he 
thinks  best,  maj'  distribute  the  residue  of  said  personal  estate  as  afore- 
said,  or  transmit  it  to  the  foreign  executor  or  administrator,  if  any,  to 
be  distributed  according  to  the  law  of  the  place  where  the  deceased 
had  his  domicil.''  These  are  modified  forms  of  the  original  enact- 
ments of  1821  (§§  8,  &  39,  c.  51),  which  were  adopted  from  Massa- 
chusetts. In  that  State  the  corresponding  statutes  were  enacted  at 
different  periods,  that  relating  to  ancillary  administration,  in  the  form 
as  adopted,  having  been  enacted  in  Massachusetts,  in  1818.  None  of 
the  enactments  providing  for  administration  on  the  estates  of  deceased 
non-residents  in  Maine  or  Massachusetts  at  any  time  contained  any 
express  reference  to  a  widow's  allowance. 

It  is  manifest  from  the  histor}*^  of  these  two  sections  in  our  Revised 
Statutes  above  quoted,  and  their  present  collocation  in  chapter  65,  as 
well  as  from  a  comparison  of  their  respective  terms  and  provisions,  that 
section  21  has  reference  solely  to  the  estates  of  deceased  residents.  It 
was  not  designed  to  embrace  the  estates  of  deceased  non-residents. 
With  respect  to  the  latter,  the  jurisdiction  of  the  court  of  probate  is 
clearly  defined  and  limited  in  section  36.     In  case  of  an  intestate,  it  is 
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simply  the  datj  of  the  judge  to  order  the  residue  of  the  estate,  after 
the  paj-ment  of  debts,  to  be  distributed  here,  or  transmitted  to  the 
foreign  administrator,  to  be  distributed,  in  either  event,  according  to 
the  law  of  the  place  where  the  deceased  had  his  domicil.  So  long  as 
there  are  creditors  within  the  Jurisdiction  of  the  ancillary  administra* 
tion,  the}'  have  a  legal  right  to  insist  upon  having  all  the  assets  found 
there  appropriated  to  the  payment  of  their  debts.  The  court  has  no 
authority  to  order  the  assets  to  be  transmitted  under  this  statute,  until 
the  creditors  here  are  all  paid,  and  it  has  no  jurisdiction  to  determine 
that  there  are  no  unpaid  creditors  here  until  the  expiration  of  the  time 
fixed  by  law  fOr  presenting  their  claims.  Newell  v.  Peaslee,  151  Mass. 
601 ;  1  Woerner's  Am.  Law  of  Ad.,  §  167.  For  aught  that  appears  all 
the  assets  inventoried  in  this  jurisdiction  may  3'et  be  required  to  pay 
the  claims  of  creditors  residing  here. 

No  authority  to  make  an  allowance  to  the  widow  of  such  non-resident 
decedent  is  expressly  conferred  bj'  this  section ;  nor  is  it  granted  by 
implication  as  necessary  to  the  discharge  of  the  duties  that  are  ex- 
pressly imposed.  A  widow's  claim  for  an  allowance  is  not  deemed  a 
matter  of  legal  right  either  in  this  State  or  Massachusetts.  It  rests 
merely  in  the  discretion  of  the  judge  of  probate.  Kersey  v.  Bailey, 
52  Maine,  198 ;  Dale  v.  Bank,  155  Mass.  141.  It  is  not  a  fixed  and 
absolute  interest  in  the  estate.  Additon  v.  Smith,  83  Maine,  554 ; 
Adams  v.  Adams,  10  Met.  170.  It  is  not  a  debt  due  from  the  estate 
nor  a  distributive  share  of  it.  It  is  not  included  in  the  '^  expenses  of 
administration."    Washburn  v.  Hale,  10  Pick.  429. 

The  widow's  allowance  was  originally  designed  to  afford  a  temporary 
supply  for  the  widow  and  her  family  pending  the  settlement  of  the 
estate.  It  had  its  origin  in  a  humane  and  beneficent  public  policy 
that  seeks  to  encourage  the  continuance  of  the  famil}'  relations  by  pro- 
viding against  the  exigencies  arising  from  the  death  of  the  head  of  the 
family.  Bailey  r.  Kersey,  supra.  When,  therefore,  a  claim  for  such 
an  allowance  from  the  personal  property  of  her  husband  is  presented 
b}'  the  widow,  it  is  held  with  substantial  uniformity  that  the  question  J 
must  be  determined  and  the  amount  regulated  by  the  law  of  the  place' , 
where  the  family  resided  and  had  their  home  at  the  time  of  the  hns-/ 
band's  death.  Oilman  t;.  Gilman,  supra;  Shannon  v.  White,  109  Mass. 
146 ;  Woerner,  supra^  §  89.  It  is  conceded  by  the  defendant  that  such 
is  undoubtedly  the  law ;  but  it  is  still  contended  that  without  express 
statutorj'  provisions,  after  the  analogy  of  the  distribution  of  the  assets, 
and  as  a  matter  of  comity,  the  allowance  in  question  was  properly 
granted  by  the  court  in  this  State,  and  should  be  sustained  if  made  in 
accordance  with  the  law  of  Massachusetts.  Whatever  ma}*  reasonably 
be  urged,  ex  comitate  in  favor  of  such  a*  practice  in  the  courts  of  the 
situs,  in  cases  where  there  are  no  debts,  towards  domiciliary  jurisdic- 
tions where  the  amount  of  the  allowance  is  definitely  fixed  by  statute, 
serious  diflSculties  are  encountered  in  attempting  to  apply  it  here. 

Section  2  of  c.  135  of  the  Pub.  Stat,  of  Massachusetts  is  made  a 
part  of  the  agreed  statement,  and  is  as  follows :  — 
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^'  Such  parts  of  the  penonal  estate  of  a  deceased  person  as  the 
Probate  Court,  having  regard  to  all  the  circumstances  of  the  case,  may 
allow  as  necessary  to  his  widow,  for  herself  and  for  hie  family  under 
her  cai*e,  or,  if  there  is  no  widow,  to  his  miuor  children,  not  exceeding 
fifty  dollars  to  any  child,  and  also  such  provisions  and  other  articles  as 
are  necessary  for  the  reasonable  sustenance  of  his  family,  and  the  use 
of  his  house  and  the  furniture  therein  for  forty  days  after  his  death, 
shall  not  be  taken  as  assets  for  the  payment  of  debts,  legacies,  or 
charges  of  administration.'^ 

It  will  be  seen  that  this  statute  differs  in  important  particulars 
from  the  cori*esponding  statute  in  this  State.  There,  in  case  of  a  will, 
the  allowance  may  be  granted  to  the  widow  in  addition  to  the  provisions 
for  her  in  the  will  (Williams  v.  Williams,  5  Gra}',  24) ;  here,  by  the 
terms  of  the  statute  it  is  contingent  on  her  waiver  of  the  provisions  in 
the  will.  It  is  also  manifest  that  in  other  respects  the  nature  and 
office  of  the  allowance  are  essentially  unlike  in  the  two  States.  There 
the  statute  aptly  illustrates  the  original  purpose  of  the  allowance,  as 
stated  above,  while  in  this  State  the  practical  construction  has  been 
much  more  liberal,  and  the  authority  to  grant  an  allowance  is  not  con- 
fined to  cases  of  mere  temporary  relief.  Bailey  v.  Eerse}',  52  Maine, 
198.  In  the  recent  case  of  Dale  v.  Bank,  155  Mass.  144,  the  court 
says  upon  this  point:  ''As  a  result  of  a  uniform  line  of  authorities, 
the  rule  is  established  that  the  court  has  no  right  under  the  statute  to 
attempt  to  modify  the  provisions  of  a  will,  or  to  change  the  course 
which  property  of  an  intestate  takes  under  the  statute  of  distribution, 
or  to  take  the  estate  from  creditors  to  provide  for  the  future  of  an 
unfortunate  widow  who  is  left  dependent  on  her  own  resources.  The 
purpose  of  an  allowance  is  to  provide  for  the  necessities  of  the  widow 
and  minor  children  for  a  shoil  time,  until  they  have  an  opportunity  to 
adjust  themselves  to  their  new  situation."  This  is  strikingly  at  vari- 
ance with  the  practical  construction  of  the  Maine  statute ;  and  if  the 
defendant  would  avail  herself  of  the  rule  of  comity  which  she  invokes, 
she  should  at  least  be  able  to  make  it  affirmatively  appear  that  the 
allowance  was  in  fact  made  in  accordance  with  the  Massachusetts 
statute  as  construed  by  the  courts  of  that  State.  It  is  not  expressly 
stated,  however,  to  have  been  made  with  any  reference  whatever  to 
the  Massachusetts  statute.  On  the  contrary  it  may  fairly  be  inferred, 
from  the  statement  of  the  case,  and  from  the  comparatively  large 
amount  of  the  allowance,  that  it  was  made  under  the  influence  of  the 
law  and  practice  of  our  own  State,  as  in  ordinary  cases  of  domiciliary 
administration  here. 

But  if  it  be  conceded  that  the  judge  of  probate  intended  to  make  the 
allowance  in  accordance  with  the  law  of  Massachusetts,  there  are  still 
insuperable  objections  to  such  a  practice  under  circumstances  like  those 
here  stated.  In  the  first  place,  it  would  be  incompatible  with  the 
rights  of  creditors  under  tiie  provisions  of  section  thirtj'-six  which 
require  all  debts  to  be  paid  before  any  of  the  assets  can  be  remitted  to 
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the  place  of  the  domicil.  In  this  case,  there  may  be  no  creditors  in 
Maine ;  but  that  question  has  not  3'et  been  determined,  as  nearly  a 
year  yet  remains  within  which  the  claims  of  creditors  may  be  enforced. 

Again,  the  domiciliary  court  is  the  appropriate  one  to  determine  the 
amount  of  the  allowance.  That  is  not  fixed  by  the  statute  in  Massa- 
chusetts, but  is  left  entirely  to  the  sound  discretion  of  the  judge  of 
probate.  In  performing  this  dut}'  he  is  to  have  ^^  regard  to  all  the 
circumstances  of  the  case."  The  social  position  of  the  husband  at 
the  time  of  his  death,  as  indicating  the  demands  which  might  be  made 
on  the  widow;  the  style  in  which  she  has  been  accustomed  to  live, 
the  amount  of  the  estate,  and  the  amount  of  her  separate  property,  the 
length  of  their  cohabitation,  and  the  size  of  the  family  under  her 
charge,  the  place  of  residence,  and  the  treatment  of  each  to  the  other,  '^ 
and  manj'  other  like  considerations,  may  all  be  taken  into  the  account 
in  fixing  the  amount  of  the  allowance.  Allen  v.  Allen,  117  Mass.  27; 
Hollenbeck  v,  Pixley,  3  Gray,  521 ;  Washburn  v.  Washburn,  10  Pick. 
874 ;  Gilman  v.  Oilman,  53  Maine,  184  ;  Walker,  Applt.,  83  Maine,  1. 
All  these  things  can  be  more  Ailly  and  correctly  ascertained,  and  all 
branches  of  inquiry  respecting  them  more  easily  prosecuted  in  the 
Jurisdiction  where  tlie  family  had  their  home.  Their  social  position 
and  style  of  living  can  be  better  understood  and  appreciated  in  the 
community  in  which  they  have  lived.  *^The  place  of  the  domicil  is 
where  we  should  look  to  ascertain  the  real  condition  of  the  decedent's 
affairs.**  McNichol  v.  Eaton,  77  Maine,  249.  It  appears  that  the 
decedent's  domicil  was  in  Waltham  in  the  State  of  Massachusetts  at 
the  time  of  his  death.  It  does  not  appear  that  he  ever  resided  in 
Maine,  or  that  the  defendant  has  ever  resided  here  either  before  or 
since  the  death  of'  her  husband.  Her  domicil  was  merged  in  that  of 
her  husband. 

Another  practical  difficulty  would  be  met  in  the  application  of  such 
a  rule  of  oomit3\  If  the  defendant  is  entitled  to  have  an  allowance 
from  the  assets  found  in  this  State,  she  would  have  an  equal  right  to  it 
in  every  other  State  in  which  personal  property  of  her  husband  might 
be  found.  Embarrassing  questions  respecting  the  numerous  claims  that 
might  be  presented  in  diffej'ent  jurisdictions  would  thus  inevitably  arise. 

The  conclusion  is  that  the  Judge  of  probate  in  this  State  had  no 
authority  to  make  the  allowance  to  the  widow  on  the  facts  stated,  and 
that  the  item  of  seven  hundred  dollars  was  improperly  allowed  in  the 
defendant's  account 

Whether  the  defendant's  situation  would  have  been  improved  if  she 
had  obtained  a  decree  for  an  allowance  ttom  the  Probate  Court  of 
Massachusetts,  with  a  representation  of  insufficient  assets  there  to 
respond  to  it,  and  bad  then  by  proper  application  asked  to  have,  the 
claim  satisfied  from  the  assets  in  this  State,  subject  to  the  claims 
of  creditors  residing  here,  or  whether  farther  legislation  authorizing 
such  procedure  would  be  necessary  or  expedient,  are  questions  not 
before  this  court    The  question  before  us  has  seldom  arisen,  and  no 
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decision  inyolving  the  precise  state  of  facts  here  presented  has  been 
brought  to  the  attention  of  the  court.  But  eminently  respectable 
authorities  involving  a  similar  state  of  facts  strongl}*  support  the  views 
above  stated.  In  Richardson  v.  Lewis,  21  Mo.  App.  531,  the  domicil 
of  the  decedent  and  his  family  was  in  Illinois  at  the  time  of  his  death, 
and  the  widow  obtained  an  order  from  the  court  there  for  the  payment 
of  an  allowance  under  the  laws  of  that  State.  There  were  insufficient 
assets  in  Illinois  to  satisfy  the  claim,  but  further  assets  were  found  in 
St.  Louis.  Thereupon  the  widow  applied  to  the  court  in  St.  Louis  for 
the  allowance  provided  for  by  the  laws  of  Missouri,  and  it  was  held 
that  the  Missouri  statutes  authorizing  such  allowance  had  no  applica- 
tion to  the  widows  of  non-resident  decedents,  and  the  application  was 
denied.  In  the  opinion  by  Judge  Thompson  the  court  says :  ^^  We 
rest  our  decision  upon  the  universal  principle  of  the  common  law  that 
the  succession  of  the  personal  propertj-  of  a  deceased  person  is  governed 
exclusively  by  the  law  of  his  actual  domicil  at  the  time  of  his  death." 
.  .  .  ''  The  statutes  invoked  are  a  temporary  provision  for  the  widows 
of  deceased  persons  analogous  to  the  provisions  of  statutes  exempting 
certain  property  of  debtors  from  execution.  The  ver}-  nature  of  such 
an  allowance  precludes  the  idea  that  the  widow  can  be  entitled  to  it  in 
any  State  except  that  of  the  husband's  domicil;  for  otherwise  she 
would  be  entitled  to  this  exemption  from  the  claims  of  his  creditors  in 
every  State  in  which  he  might  have  personal  property." 

In  Medley  v.  Dunlap,  90  N.  C.  527,  the  decedent  had  his  domicil 
in  Arkansas  at  the  time  of  his  death.  His  widow  soon  after  removed 
to  North  Carolina  and  there  applied  for  an  allowance  under  the  laws  of 
that  State.  It  was  held  that  she  was  not  entitled  to  it ;  but  in  the 
opinion  the  court  says :  ^'  If  the  laws  of  Arkansas  provide  for  such  an 
allowance,  the  plaintiff  ought  to  have  applied  there  and  had  her  claim 
allowed  and  paid,  or,  if  there  were  not  sufficient  assets  to  pay  it  there, 
then  she  might  have  her  claim  thus  allowed,  satisfied  out  of  assets  in 
this  State,  upon  proper  application  to  the  administrator  here.  But  she 
cannot  reach  the  assets  of  her  deceased  husband  here  in  any  other  wa}'." 
See  also  Simpson  t;.  Cureton,  97  N.  C.  113  ;  Spier's  Appeal,  26  Pa.  St. 
233 ;  Shannon  v.  White,  109  Mass.   146 ;  Wo^mer's  Am.  L.  of  Ad. 

80.  Appeal  tuatained*  ^ 


HARVEY  V.  RICHARDS. 
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[RepwUd  1  Mamyii,  8S1.] 

Stort,  J.*   The  question  which  has  now  been  argued  lies  at  the  very 
foundation  of  the  plaintifTs  suit,  and  is  of  great  importance  and  no  in- 

1  Aec,  Smith  v.  Smith,  174  III.  62,  50  K.  E.,  1088 ;  Short  v.  Oalway,  88  Ky. 
601.  —  Ed. 

*  The  statement  of  facts  and  aignments  of  oonnael  are  omitted.  —  Ed. 
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considerable  difficDlty.  I  have  taken  time  to  oonsider  it ;  and  after  a 
full  consideration  of  all  the  authorities,  commented  on  with  so  much 
learning  and  ability  by  the  counsel,  I  am  now  to  pronounce  the  result 
of  my  own  judgment  on  the  case. 

For  the  purposes  of  the  argument,  it  is  assumed  or  conceded  that 
the  testator  (dying  intestate  as  to  the  residue  of  his  estate,  of  which 
distribution  is  now  sought)  was  at  his  decease  domiciled  at  Calcutta, 
in  the  East  Indies ;  that  his  will  has  been  dulj*^  proved,  and  adminis- 
tration there  taken  upon  his  estate  by  his  executor ;  that  the  defendant 
has  under  the  directions  of  that  executor  taken  administration  of  the 
testator's  estate  in  Massachusetts,  and  in  virtue  thereof  has  received  a 
large  sum  of  money,  which  now  remains  in  his  hands  ;  that  no  part  of 
this  money  is  wanted  at  Calcutta  for  the  payment  of  any  debts  or  lega- 
cies under  the  will ;  and  that  the  plaintiff  is  a  citizen  of  Rhode  Island, 
and  domiciled  there ;  and  as  one  of  the  next  of  kin  of  the  testator  is 
entitled  to  a  moiety  of  the  undevised  residue  of  the  testator's  estate. 
The  question  then  is,  whether,  under  these  circumstances,  this  court  as 
a  court  of  equity  can  proceed  to  decree  an  account  and  distribution  of 
the  property  so  in  the  hands  of  the  defendant,  or  is  bound  to  order  it 
to  be  remitted  to  Calcutta,  to  be  distributed  by  the  proper  tribunal 
there. 

There  are  some  points  involved  in  the  argument  which  may  be  dis- 
posed of  in  a  few  words.  In  the  first  place  the  distribution,  whether 
made  here  or  abroad,  must  be  according  to  the  law  of  the  place  of  the 
testator's  domicil.  This,  although  once  a  question  vexed  with  much 
ingenuity  and  learning  in  courts  of  law,  is  now  so  completely  settled  by 
a  series  of  well  considered  decisions,  that  it  cannot  be  brought  into 
Judicial  doubt  In  the  present  case,  the  law  of  Calcutta,  or  rather  of 
the  province  of  Bengal,  is,  as  I  apprehend,  the  law  of  England ;  and 
as  that  is  the  same  as  the  law  of  Massachusetts,  the  distribution  would 
be  the  same  as  if  the  testator  had  died  domiciled  here.  In  the  next 
place,  the  court  of  chancery  has  an  ancient  and  settled  jurisdiction  to 
decree  an  account  and  distribution  of  a  testator's  and  an  intestate's 
estate,  on  the  application  of  the  legatees  or  next  of  kin ;  and  supposing 
this  to  be  a  fit  case  for  the  application  of  its  authority,  the  present 
suit  would  fall  completely  within  that  Jurisdiction.  In  the  next  place, 
the  equity  powers  and  authorities  of  the  courts  of  the  United  States  are, 
in  cases  within  the  limits  of  their  constitutional  Jurisdiction,  co-equal 
and  oo-extensive,  as  to  rights  and  remedies,  with  those  of  the'  court  of 
chancery.  The  present  is  a  suit  between  citizens  of  different  States 
over  whom  this  court  has  an  unquestionable  right  to  entertain  Jurisdic- 
tion ;  and  it  will  follow  of  course,  that  the  plaintiff  is  entitled  to  the 
relief  she  prays  for,  if  it  be  competent  and  proper  for  any  court  of 
equity  to  grant  it. 

Having  disposed  of  these  preliminary  points,  we  may  now  return  to 
the  consideration  of  the  great  question  in  controversy.  Stated  in  broad 
terms  it  comes  to  this,  whether  a  court  of  equity  here  has  competent 
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authority  to  decree  distribution  of  intestate  property  collected  under  an 
administration  granted  here,  the  intestate  having  died  domiciled  abroad, 
and  the  distribution  being  to  be  made  according  to  the  law  of  his  for- 
eign domicil.  The  counsel  for  the  defendant  deny  such  autliority, 
under  any  circumstances ;  the  counsel  for  the  plaintiff  as  strenuously 
assert  it 

This  is  a  question  involving  the  doctrines  of  national  comity,  or, 
what  maj'  be  more  fitly  termed,  international  law.  And  looking  to  it 
as  a  question  of  principle,  it  would  not  seem  to  be  attended  with  any 
intrinsic  difficult}'.  The  property  is  here,  the  parties  are  here,  and  the 
rule  of  distribution  is  fixed.  What  reason  then  exists  why  the  court 
should  not  proceed  to  decree  according  to  the  rights  of  the  parties? 
Why  should  it  send  our  own  citizens  to  a  foreign  tribunal  to  seek  that 
justice  which  it  is  in  its  own  power  to  administer  without  ii\justice  to 
any  other  person?  I  say  without  injustice,  because  it  may  be  admitted 
that  a  court  of  equity  ought  not  to  be  the  instrument  of  injustice,  and 
that  if  in  the  given  case  such  would  be  the  effect  of  its  interposition,  it 
ought  to  withhold  its  arm.  This,  however,  would  be  an  objection,  not 
to  the  general  authority,  but  to  the  exercise  of  it  under  particular  cir- 
cumstances. The  argument,  however,  goes  the  length- of  denying  the 
existence  of  that  authority,  whatever  may  be  the  circumstances  of  the 
case.  Yet  cases  may  be  readily  imagined  in  which  it  might  not  be 
inequitable  to  interfere,  nay,  in  which  there  might  be  very  cogent 
reasons  for  interference.  Suppose  there  are  no  debts  abroad,  and  no 
heirs  or  legatees  abroad,  but  all  are  here,  and  apply  to  the  court  for  a 
decree  of  distribution,  is  the  court  bound  to  remit  for  the  vain  purpose 
of  putting  the  legatees  or  distributees  to  great  expense  and  delay  in 
seeking  their  rights  in  a  foreign  tribunal?  Suppose  two  executors  are 
appointed  by  the  testator,  one  abroad  and  one  here  (and  such  cases  are 
not  uncommon),  and  the  bulk  of  the  property  is  collected  here,  and  all 
the  legatees  are  here,  shall  the  coort  direct  the  domestic  executor  to 
remit  the  whole  property  to  the  foreign  executor  because  it  is  to  be 
distributed  according  to  the  law  of  the  foreign  domicil?  Suppose  fur- 
ther, the  executor  here  is  himself  the  residuary  legatee,  or,  in  case  of 
intestacy,  the  administrator  here  is  the  next  of  kin  and  entitled  to  the 
surplus,  shall  he  be  required  to  remit  the  property  abroad,  that  he  may 
be  there  decreed  to  receive  it  again?  Suppose  legacies,  payable  out  of 
particular  funds  here,  or  a  specific  legacy  of  property  here,  shall  not  the 
legatee  be  entitled  to  recover  of  the  administrator  or  executor  here, 
because  the  testator  was  domiciled  in  a  foreign  country?  Suppose  a 
legacy  to  charitable  uses  in  this  country,  good  by  our  law,  but  which, 
from  motives  of  policy,  the  courts  of  the  foreign  country  decline  to  en- 
force, shall  it  be  said  that  our  courts  are  bound  to  enforce,  by  remit- 
ting the  property  there,  a  policy  by  which  they  are  injured?  Whatever 
may  be  thought  of  the  last  case,  there  can  be  no  doubt  that  the  others 
present  circumstances  where  equity  would  strongly  persuade  us  that 
it  would  be  the  duty  of  our  courts  to  entertain  Jurisdiction  and  decide 
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on  the  rights  of  the  parties.  There  are  man}'  other  cases  in  which  it 
would  seem  fit  to  vindicate  and  assert  the  proper  rights  of  our  own  cit- 
izens and  our  own  laws.  This  very  case,  under  one  aspect,  would  have 
presented  a  question  of  which  our  own  tribunals  might  as  justly  have 
claimed  an  exclusive  cognizance,  and  which,  I  trust,  they  would  have  de- 
cided with  as  much  impartiality  as  the  tribunals  of  the  testator's  dom- 
icil.  Major  Murray*  was  an  American  citizen,  born  in  Rhode  Island ; 
and  if  he  left  no  lawful  heirs  (as  has  been  argued  in  a  former  part 
of  this  case)  his  property  here,  supposing  he  had  acquired  no  foreign 
domicil,  would  have  undoubtedly  fallen  as  an  escheat  to  that  State ; 
and  it  would  deserve  consideration  whether  the  change  of  domicil 
would  work  any  alteration  in  that  res|)ect.  Under  such  circumstances, 
would  it  be  proper  to  send  the  State  of  Rhode  Island  to  solicit  its  rights 
fi*om  a  foreign  tribunal  in  the  East  Indies? 

One  objection  urged  against  the  exercise  of  the  authority  of  the  court 
is,  that  as  national  comity  requii*es  the  distiibution  of  the  property*  ac- 
cording to  the  law  of  the  domicil,  the  same  comity  requires  that  the 
distribution  should  be  made  in  the  same  place.  This  consequence, 
however,  is  not  admitted ;  and  it  has  no  necessary  connection  with  the 
preceding  proposition.  The  rule,  that  distribution  shall  be  according 
to  the  law  of  the  domicil  of  the  deceased  is  not  founded  merel}'  uix>u 
the  notion  that  movables  have  no  situs,  and  therefore  follow  the  per- 
son of  the  proprietor,  even  interpreting  that  maxim  in  its  true  sense, 
that  personal  property  is  subject  to  that  law  which  governs  the  person 
of  the  owner.  Nor  is  it,  perhaps,  founded  u[)on  tlie  presumed  intention 
of  the  deceased,  that  all  his  property  should  be  distributed  according 
to  the  law  of  the  place  of  his  domicil  with  which  he  is  supposed  to  be 
best  acquainted  and  satisfied  ;  for  the  rule  will  prevail  even  against  the 
express  intention  of  the  deceased,  unless  the  mode  in  which  that  inten- 
tion is  expressed  would  give  it  legal  validity  as  a  will.  It  seems,  in- 
deed, to  have  had  its  origin  in  a  more  enlarged  polic}*,  founded  upon  the 
general  convenience  and  necessities  of  mankind ;  and  in  this  view  the 
maxim  above  stated  flows  from,  rather  than  guides,  the  application  of  that 
policy*.  Tlie  only  reason  why  any  nation  gives  effect  to  foreign  laws 
within  its  own  territory  is  the  endless  embarrassment  which  would 
otherwise  be  introduced  in  its  own  intercourse  with  foreign  nations. 
The  rights  of  its  own  citizens  would  be  materially  impaired,  and,  in 
many^  instances,  totally  extinguished,  by  a  refusal  to  recognize  and  sus- 
tain the  doctrines  of  foreign  law.  The  case  now  under  consideration 
is  an  illustration  of  the  perfect  justice  and  wisdom  of  this  general  prac- 
tice of  nations.  A  person  may  have  movable  property  and  debts  in 
various  countries,  each  of  which  may  have  a  different  S3'stem  of  succes- 
sion. If  the  law  rei  sites  were  generally  to  prevail,  it  would  be  utterly 
impossible  for  any  such  person  to  know  in  what  manner  his  property 
would  be  distributed  at  his  death,  not  only  from  the  uncertainty  of  its 
situation  from  its  own  transitory  nature,  but  from  the  impracticability 
of  knowing,  with  minute  accuracy,  the  law  of  aaccession  of  every 
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country  in  which  it  might  then  happen  to  be.  He  would  be  under  the 
same  embarrassment  if  he  attempted  to  dispose  of  his  property  by 
a  testament ;  for  he  could  never  foresee  where  it  would  be  at  his  death. 
Nay  more,  it  would  be  in  the  power  of  his  debtor,  hy  a  mere  change  of 
bis  own  domicil,  to  destroy  the  best  digested  will ;  and  the  accident  of 
a  moment  might  destroy  all  .the  anxious  provisions  of  an  excellent 
parent  for  his  whole  famil3\  Nor  is  this  all.  The  nation  itself  to 
which  the  deceased  belonged  might  be  seriousl}'  affected  by  the  loss 
of  his  wealth  from  a  momentary  absence,  although  his  true  home  was 
in  the  centre  of  its  own  territory.  These  are  great  and  serious  evils 
pervading  every  class  of  the  community,  and  equally  affecting  every 
civilized  nation.  But  in  a  maritime  nation,  depending  upon  its  com- 
merce for  its  glory  and  its  revenue,  the  mischief  would  be  incalculable. 
The  common  and  spontaneous  consent  of  nations,  therefore,  established 
this  rule  from  the  noblest  policy,  the  promotion  of  general  convenience 
and  happiness,  and  the  avoiding  of  distressing  difficulties,  equally*  sub- 
versive of  the  public  safety  and  private  enterprise  of  alL  It  flowed 
from  the  same  spirit  that  dictated  judicial  obedience  to  the  foreign  com-  < 
missions  of  the  admiralt3%  Sub  muttuB  vicissitiulinis  obtentu,  damtts 
petimusque  vicissim^  is  the  language  of  the  civilized  world  on  this  sub- 
ject. There  can  be  no  pretence  that  the  same  general  inconvenience 
or  embarrassment  attends  the  distribution  of  foreign  effects  according 
to  the  foreign  law  by  the  tribunals  of  the  country  where  they  are  situ- 
ate. Cases  have  been  already  stated  in  which  great  inconvenience 
would  attend  the  establishment  of  anj*  rule  excluding  such  distribution. 
It  may  be  admitted  also,  that  there  are  cases  in  which  it  would  be 
highly  convenient  to  decline  the  jurisdiction  and  remit  the  parties  to 
the /brum  domicilii.  Where  there  are  no  creditors  here,  and  no  heirs 
or  legatees  here,  but  all  are  resident  abroad,  there  can  be  no  doubt 
that  a  court  of  equity  would  direct  the  remittance  of  the  property  upon 
the  application  of  any  competent  part3\    ^ 

The  correct  result  of  these  considerations  upon  principle  would  seem 
to  be,  that  whether  the  court  here  ought  to  decree  distribution  or  remit 
the  propert}'  abroad,  is  a  matter,  not  of  jurisdiction,  but  of  judicial  dis- 
cretion, depending  upon  the  particular  circumstances  of  each  case. 
Thitt  there  ought  to  be  no  universal  rule  on  the  subject,  but  that  every 
nation  is  bound  to  lend  the  aid  of  its  own  tribunals  for  the  purpose  of 
enforcing  the  rights  of  all  persons  having  title  to  the  fund,  when  such 
interference  will  not  be  productive  of  injustice  or  inconvenience,  or  con- 
flicting equities. 

It  is  farther  objected,  that  a  rule  which  is  to  depend  for  its  applica- 
tion upon  the  particular  circumstances  of  each  case,  is  too  uncertain  to 
be  considered  a  safe  guide  for  general  practice.  But  this  objection 
affords  no  solid  ground  for  declining  the  jurisdiction,  since  there  is  an 
infinite  variety  of  cases  in  which  no  general  rule  has  been  or  can  be 
laid  down,  as  to  legal  or  equitable  relief,  in  the  ordinary  controversies 
before  judicial  tribunals.    In  many  of  these  the  difficulty  is  intrinsic  in 
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the  subject-matter ;  and  where  a  general  rule  cannot  easily  be  extracted, 
each  case  must,  and  indeed  ought  to,  rest  on  its  own  particular  circum- 
stances. The  uncertainty,  therefoi'e,  is  neither  more  nor  less  than  be- 
longs to  many  other  complicated  transactions  of  human  life  where  the 
law  administers  relief  ex  cequo  et  bono* 

Another  objection,  addressed  more  pointedly  to  a  class  of  oases  like 
the  present,  is  the  difficult}'  of  settling  the  acpounts  of  the  estate,  ascer- 
taining the  assets,  what  debts  are  sperate,  what  desperate,  and,  finally, 
ascertaining  what  is  the  residue  to  be  di3tributed,  and  who  are  the  next 
of  kin  entitled  to  share.  And  to  add  to  our  embarrassment,  we  are 
told  that  we  cannot  compel  the  foreign  executor  to  render  any  account 
in  our  courts.  I  agree  at  once  that  this  cannot  be  done  if  he  is  not 
here ;  but  I  utterly  denj*  that  the  administrator  here  cannot  be  com- 
pelled to  account  to  any  competent  court  for  all  the  assets  which  he 
has  received  under  the  authority  of  our  laws.  And  if  the  foreign  exec- 
utor chooses  to  lie  b}*,  and  refuses  to  render  any  account  of  the  foreign 
fhnds  in  his  hands,  so  far  as  to  enable  the  court  here  to  ascertain 
whether  the  fhnds  are  wanted  abroad  for  the  payment  of  debts  or  lega- 
cies or  not,  he  has  no  right  to  complain  if  the  court  refuses  to  remit 
the  assets  and  distributes  them  among  those  who  may  legally  claim 
them.  And  as  to  settling  the  estate,  or  ascertaining  who  are  the  dis- 
tributees, there  is  no  more  difficulty  than  often  falls  to  our  lot  in  many 
cases  arising  under  the  ordinar}*  probate  proceedings. 

All  these  objections  are,  in  fact,  reasons  for  declining  to  exercise  the 
jurisdiction  in  particular  cases,  rather  than  reasons  against  the  exist- 
ence of  the  jurisdiction  itself.  It  seems,  indeed,  admitted  by  the 
learned  counsel  for  the  defendant,  that  if  there  be  no  foreign  adminis- 
tration, it  would  be  the  duty  of  the  court  to  grant  relief  upon  an  ad- 
ministration taken  here.  Yet  every  objection  already  urged  would 
apply  with  as  much  force  in  that  as  in  the  present  case.  The  property 
would  be  to  be  distributed  according  to  the  foreign  law  of  the  de- 
ceased's domicil.  The  same  difficult}'  would  exist  as  to  ascertaining 
the  debts  and  legacies,  and  the  assets  and  distributees  entitled  to  share. 
But  it  is  said  in  the  case  now  put,  the  administration  here  would  be  the 
principal  administration,  whereas  in  the  case  at  bar  it  is  only  an 
auxiliary  or  ancillary  administration.  I  have  no  objection  to  the  use 
of  the  terms  principal  and  auxiliary,  as  indicating  a  distinction  in  fact 
as  to  the  objects  of  the  different  administrations ;  but  we  should  guard 
ourselves  against  the  conclusion  that  therefore  there  is  a  distinction 
in  law  as  to  the  rights  of  parties.  There  is  no  magic  in  words.  Each 
of  these  administrations  may  be  properly  considered  as  a  principal  one, 
with  reference  to  the  limits  of  its  exclusive  authority ;  and  each  might, 
under  circumstances,  justly  be  deemed  an  auxiliary  administration.  If 
the  bulk  of  the  pro|)erty  and  all  the  heirs,  and  legatees  and  creditors 
were  here,  and  the  foreign  administration  were  only  to  recover  a  few 
inconsiderable  claims,  that  would  most  oorrectl}'  be  denominated  a 
mere  auxiliary  administration  for  the  beneficial  use  of  the  parties  here, 
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althoagU  the  domicil  of  the  testator  were  abroad.  The  converse  case 
would  of  course  produce  an  opposite  result  But  I  am  yet  to  learn 
what  possible  difference  it  can  make  in  the  rights  of  parties  before  the 
court  whether  the  administration  be  a  principal  or  an  auxiliar}'  admin- 
istration. They  must  stand  upon  the  authority  of  the  law  to  administer 
or  deny  relief,  under  all  the  circumstances  of  their  case,  and  not  upon 
a  mere  technical  distinction  of  very  recent  origin. 

I  have  already*  intimated  my  opinion  as  to  the  true  principle  Uiat 
ought  to  regulate  cases  of  this  nature ;  and  I  have  endeavoured  to  an- 
swer the  most  pressing  objections  satisfactorily  at  least  to  my  mind. 
If,  therefore,  the  question  were  res  irUegra^  I  should  have  no  difficulty 
in  deciding  that  whether  distribution  ought  or  ought  not  to  be  decreed 
should  depend  upon  the  circumstances  of  each  case ;  that  no  universal 
rule  ought  to  be  laid  down  on  the  subject ;  or  at  least,  that  the  rule 
should  be  flexible,  and  depend  for  its  application  upon  the  equity  of  the 
particular  case  presented  to  the  court  .  .  .  ^ 

I  have  made  some  researches  in  the  works  of  foreign  jurists  for  the 
purpose  of  ascertaining  what  is  the  practice  of  nations  governed  by  the 
civil  law.  Those  researches  have  not  been  very  satisfactory ;  but  they 
leave  little  room  to  doubt  that  foreign  tribunals  sustain  suits  to  enforce 
distribution  of  assets  collected  there  under  auxiliary  administrations 
upon  the  doctrines  so  familiar  in  those  courts,  that  the  situs  rei,  as  well 
as  the  presence  of  the  pai*t3%  confers  a  competent  jurisdiction.  2  Hub. 
p.  2,  lib.  6,  tit  1,  §  43 ;  1  Hub.  p.  1,  lib.  3,  tit  13,  §  20,  aubjinem; 
1  Domat,  531,  note ;  Constit.  Frederii.  Imp.,  tit.  1,  §  10;  Bynk.  Quest 
Priv.  Jur.,  lib.  1,  ch.  16. 

Upon  the  whole  my  judgment  (though  delivered  with  the  greatest 
deference  for  a  different  judgment  entertained  by  others)  is,  that  a 
court  of  equity  here  has  authority'  to  decree  distribution  in  cases  like  the 
present,  according  to  the  lex  domicilii^  upon  the  application  of  the  lega- 
tees or  the  next  of  kin  or  other  competent  parties ;  that  whether  it  will 
decree  distribution  must  depend  upon  the  circumstances  of  each  case ; 
and  that  it  is  incumbent  on  those  who  resist  the  distribution  to  estab- 
lish in  the  given  case,  that  it  may  work  injustice  or  public  mischief. 
This  doctrine  is,  as  I  think,  sustained  by  principles  of  public  policy, 
and  is  perfectly  consistent  with  international  comity.  It  stands  also 
commended  by  its  intrinsic  equit}' ;  and  although  the  authorities  are 
not  uniformly  in  its  favor,  yet  they  leave  the  court  at  liberty  to  pro- 
nounce that  judgment  which,  if  the  question  were  entirely  new,  it 
would  be  disposed  to  entertain.  Vide  Toller's  Law  of  Executors,  887 ; 
1  Woodes  Lect  384,  385.  > 

^  The  learned  jadge  here  examined  aeveral  Massachusetts  and  English  cases.  —  Ed. 

*  Ace.  Ewlng  v.  Orr  Swing,  10  App.  Cas.  458 ;  Fretwell  v.  McLemore,  62  Ala.  124; 
Gibson  v.  Dowell,  42  Ark.  164  (MmbU);  Casilly  v.  Meyer,  4  Md.  1 ;  Succession  ot 
Gaines,  46  La.  Ann..  14  So.  602 ;  Parsons  v.  Lyman,  20  N.  Y.  108  ;  In  r$  Hughes,  95 
N.  Y.  55;  Carr  o.  Lowe,  7  Heisk.  84;  Porter  v.  Heydock,  6  Vt.  874;  Moses  o.  Hart, 
25  Grat  795;  Estate  of  Youmaas,  10  Hawaii,  207.    CoiUra,  Richards  v.  Dutch,  8 
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SiTPBEHB  Judicial  Court  of  Massachubktts.    1882. 

[Reported  182  MastachuseUt,  452.] 

Morton,  C.  J.  This  is  a  bill  to  require  the  defendants,  as  executors 
of  the  will  of  Daniel  Austin,  to  reserve  and  set  apart  out  of  the  estate 
of  said  Austin  a  fund  sufficient  to  pay  the  plaintiff  an  annuity  jof  four 
hundred  dollars  a  year,  given  to  her  by  the  will. 

It  appeared  at  the  hearing  that  the  testator  was  a  citizen  of  the  State 
of  Maine ;  that  he  died  in  December,  1877,  in  Eittery  in  that  State ; 
that  his  will  was  duly  proved  there  in  March,  1878,  and  the  defendants 
were  duly  appointed  and  qualified  as  executors ;  that  the  defendants, 
who  are  i-esidents  of  this  Commonwealth,  proved,  in  June,  1878,  the 
will  in  the  Probate  Court  for  the  county  of  Suffolk,  and  ancillary 
letters  testamentary  were  issued  to  them ;  that,  in  October,  1880,  the 
said  executors  filed  their  final  account  in  the  Probate  Court  for  Suffolic 
County,  showing  that  the  balance  in  their  hands  was  paid  to  said 
executors  as  executors  under  the  appointment  of  the  Probate  Court  in 
Maine,  which  account  was  allowed. 

It  also  appeared  that  the  estate  now  in  their  hands  as  such  executors 
is  not  sufficient  to  pay  all  the  legacies  in  full ;  and  the  question  which 
the  plaintiff  desires  to  raise  by  this  bill  is,  whether  the  annuity  given 
to  her  is  to  abate  in  common  with  the  other  legacies,  or  is  to  be  paid 
in  full  in  preference  tb  them. 

It  is  too  well  settled,  as  a  general  rule,  to  admit  of  any  doubt,  that 
an  executor  or  trustee  appointed  by  judicial  decree  of  a  court  of  an- 
other State  is  accountable  only  in  the  courts  of  that  State  for  the  due 
execution  of  the  trust,  and  the  tnist  cannot  be  enforced  in  this  Com- 
monwealth, although  the  executor  or  trustee  resides  here.  Jenkins  v. 
Lester,  131  Mass.  355,  and  cases  cited. 

The  plaintiff  contends  that  this  case  is  taken  out  of  the  general  rule 
by  the  fact  that  the  will  was  proved  here,  and  ancillary  letters  testa- 
mentary issued  to  the  defendants.  Whether,  if  the  defendants  had  now 
in  their  hands  as  such  ancillary  executors  any  balance  for  which  they 
are  liable  to  account  to  the  Probate  Court  of  Suffolk  County,  this  court 
could  and  would  entertain  Jurisdiction  of  a  bill  like  this,  which  affects 
the  rights  of  all  the  other  legatees  and  the  marshalling  and  distribution 

506.  In  Pennsylvania  there  appear  to  be  two  lines  of  authority.  One  line  holds  that 
the  court  of  ancillary  administration  must  transmit  the  balance  to  the  court  of  princi- 
pal administnition  for  final  diBtribution.  Appeal  of  Barry,  88  Pa.  181.  The  other  line 
holds  that  sucMransmission  is  discretionary  with  the  court  Welles*s  Estate,  161  Pa. 
218,  28  Atl.  irRs.  These  conflicting  authorities  hare  not  been  reconciled.  I^ughlin 
V.  Solomon,  180  Pa.  177, 180. 

The  court  should  not  retain  the  balance  until  it  is  satisfied  that  the  foreign  assets 
are  suflBcient  to  pay  all  claims  against  the  estate.  Button  v.  Button,  40  K.  J.  £q. 
461;  Bamilton  v.  Levy,  41  S.  C.  874,  19  S.  E.  610.  —Ed. 
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of  the  whole  estate,  is  a  serious  question  which  we  are  not  required  to 
•consider.  The  defendants  have'^not  in  their  hands  anj*  funds  as  execu- 
tors appointed  in  this  State.  The}'  have  transmitted  the  balance  of 
the  estate  which  was  in  their  hands  as  such  executors  to  themselves  as 
executors  in  Maine,  and  this  has  been  allowed  and  approved  by  the  Pro- 
bate court  of  Suffolk  County*. 

Our  statutes  provide  that,  where  anciUarj*  administration  is  taken 
ont  in  this  State,  upon  the  settlement  of  the  estate,  afler  the  pa3'meut 
of  the  debts  for  which  it  is  liable  in  this  State,  the  residue  of  the  per- 
sonal estate  maybe  distributed  according  to  the  will,  ^*- or  in  the  discre- 
tion of  the  court  it  may  be  transmitted  to  the  executor  or  administrator, 
if  there  is  any,  in  the  State  or  country  where  the  deceased  had  his 
domicil,  to  be  disposed  of  according  to  the  laws  thereof."  Gen.  Sts. 
c.  101,  §§  88,  39. 

The  allowance  of  the  final  account,  in  which  the  defendants  credited 
themselves  with  the  residue  in  their  hands  as  paid  to  the  executors  in 
Maine,  was  in  eflTect  an  order  of  the  court  that  such  residue  should  be 
transmitted  to  the  defendants  as  principal  executors  appointed  in 
Maine.  If  the  executors  in  the  two  States  had  been  different  persons, 
it  is  clear  that  the  executors  here  could  not  be  held  accountable  in  our 
courts  after  they  had,  under  an  order  of  the  Probate  Court,  transmitted 
the  balance  in  their  hands  to  the  executors  in  Maine.  They  then  would 
have  fully  administered  the  estate  here,  and  there  would  be  nothing 
upon  which  a  decree  of  the  court  here  could  act. 

The  principle  is  the  same  where  the  executors  in  the  two  States  are 
the  same  persons.  They  act  in  each  State  in  a  different  capacitj',  and 
are  in  law  regarded  as  different  persons.  When  the  defendants  acting 
as  executors  in  Massachusetts  transmitted  the  estate  in  their  bands,  as 
such  executors,  to  themselves,  acting  as  executors  in  Maine,  they  had 
performed  all  their  duties  in  Massachusetts,  and  were  no  longer  ac- 
countable as  executors  here.  They  thereby  placed  the  whole  of  Uie 
estate  of  the  testator  within  the  jurisdiction  and  control  of  the  courts 
of  Maine,  and  are  accountable  for  it  there.  We  are  of  opinion  that  this 
jurisdiction  is  exclusive,  and  that  this  court  cannot  entertain  a  bill  in 
equity,  for  the  purpose  of  construing  the  will  and  marshalling  and  dis- 
tributing the  estate. 

BiU  dismissed} 

^  In  a  similar  case  where  the  property  so  carried  to  the  foreign  account  was  broaght 
back  again  into  the  State,  it  was  held  that  it  could  not  again  be  administered  within 
the  State.    Spraddling  v.  Pipkin,  15  Mo.  118. 

After  the  ancillary  account  is  allowed,  the  administrator  Ib  chargeable  in  the  State 
of  principal  administration  with  the  amount  of  the  balance.  Jennison  v,  Hapgood, 
10  Pick.  77 ;  Conover  v.  Chapman,  2  Bail.  L.  486.  It  has  been  held  that  the  ac- 
count can  be  reopened  in  the  State  of  principal  administration.  IMch.  v.  Buckner, 
19  W.  Va.86.— Bd. 
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SECTION  II. 
wardships. 

In  re  knight. 

Court  of  Appeal.    1898. 

[Beported  [1898]  1  Chancery,  257.] 

In  August,  1894,  Agnes  Maria  Knight,  widow,  a  resident  in  the 
Island  of  Jersey,  was  found  b^'  an  order  of  the  Royal  Court  of  Jersey 
a  person  of  unsound  mind,  and  a  gentleman  resident  in  Jersey  was, 
under  the  laws  of  the  island,  appointed  curator  of  her  property  and 
person.  The  personal  estate  of  the  lunatic  comprised  a  sum  of  Con- 
sols and  also  shares  in  an  English  bank  and  an  English  limited 
company  all  standing  in  her  name.  The  curator  accordingly  presented 
a  petition  in  Lunacy  under  section  134  of  the  Lunacy  Act,  1890,  ask- 
ing for  an  order  for  transfer  of  the  stock  and  shares  into  his  name. 
Upon  the  petition  coming  before  the  Judge  in  Lunac}',  it  was  supported 
by  an  affidavit  by  the  curator  showing  that  the  property  required  to 
be  transferred  was  to  be  used  for  the  maintenance  or  sole  benefit  of 
the  lunatic ;  but  the  Judge  made  a  note  that  the  affidavit  *^  did  not 
show  that  the  money  was  needed  for  maintenance  or  for  any  other 
purpose  of  the  lunatic.''  The  curator,  however,  contended  that,  having 
been  appointed  in  Jersey  and  having  undertaken  to  get  in  the  propert}' 
of  the  lunatic,  he  was  entitled  as  of  riglit  to  have  the  stock  and  shares 
transferred  to  him,  and  that  the  court  had  no  Jurisdiction  to  deal 
with  the  lunatic's  property  bej'ond  ordering  a  transfer  of  it  to  him,  the 
curator,  who  was  responsible  to  the  Jersey  court  for  the  due  applica- 
tion thereof.  The  curator  then  filed  a  further  affidavit  stating  that 
according  to  the  law  of  Jersey  the  whole  personal  estate  of  a  person 
to  whom  a  curator  had  been  appointed  by  the  royal  court  of  Jersey 
vested  absolutely  in  such  curator,  who  was  able  to  deal  with  the  same 
absolutely  as  directed  by  his  electors,  being  persons  who  in  the  present 
case  bad,  under  the  direction  of  the  Jersey  court,  made  an  inquiry 
into  the  mental  condition  of  the  lady.  Upon  the  petition  coming 
before  him  again  on  that  affidavit  the  Judge  ordered  the  petition  to  be 
adjourned  into  court  for  argument  on  the  question  of  Jurisdiction^^ 

LiNDLET,  M.  R.  We  all  take  the  same  view  of  this  case.  It  was 
urged  before  the  Judge  in  Lunacy,  sitting  in  chambers,  that  he  had  no 
jurisdiction  in  the  matter,  and  the  case  was  adjpumed  into  court  to 
have  that  point  decided.  I  am  clearly  of  opinion  that  Mr.  Wood  has 
put  his  case  too  high,  and  that  it  is  not  our  duty  to  make  an  order 
parting  with  the  possession  of  the  lunatic's  property  without  exercising 
some  discretion  in  the  matter.    The  section  of  the  Lunacy  Act,  1890, 

^  Aigam«Dts  of  ooonsel  m  omitted.  —  En. 
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dealing  with  this  proper!}',  that  is,  with  stock  that  cannot  be  trans- 
ferred withoat  an  order,  is  section  134,  which  runs  thus :  [His  Lord- 
ship read  the  section,  and  continued  :  —  ] 

Now,  Mr.  Wood  has  brought  himself  within  this  section  so  far  as 
H  gires  him  the  right  to  make  this  application.  In  In  re  Brown  this 
court  put  an  extensive  rather  than  a  restrictive  interpretation  on  the 
words  ^^  Tested  in  a  person  appointed  for  the  management "  of  tlie 
property  of  the  lunatic;  and  having  regard  to  that  decision,  we  are 
quite  right  in  saying  that  the  personal  property  of  this  lady  has 
become  '^ vested"  in  the  applicant  according  to  the  law- of  Jersey 
within  section  134  and  the  decision  in  In  re  Brown,  [1895]  2  Ch. 
666. 

Then  comes  the  question.  What  ought  we  to  do?  We  should  be 
running  counter  to  what  has  been  the  established  practice  for  the  last 
one  hundred  3'ears  or  more,  if  we  were  to  hold  that  the  court  has  no 
discretion  in  such  a  case  as  this.  Mr.  Wood  has  referred  us  to  Julius 
V.  Bishop  of  Oxford,  5  App.  Cas.  214 ;  but  that  case  does  not  appear 
to  carr}'  him  through  at  all.  If  we  have  property  of  a  lunatic  here, 
it  is,  to  my  mind,  clear  almost  to  demonstration  that  we  have  a  discre- 
tion under  section  134  as  to  granting  or  refusing  such  an  application  as 
this.  Section  90  says,  in  sub-section  1,  that  ''The  judge  in  Lunacy 
may  upon  application  by  order  direct  an  inquisition  whether  a  person  is 
of  unsound  mind  and  incapable  of  managing  himself  and  his  affairs." 
Then  sub-section  2  says:  ''Where' the  alleged  lunatic  is  within  the 
jurisdiction,  he  shall  have  notice  of  the  application  and  shall  be 
entitled  to  demand  an  inquiry  before  a  jury."  Then  section  96  says : 
"  Where  the  alleged  lunatic  is  not  within  the  jurisdiction  it  shall  not 
be  necessary  to  give  him  notice  of  the  application  for  inquisition,  and 
the  inquisition  shall  be  before  a  jury."  The  section,  it  will  be  ob- 
served, says  "  shall."  Now  just  consider  the  effect  of  those  sections. 
The  law  is  not  new :  it  is  as  old  as  the  time  of  Lord  Hardwicke,  that 
in  the  case  of  a  person  resident  abroad  and  having  property*  in  this 
country,  the  court  has  jurisdiction  to  direct  an  inquisition  as  to  such 
person  and  to  appoint  a  committee  of  that  property.  So  that,  if 
anybody  were  to  apply  here  for  an  inquisition  as  to  the  sanity  of  this 
lady,  the  court  would  have  jurisdiction  to  appoint  a  committee  of  tlie 
property  of  this  lady  within  the  jurisdiction,  and  to  administer  her 
estate.  How,  then,  can  it  be  incumbent  upon  this  court,  without 
exercising  any  discretion  at  all,  to  hand  over  this  property  to  a  foreign 
curator?  If  Mr.  Wood's  contention  is  right,  the  court  would  lose  the 
jurisdiction  which  it  clearly  has  over  a  foreign  lunatic's  property  in 
this  country.  The  real  truth  is  that  the  jurisdiction  of  the  court  over 
lunatics  who  have  property  within  the  jurisdiction  cannot  be  ousted  by 
such  ambiguous  words  as  we  find  in  section  134.  The  point  was  to 
some  extent  considered  in  In  re  Brown,  8upr(i,  where  it  was  said  that 
the  court  must  be  cautious  not  to  hand  over  the  property  unless  a  proper 
case  was  made  out*    There  the  court  was  satisfied  that  the  property 
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was,  in  fact,  required  for  the  maintenance  and  support  of  the  lunatic, 
who  was  resident  in  Victoria,  and,  therefore,  made  an  order  under 
section  134  for  a  transfer  of  funds  in  this  country  belonging  to  the 
lunatic  to  the  Master  in  Lunacy  in  Victoria. 

For  the  reasons  I  have  given,  and  having  regard  to  the  terms  of 
section  134  and  comparing  the  terms  of  section  134  with  sections  90 
and  96,  and  also  having  regard  to  the  long- established  practice  as  to 
the  jurisdiction  of  this  court,  I  am  clearly  of  opinion  that  Mr.  Wood 
has  put  his  qftse  too  high,  and  that  the  court  has  jurisdiction  to 
exercise  its  discretion  as  to  making  an  order  such  as  is  now  asked 
for.  This  case  was  adjourned  into  court  to  have  the  question  of 
jurisdiction  decided.  The  application  must  stand  over  in  order  that 
the  applicant  may  be  at  libeity  to  file  further  evidence  showing  that 
the  fund  is  required  for  the  maintenance  of  tlie  lunatic  according  to 
the  law  of  Jersey,  and  the  grounds  upon  which  the  transfer  of  the 
stock  should  be  made. 

RiOBT,  L.  J.  I  am  of  the  same  opinion.  We  should  not  only  be 
overruling,  if  not  extinguishing,  long-established  authorities,  but  de- 
ciding something  quite  novel,  if  we  were  to  hold  that  under  section 
134  the  court  has  no  discretion.  No  doubt,  prima  facie  the  proceed- 
ings in  Lnnac}'  abroad  should  be  treated  with  all  respect  here,  and  in 
this  case  it  may  very  well  be  that,  acting  upon  our  discretion,  we  may 
ultimately  make  the  order  asked  for  under  section  134 ;  that,  however, 
must  depend  upon  the  nature  of  the  further  evidence  that  may 
be  filed  by  the  applicant  But,  in  my  opinion,  the  point,  which  is  the 
only  one  now  before  us,  namely,  whether  we  have  a  discretion,  must 
be  decided  against  the  applicant 

Vaughan  Wiluams,  L.  J.    I  am  of  the  same  opinion. 

LiNDLBT,  M.  R.  We  give  the  applicant  leave  to  bring  in  a  fhrther 
affidavit.  It  is  his  duty  to  get  in  as  much  of  the  lunatic's  property  as 
he  can.^ 


In  rb  CHATARD'S   SETTLEMENT. 

High  Court  of  Justicr,  Chancery  Division.    1899. 

[Beported  [1899]  1  Chaneary,  712.] 

Petition.  By  a  settlement  made  on  the  marriage  of  Francois 
Gnillaume  Eugene  Chatard  and  Sarah  his  wife  (formerly  Sarah  Barnes, 
spinster),  and  dated  October  10,  1845,  a  sum  of  £2,000,  £3  5«.  per 
cent  Reduced  Annuities,  which  had  been  transferred  into  the  names  of 
trustees,  was  settled  upon  trust  during  the  Joint  lives  of  the  husband 
and  wife  to  pay  the  annual  produce  to  the  wife  as  a  separate  and  in- 
alienable provision  for  her  during  her  coverture,  and  after  the  decease 

^  Ace.  Homy  v.  Baillie,  21  Scot.  Jar.  289.  —  Ed. 
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of  either  of  them  upon  trust  to  pay  the  annual  proceeds  to  the  sur- 
vivor of  them  during  his  or  her  life,  and  after  the  decease  of  the  sur- 
vivor upon  trust  for  such  one  or  more  exclusive!}'  of  the  other  or  others 
of  the  children  or  remoter  issue  of  the  marriage  as  the  husband  and 
wife  should  by  deed,  or  the  survivor  of  them  should  by  deed  or  will^ 
appoint. 

There  were  issue  of  the  marriage  two  daughters,  one  of  whom,  Sarah 
Ann  Eugenie  Chatard,  intermarried  with  Louis  Eugene  Ballot,  who 
was  a  French  subject  and  domiciled  in  France,  and  died  in  the  lifetime 
of  her  mother,  Sarah  Chatard,  leaving  two  children  of  her  marriage 
with  Louis  Eugene  Ballot  her  surviving,  namely,  a  daughter,  Fernande 
Ballot,  born  on  August  24;  1881,  and  a  son,  Charles  Ballot,  bom  on 
November  14,  1886. 

In  the  year  1866  Robert  Malcolm  Kerr,  the  sole  surviving  trustee  of 
the  settlement  of  October  10,  1845,  paid  and  transferred  the  trust  fund 
into  court  under  the  provisions  of  the  Trustee  Relief  Act ;  and  by  an 
order  dated  December  12,  1866,  the  interest  accruing  on  the  fund  in 
court  was  directed  to  be  paid  to  Sarah  Chatard  during  her  life  for  her 
separate  use. 

Francois  6.  E.  Chatard  died  on  Februar}*  14,  1893. 

Sarah  Chatard  died  on  June  8,  1898,  having  by  her  will,  dated  July 
13,  1896,  in  pursuance  of  the  power  given  to  her  by  the  settlement, 
appointed  and  directed  that  the  trust  ftind  should  be  held  in  trust  for 
Fernande  Ballot  and  Charles  Ballot,  to  be  equally  divided  between 
them,  share  and  share  alike. 

The  funds  subject  to  the  settlement  were  now  represented  by  a  sum 
of  £2,001  Os.  3d.  New  Consols  and  £26  12#.  cash  standing  to  the  credit 
of  this  matter. 

This  petition  was  presented  by  Fernande  Ballot  and  Charles  Ballot, 
both  of  Paris,  by  Louis  Eugene  Ballot,  their  father  and  lawful  guardian 
and  next  friend,  praying  that  the  funds  in  court  might  be  dealt  with 
by  paying  thereout  a  sum  of  cash  due  to  the  legal  personal  represen- 
tative of  Sarah  Chatard  and  the  costs  of  the  applicants,  and  dividing 
the  residue  in  moieties,  and  paying  one  moiet}'  to  Louis  Eugene 
Ballot  as  the  guardian  of  Fernande  Ballot,  and  the  other  moiety  to 
Louis  Eugene  Ballot  as  the  guardian  of  Charles  Ballot 

By  the  14th  paragraph  of  the  petition  it  was  stated  as  follows :  ^'  By 
the  law  of  France  the  said  Louis  Eugene  Ballot  as  the  legal  guardian 
of  your  petitioners  is  entitled  to  receive  and  give  legal  discharges  for 
all  monies  coming  to  his  children  during  their  minority." 

By  the  suggestion  of  his  Lordship  the  case  was  argued  in  the  first 
instance  on  the  footing  that  this  statement  was  strictlj*  proved.^ 

Kekewich,  J.  This  case  has  been  argued  at  my  suggestion  on  the 
footing  that  the  14th  paragraph  of  the  petition  is  strictly  proved.  [His 
Lordship  read  the  paragraph  and  continued :  — ] 

I  apprehend  that,  assuming  that  statement  to  be  true,  it  would  be 

^  Aigoments  of  ooanael  are  omitted.  —  £d. 
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quite  right  for  me,  if  I  thoaght  fit,  to  direct  the  payment  as  asked. 
And  further,  if  the  fund  had  not  been  paid  into  court  the  trustee  would 
have  had  a  legal  discharge  if  he  had  paid  the  money  of  the  infants  to 
their  guardian.  But  it  seems  to  me  tliat  the  question  now  is  whether  I 
am  bound  to  do  that.  Here  are  two  infants  who  are  entitled  under  a 
settlement  to  the  fund  which  has  been  paid  into  court.  If  I  am  bound 
to  pay  the  fund  to  their  guardian,  of  course  I  must  do  my  duty.  If  I 
am  not  so  bound,  then  I  have  a  discretion  in  the  matter  which  I  must 
exercise  on  proper  materials,  which  are  not  at  present  before  me. 

The  point  is  put  as  one  of  principle  supported  by  some  authority. 
In  two  of  the  cases  which  have  been  referred  to,  namely,  In  re  Crich- 
ton's  Trust,  24  L.  T.  (o.  s.)  267,  and  In  re  Ferguson's  Trusto,  22  W.  R. 
762,  before  the  Master  of  the  Rolls  in  Ireland,  the  infants  whose 
property  was  dealt  witli  were  Scottish.  In  each  case  the  Infant  had 
reached  the  age  of  puberty,  as  established  by  the  law  of  Scotland,  and 
though  not  8ui  juris  in  England,  was  competent  to  give  a  discharge  in 
Scotland.  That,  of  course,  in  itself  makes  a  difference.  But  further 
than  that,  according  to  Scottish  law,  as  was  proved  in  the  Irish  case 
and  was  capable  of  proof  in  the  English  case,  securit}'  is  required  to 
be  given  by  the  curator  truly  to  account  for  all  sums  received  on  behalf 
of  the  minor.  That  seems  to  me  to  make  a  considerable  difference, 
sufficient  to  distinguish  those  cases  from  the  present  one.  From  the 
other  cases  which  have  been  cited  I  do  not  derive  much  assistance.  In 
the  case  ot  Inre  Brown's  Trust,  12  L  T.  488,  a  fund  devolving  upon 
an  infant  under  a  settlement  made  according  to  the  law  of  Prussia  was 
ordered  to  be  paid  to  the  father  as  guardian,  upon  evidence  that  ^'  by 
the  law  of  Prussia  he  was  entitled  in  that  character  to  receive  the  fund 
and  administer  it  during  the  infant's  minority."  That  is  exactly  what 
the  petition  says  here,  and  Wood,  V.-C.,  on  hearing  the  evidence,  made 
the  order.  What  evidence  there  was  which  influenced  the  judge  it  is  not 
easy  to  say.  The  report  of  the  case  is  a  very  short  one.  No  argument 
is  reported  on  the  part  of  the  counsel  for  the  petitioner,  and  no  one 
appeared  on  behalf  of  the  respondent.  I  do  not  think  it  is  a  case 
which  can  be  relied  on  as  establishing  a  principle.  In  re  Hellmann's 
Will,  L.  R.  2  Eq.  863  is  still  further  off.  Mr.  Ingpen  properly  called 
my  attention  to  it,  though  it  is  not  altogether  in  his  favour.  The  ed- 
itor of  Simpson  on  Infants  suggests  that  it  ought  not  to  be  followed. 
I  think  that,  at  all  events  for  the  present  purpose,  it  ought  not  to  be 
regarded.  It  was  the  case  of  a  petition  under  Lord  St.  Leonards'  Acts, 
22  A  23  Vict,  a  35,  and  23  &  24  Vict.  c.  38,  which  enabled  trustees 
to  apply  to  the  Court  of  Chancery  for  the  opinion  or  direction  of  the 
judge  respecting  the  management  or  admini^ration  of  trust  property. 
I  think  I  ought  to  bear  in  mind  how  petitions  under  the  Acts  were  com- 
monly  drawn,  namely,  by  stating  all  such  facts  as  would  induce  the 
court  to  make  the  order  desired,  and  the  petition  in  the  case  in  ques- 
tion may  have  been  drawn  upon  that  basis.  Apart  from  the  fact  that 
the  Master  of  the  Rolls  in  that  case  did  not  take  the  same  view  as  the 
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petitioners  did,  I  think  that  a  decision  on  a  petition  under  those  Acts 
cannot  possibly  be  treated  as  a  decision  tliat  a  person  in  the  position  of 
this  French  guardian  is  entitled  as  of  right  to  have  the  fund  in  court 
paid  to  him.  It  appears  to  me  that  I  ought  to  consider  whether,  when 
the  fund  is  handed  over  to  the  guardian,  it  will  be  pi*6perlj  applied  for 
the  benefit  of  the  infants,  and  whether  it  is  not  better  that  it  should 
remain  here  and  be  paid  to  them  when  they  attain  their  majorities.  If, 
for  instance,  it  were  proved  that  they  were  amply  provided  for,  why 
should  I  pay  it  over  so  that  it  may  be  spent  in  a  way  which,  for  aught 
I  know,  may  not  be  for  their  benefit?  Evidence  may  be  forthcoming 
which  will  satisfy  me ;  but  I  am  not  asked  to  pay  out  on  that  footing, 
but  to  pay  it  to  this  guardian  as  a  matter  of  right  Assuming  that 
he  is  entitled  to  give  a  receipt,  I  should  be  perfectly  within  my  right  if 
I  paid  it  to  him,  and  nobody  could  saj*  I  had  acted  contrary  to  law ; 
on  the  other  hand,  it  seems  to  me  that  having  the  custody  of  the  fund 
for  the  infants,  I  ought  not  to  pay  it  over  unless  I  think  that  in  their 
interest  that  ought  to  be  done.  Mr.  Ingpen  also  cited  two  other  cases 
as  to  the  appointment  of  guardians.  They  may  be  usefhl  on  that 
branch  of  the  law,  but  I  do  not  think  they  apply  with  sufficient  direct- 
ness to  the  case  before  me. 

Mr.  Ingpen  has  not  referred  me  to  a  class  of  cases  —  to  which  I  can 
refer  only  by  memory  —  in  which  the  court  has  had  to  consider  whether, 
in  the  case  of  a  foreign  lunatic  being  entitled  to  a  fund  in  court,  the 
curator  or  other  person  appointed  to  act,  and  acting  under  the  control 
of  the  foreign  court,  was  entitled  to  have  the  money  paid  him  on  behalf 
of  the  lunatic.  The  case  with  which  wo  are  best  acquainted  is  In  re 
Barlow's  Will  [1887],  86  Ch.  D.  287,  but  there  are  several  other 
cases,  both  in  this  court  and  in  the  Court  of  Appeal  (see  In  re 
Brown,  [1895]  2  Ch.  666 ;  In  re  De  Linden,  [1897]  1  Ch.  458 ;  In  re 
Knight,  [1898]  1  Ch.  257 ;  cited  in  Lewin  on  Trusts,  10th  ed.  pp.  416, 
417),  and,  unless  I  am  in  error,  the  court  has  alwa3*s  required  to  be 
satisfied  that  the  money  is  to  be  paid  over  to  the  foreign  official  for 
some  purpose  to  which  it  is  his  duty  to  apply  it 

Acconlinglj*,  I  shall  be  willing  to  consider  any  evidence  which  may  be 
laid  before  me  in  reference  to  the  proposed  application  of  the  money, 
and  the  case  may  be  put  in  the  paper  again  for  that  purpose. 

[The  matter  was  again  brought  before  his  Lordship  in  chambers  on 
Monday,  March  29,  but  as  no  satisfactory  evidence  was  then  offered  to 
enable  him  to  exercise  his  discretion  he  directed  that  (subject  to 
Bxiy  application  on  further  evidence)  the  costs  should  be  paid  out  of 
the  fund,  and  the  balance  carried  over  to  the  separate  account  of  each 
infant,  and  the  income  accumulated.]  ^ 

^  Ace,  Ponder  p.  Foster,  28  Qa.  489  ;  Earl  v.  Dresaer,  80  Ind.  11 ;  In  re  Wilaon, 
05  Mo.  184,  8  S.  W.  869  ;  Douglaft  r.  Caldwell,  6  Jones  £q.  20 ;  JBx  parU  Smith, 
1  Hill  Eq.  140 ;  Clendenntnjgr  r.  Conrad,  91  Ya.  410,  21  S.  E.  818.  In  seTeral  States 
it  is  provided  by  statute  that  a  foreign  guardian  of  a  non-resident  may  apply  to  the 
Probate  Court  for  the  payment  over  to  him  of  the  ward's  personal  property.    Grimmett 
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Court  of  Appsai^    1900. 
[Beporled  [1900]  2  Chaneery,  15.] 

LiNDLET,  M.  R.  *  This  action  is  bj  M.  Didisheim  and  by  Madame 
Goldschmidt ;  by  him  as  her  nest  friend.  The  object  is  to  obtain  a 
large  sum  of  cash  and  also  share  and  stock  certificates  and  scrip  for 
bearer  bonds  and  shares  of  great  value  ftom  the  defendants.  The 
defendants  are  quite  ready  to  pay  and  deliver  these  up  provided  they 

V,  Witherington,  16  Ark.  377  ;  in  rt  Benton,  92  la.  202,  60  N.  W.  614  ;  Martin  v, 
McDonald,  14  B.  Mon.  544.  This  statute,  however,  does  not  affect  the  power  of  the 
court  in  its  discretion  to  refuse  the  application.     In  re  Wilson,  supra. 

The  general  principles  governing  the  administration  of  the  estate  of  a  foreign  ward 
are  the  same  as  those  applied  to  the  administratioa  of  a  foreign  decedent's  estate.  A 
guardian  must  be  appointed  for  the  personal  property  of  the  ward  in  each  State  in 
which  property  is  situated.  Hoyt  ».  Sprague,  103  U.  S.  618 ;  Kraft  v,  Wickey,  4  G.  & 
J.  382  ;  Morrell  p.  Dickey,  1  Johns.  Ch- 168.  If  a  balance  is  ordered  by  one  State  to 
be  carried  into  another,  the  guardian  is  accountable  for  it  in  the  latter.  Jefferson  v. 
Glover,  46  Miss.  510. 

A  foreign  guardian  cannot  sne.  Morgan  v.  Potter,  157  U.  S.  195  ;  Smith  v.  Mad- 
den, 78  Fed.  833 ;  Verrier  v.  Venier,  7  Phila.  618.  He  may  however  bring  on  his 
ward's  behalf  a  petition  in  a  foreign  probate  court ;  such  a  proceeding  is  not  bringing 
suit  McCleary  t;.  Menke,  109  111.  294;  Earl  o.  Dresser,  30  Ind.  11.  A  foreign 
guardian  cannot  be  sued.  Donley  v.  Shields,  14  Oh.  359.  Nor  can  he  be  called  to 
account  in  any  but  the  court  that  appointed  him.  Burnet  9.  Burnet,  12  B.  Mon.  828  ; 
Bell  V.  Suddeth,  2  Sm.  &  M.  532.  Nor  will  consent  of  all  parties  confer  jurisdiction 
on  the  foreign  court  to  settle  tbe  accounts.  Anderson  v.  Story,  53  Neb.  259,  73  N.  W. 
736.  The  account  must  be  settled  in  each  State  for  the  property  there  belonging. 
Smoot  0.  Bell,  3  Cr.  C.  0.  343.  It  has  been  held,  however,  that  if  the  guardian  and 
infant  ward  remove  to  a  foreign  State  and  the  ward  there  comes  of  age,  be  may  sne  for 
money  had  and  received  for  the  money  due  him  from  the  guardian,  since  he  cannot  have 
an  account.     Pickering  v.  De  Bochemont,  45  N.  H.  67. 

A  guardian  has  of  course  no  power  to  convey  or  to  manage  foreign  land.  Smith  v. 
Wiley,  22  Ala.  396  ;  McNeil  o.  First  Congregational  Society,  ^^  Cal.  105,  4  Pac.  1096  ; 
Watts  V.  Wilson,  93  Ky.  495,  20  S.  W.  505 ;  Bailey  v.  Morrison,  4  U.  Ann.  528. 
And  if  land  of  the  ward  is  sold  by  order  of  court,  or  taken  by  proceedings  in  eminent 
domain,  the  proceeds  will  be  retaineil  by  the  court,  and  only  tbe  income  remitted  to 
the  foreign  ward.  Clay  v.  Brittingham,  34  Md.  675 ;  In  re  Department  of  Public 
Works,  89  Hun,  529,  35  N.  Y.  Supp.  882.     But  see  Johnson  v.  Avery,  11  Me.  99. 

If  the  guardian  who  comes  into  possession  of  certificates  of  stock  in  a  foreign  cor- 
poration assigns  the  stock,  the  assignee  may  have  the  stock  transferred  to  his  name  on 
the  books.  Ross  v.  S.  W.  R.  R.,  53  Ga.  514.  It  has  been  held,  however,  that  since  a 
guardian  (unlike  an  administrator)  gets  no  title  to  the  ward's  property,  he  cannot 
follow  into  another  jurisdiction  property  once  reduced  by  him  to  possession  and  wrong- 
fully taken  from  him,  but  snit  must  be  brought  by  a  guardian  appointed  in  the  State  into 
which  the  property  is  taken.    Grist  o.  Forehand,  86  Miss.  69. 

The  management  of  the  entire  property  of  a  ward,  it  has  been  held,  should  be  uni- 
form, and  in  accordance  with  the  law  of  the  domicii  Lamar  v.  Micou,  112  U.  S.  452. 
—  Ed. 

^  Part  of  the  opinion  only  is  given.  — Ed. 
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can  safely  do  so.  The  bulk  of  the  ptx)pertj  sought  to  be  recovered 
formed  part  of  the  assets  of  M.  Goldschmidty  a  deceased  gentleman, 
domiciled  and  resident  in  Belgium.  He  died  some  time  ago,  and  his 
widow,  the  plaintiff,  Madame  Goldschmidt,  obtained  letters  of  admin- 
istration with  his  will  annexed.  By  her  directions  most  of  the  property 
in  the  hands  of  the  defendants  has  been  placed  in  their  books  in  her 
name.  She  is  domiciled  in  Belgium  and  is  resident  abroad.  She  has 
become  insane  and  is  in  a  foreign  lunatic  asylum.  M.  Didisheim  has 
been  duly  appointed  her  ^^  administrateur  provisoire/'  with  ix>wer  to 
collect  and  get  in  all  her  personal  estate.  He  is  also  now  the  legal  per- 
sonal representative  of  M.  Goldschmidt,  having  obtained  lettera  of 
administration  to  his  personal  assets  left  unadministered  by  Madame 
Goldschmidt.  He  and  she  together,  therefore,  are  clearly  entitled 
to  all  the  property  sought  to  be  obtained  from  the  defendants.  They 
do  not  deny  M.  Didisheim's  right  as  administrator  to  such  assets 
of  the  deceased  as  have  not  become  Madame  Goldschmidt*s  property ; 
but  they  say  that,  owing  to  what  she  did  when  sane,  all  his  assets 
in  their  hands  became  hers,  and  they  are  now  accountable  to  her 
alone  for  them.  As  to  the  cash,  certificates  and  scrip  which  are  the 
property  of  Madame  Goldschmidt,  the  defendants  B&y  they  cannot 
safely  hand  them  over  to  M.  Didisheim,  as  the  ownei*ship  of  them 
is  still  vested  in  her  and  has  not  been  legally  vested  in  M.  Didisheim. 
North,  J.  has  held  that,  unless  an  order  is  made  in  lunacy  requiring 
or  authorizing  the  defendants  to  deliver  the  property  of  Madame 
Groldschmidt  to  M.  Didisheim,  they  cannot  safely  deliver  such  property 
to  him. 

The  relations  and  friends  of  Madame  Goldschmidt  are  particularly 
desirous  of  avoiding  any  formal  adjudication  of  lunacy,  and  this 
appeal  has  been  brought  on  purpose  to  avoid  the  necessity  of  such 
an  adjudication.  The  title  of  the  plaintiffs,  it  will  be  observed,  is 
a  purely  legal  title;  there  is  no  trust  in  the  case.  Under  the  old 
practice  one  action  could  not  have  been  maintained  to  enforce  a  claim 
by  M.  Didisheim  as  administrator  and  also  a  claim  bj*  Madame 
Goldschmidt  to  recover  her  own  property.  Two  separate  actions  of 
detinue  or  trover  would  have  been  necessary.  Our  modern  practice, 
however,  is  less  rigid,  and  the  defendants  have  raised  no  objection 
to  tlie  two  claims  being  joined  in  one  action.  The  court,  therefore, 
can  properl}'  entertain  the  action  and  decide  the  real  question  raised 
by  the  defendants,  which  is  whether,  in  an  action  brought  by  M. 
Didisheim  in  his  own  name  and  in  the  name  of  Madame  Goldschmidt 
and  as  her  next  friend  the  High  Court  ought  to  make  an  order  for 
the  delivery  to  him  of  her  property.  The  question  may  be  put  in 
another  way,  whether  he  is  entitled  in  an  action  so  framed  to  demand 
delivery  of  her  property  to  him.     We  are  of  opinion  that  he  is. 

la  Scott  v.  Bentl}',  1  K.  &  J.  281,  a  person  resident  in  Scotland 
was  entitled  to  an  annuity  charged  on  land  in  England  and  secured  by 
a  covenant  entered  into  with  himself.    The  annuitant  became  lunatic. 
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and  a  curator  bonis  was  appointed  according  to  Scottish  law.  Whether 
he  was  judicially  declared  a  lunatic  does  not  distinctly  appear ;  nor 
does  it  appear  that  the  ownership  of  his  personal  property  was  by 
Scottish  law  divested  from  him  and  Tested  in  his  curator.  We  rather 
infer  that  the  curator  merely  had  power  to  collect  it  and  get  it  in. 
The  annuity  being  in  arrear,  the  curator  brought  a  suit  in  Chancer}'  in 
his  own  name  against  the  executrix  and  devisee  in  trust  of  the  grantor 
of  the  annuity  for  payment  of  the  arrears  and  for  paj-ment  of  the 
annuity  in  future.  It  is  to  be  observed  that  the  demand  of  the  plain- 
tiff was  a  purely  legal  demand.  He  sought  to  enforce  the  legal  right 
of  the  annuitant  under  the  covenant  and  grant  But  the  arrears  seem 
to  have  been  set  apart  as  a  trust  fund,  and  this  was  held  enough  to 
give  the  Court  of  Chancerj-  jurisdiction  to  entertain  the  suit  Wood, 
y.-C,  made  an  order  as  prayed  \>y  the  bill.  This  decision  has  been 
much  questioned;  but  unless  it  be  that  the  suit  ought  in  strictness  to 
have  been  in  the  name  of  the  lunatic  by  his  curator  as  next  f riend,  we 
see  no  ground  for  doubting  the  correctness  of  the  decision. 

Scott  V.  Bentley,  supra,  has  been  questioned  mainly  because  it  pro- 
ceeded to  some  extent  on  the  supposed  authority  of  a  decision  in  the 
House  of  Lords  on  an  appeal  from  Scotland,  in  In  re  Morrison's 
Lunacy,  Mor.  Diet.  4595,  1  Cr.  St.  &  P.  454.  This  case  appears  to 
have  been  to  some  extent  misunderstood.  The  yice-Chancellor  refers 
to  it  as  an  unreported  case  cited  in  Johnstone  v.  Beattie,  (1843)  10 
CL  &  F.  42,  and  in  Sill  v.  Worswick,  (1791)  1  H.  Bl.  677-8,  2  R.  R. 
816.  In  Johnstone  v.  Beattie,  10  CI.  &  F.  97,  Lord  Brougham  refers 
to  Morrison's  Case,  supra^  as  cited  in  the  note  to  Sill  v.  Worswick, 
supray  and  as  an  authority  for  the  proiX>sition  that  the  legalk  ap- 
pointed curator  in  one  country  was  held  entitled  to  act  in  another. 
This,  it  is  plain,  was  also  Wood,  V.-C.'s,  view  of  Morrison's  Case,  as 
is  apparent  from  his  remark  (1  K.  &  J.  285)  that  in  Morrison's  Case 
the  curator  sued  alone.  But  the  reports  of  that  case  to  which  we  have 
referred,  supra^  show  that  the  decision  of  the  House  of  Lords  in 
Morrison's  Case  did  not  go  that  length,  and  Lord  Campbell  was  not 
satisfled  that  it  did  (10  CI.  &  F.  133).  We  understand  the  decision  as 
showing  that  a  committee  appointed  in  England  of  a  Scotsman  resi- 
dent in  England  could  not  sue  in  Scotland  simply  in  his  own  name 
and  as  committee  for  the  recovery  of  the  lunatic's  personal  estate ; 
but  that  such  committee  could  ^  sue  there  in  the  name  of  the  lunatic 
for  the  recovery  of  the  lunatic's  personal  estate.  Morrison's  Case, 
therefore,  did  not  go  so  far  as  Wood,  Y.-C,  thought,  but  it  goes  a 
long  way  to  show  that  the  proceedings  in  this  action  are  proi>erly 
framed ;  for  this  action  is  brought,  not  only  by  M.  Didisheim  in  his 
double  capacity  of  administrator  of  Madame  Goldschmidt  and  curator 
of  Madame  Goldschmidt,  but  also  bj'  her  in  her  own  name  suing  by 
M.  Didisheim  as  her  next  friend.  In  Scott  v.  Bentley,  supra^  Wood, 
y.-C,  did  not  by  any  means  base  his  Judgment  only  on  the  supposed 
decision  in  In  re  Morrison's  Lunacy,  supra^  and  after  making  every 
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allowance  for  his  misapprehension  in  that  case,  Scott  v.  Bentlej*  was, 
in  our  opinion,  well  decided,  although  we  cannot  help  thinking  that, 
if  Wood,  v.  C.,  had  known  the  form  of  the  order  matle  in  Morrison's 
Case,  he  would  have  directed  the  bill  to  be  amended  by  making  it  in 
form  a  bill  by  the  lunatic  by  his  curator  and  next  friend. 

In  Alivon  t;.  Furnival,  1  C.  M.  &  R.  277,  286,  40  R.  B.  561,  Parke, 
B.  expressed  a  clear  opinion  to  the  effect  that  a  foreign  curator  coulvl 
sue  here  in  his  own  name  for  goods  and  chattels  of  a  person  of  unsouuu 
mind. 

Scott  V.  Bentley,  suproy  is  consistent  with  and  is  really  supported 
b3'  several  other  cases  cited  by  Mr.  Haldane,  and  of  which  He  Tarratt, 
51  L.  T.  810,  In  re  De  Linden,  [1897]  1  Ch.  453,  and  Thiery  v. 
Chalmers,  Guthrie  &  Co.,  [1900]  1  Ch.  80,  are  the  most  recent  and 
important  In  In  re  De  Linden,  an  application  was  made  on  behalf  of 
a  Bavarian  lunatic  lady  for  payment  out  to  two  foreign  gentlemen  of 
some  money  in  court  belonging  to  her.  The  application  was  by  her  in 
her  own  name  by  her  next  friend,  who  was  a  Bavarian  judge  and  one 
of  two  persons  appointed  by  a  Bavarian  court  to  take  charge  of  her 
and  her  property'.  The  order  was  made  as  asked  —  that  is,  for  pay- 
ment, not  to  her,  but  to  the  two  persons  appointed  as  above  men- 
tioned. The  lady  had  been  Judicially  declared  lunatic,  but  there  was 
no  judicial  vesting  of  her  property  in  the  curators. 

Thiery  v.  Clialmers,  Guthrie  &  Co.,  supra^  was  a  similar  case.  The 
lunatic  there  was  a  French  subject  declared  lunatic  in  France,  and 
whose  propcrt}'  was  placed  under  the  care  of  a  duly  appointed  tuteur. 
An  action  was  brought  in  this  country  by  the  lunatic  by  a  next  friend 
and  by  the  tuteur  as  a  co-plaintiff  to  recover  money  and  securities  in 
the  hands  of  the  lunatic's  bankers.  An  order  was  made  for  tlie 
deliver}'  of  them  to  the  tuteur.  Kekewich,  J.,  thought  that  the  tuteur 
might  have  sued  alone  in  his  own  name.  He  regarded  the  decision  in 
In  re  Brown,  [1895]  2  Ch.  666,  as  an  authority'  for  so  holding,  inas- 
much as  both  in  In  re  Brown  and  in  Thiery  v.  Chalmers,  Guthrie  & 
Co.  the  lunatic  had  been  formally  so  declared  by  the  foreign  court. 
But  In  re  Brown  was  not  an  action ;  it  was  an  application  to  the  Court 
in  Lunacy  under  section  134  of  the  Lunacy  Act,  and  we  doubt  whether 
the  action  in  Thiery  v.  Chalmers,  Guthrie  &  Co.  would  have  been 
rightly  framed  if  brought  b\^  the  tuteur  as  sole  plaintiff. 

An  alteration  in  the  status  of  a  lunatic  api>ears  to  be  necessary 
in  oixier  to  enable  the  Court  in  Lunacy  to  exercise  the  jurisdiction 
conferred  upon  it  by  section  134  of  the  Lunacy  Act,  1890 ;  but  it  by  no 
means  follows  that  persons,  whose  status  has  not  been  altered  by  their 
being  judicially  declared  lunatic  cannot  sue  by  themselves  b}'  a  next 
friend  for  the  recovery  of  their  own  property.  In  re  Knight,  [1898] 
1  Ch.  257,  turned  on  the  discretion  which  the  court  had  under  section 
134  of  the  Lunacy  Act,  and  throws  no  real  light  on  this  case. 

Tlie  only  difficulty  in  the  wa}'  of  the  plaintiffs  is  occasioned  by  In  re 
Barlow's  Will,  36  Ch.  D.  287.     In  that  case  a  colonial  statute  vested 
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in  a  Master  in  Lunacy  the  care  and  castody  of  the  property  of  lunatic 
patients  —  that  is,  of  i>er8on8  confined  in  lunatic  asylums  but  not  judi- 
cially declared  lunatic.  A  colonial  lady,  confined  in  a  lunatic  asylum 
in  the  colony,  was  entitled  to  some  funds  in  the  hands  of  trustees  in 
this  country,  and  the  colonial  Master  in  Lunacy  claimed  these  funds. 
The  trustees  paid  them  into  court  under  the  Trustee  Belief  Act  The 
colonial  Master  and  the  lad}*  by  her  next  friend  presented  a  petition 
for  the  transfer  of  the  funds  in  court  to  the  colonial  Master  in  Lunacy. 
The  court  made  an  order  for  the  payment  out  of  capital  of  some  past 
maintenance  and  for  the  payment  of  the  income  to  the  master  whilst 
the  lady  continued  in  an  asylum.  But  the  court  would  not  order  the 
rest  of  the  corpus  to  be  paid  over  to  the  master.  It  is  to  be  observed 
that  the  general  statutory*  authority  given  by  the  Colonial  Act  to  the 
master  as  an  officer  of  the  colonial  court  was  not  supplemented  by  any 
order  giving  the  master  any  express  authority,  as  the  lunatic's  attome}', 
to  get  in  any  property  not  locally  within  the  jurisdiction  of  the  court ; 
and,  as  we  understand  Cotton,  L.  J.'s  judgment,  he  was  ranch  influenced 
by  the  omission  of  any  such  order.  If  the  master's  authority  derived 
from  the  colonial  statute  was  unsatisfactory,  it  is  obvious  that  such 
authority  was  not  Improved  by  his  assumption  of  the  right  to  use  the 
lunatic's  name.  In  that  view  of  the  case,  the  fact  that  the  lunatic 
petitioned  in  her  own  name  bj-  her  next  friend  did  not  remove  the 
difficulty.  Having  decided  that  the  master  was  not  entitled  as  a 
matter  of  right  to  demand  payment  to  himself,  it  became  necessary 
for  the  court,  acting  as  trustees,  to  consider  what  it  was  the  duty  of 
trustees  to  do  in  such  a  case  as  that  before  them ;  and  they  considereii 
that  in  sndi  a  case  the  trustees  ought  not  to  part  with  the  trust  fund 
without  seeing  to  its  application,  and  ought  not  to  part  with  the  fhnd 
to  the  master  further  than  the}-  were  satisfied  that  the  interests  of  the 
lunatic  rendered  it  necessary  to  do  so.  This  was  the  view  taken  in  In 
re  Gamier,  L.  B.  18  £q.  582,  where,  however,  the  lunatic  was  a 
domiciled  Englishman,  and  we  see  no  reason  to  dissent  fh>m  it  where 
the  authorit}'  of  the  foreign  curator  to  get  in  the  trust  property  is 
regarded  by  the  court  as  unsatisfactory.  But  where  it  is  not,  the 
considerations  which  weighed  with  the  conrt  in  In  re  Barlow's  Will, 
supra^  do  not  arise.  A  person  absolutely  entitled  to  trust  money  is 
entitled  to  have  it  paid  to  him  or  to  any  one  duly  appointed  by  him 
to  receive  it,  and  the  trustees  or  the  court  acting  for  them  have  no 
discretion  to  refuse  payment.  The  same  principle  is,  in  our  opinion, 
applicable  to  the  case  in  which  trust  money  belongs  to  a  lunatic  and  a 
person  is  duly  appointed  by  a  competent  authority  to  get  in  such  money 
for  the  lunatia  If  the  title  of  the  lunatic  is  clear,  and  the  authority  to 
act  for  him  is  equally  clear,  we  fail  to  see  what  discretion  the  court, 
acting  for  the  trustees,  has  in  the  matter.  The  trustees  may  properly 
say  that  they  cannot  safely  act  without  the  sanction  of  the  court,  but 
we  fail  to  see  what  other  discretion  there  is.  Where  the  lunacy  juris- 
diction is  being  exercised,  as  it  was  InJSire  Stark,  2  Mao.  &  6.  174, 
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other  coDsiderations  at  once  arise.  If,  as  in  In  re  Garnier,  supra^ 
the  kinatic  were  an  Englishman  temporarily  abroad|  and  confined  as  a 
hmatic  abroad,  we  should  feel  considerable  difficulty  in  holding  that 
the  courts  of  this  country  were  bound  to  recognize  the  title  of  a 
foreign  curator  to  sue  in  this  country.  But  here  we  are  dealing  with 
an  alien  domiciled  abroad,  and  over  whom  the  courts  of  this  country 
have  no  jurisdiction  except  such  as  is  conferred  by  the  fact  that  she 
has  property  here.  All  that  the  court  here  has  to  do  is  to  see  that  the 
person  claiming  it  is  entitled  to  have  it 

In  this  case  the  order  of  the  Belgian  court  of  November  25,  1899, 
removes  all  doubt  as  to  M.  Didisheim's  authoritj^  to  take  these  proceed- 
ings and  to  obtain  and  give  a  good  discharge  for  the  propei*ty  which  he 
seeks  to  recover.  On  general  piinciples  of  private  international  law, 
the  courts  of  this  countr}'  are  bound  to  recognize  the  authority  con- 
ferred on  him  by  the  Belgian  courts,  unless  lunac}'  proceedings  in  this 
country  prevent  them  from  doing  so.  What  ought  to  be  done  in  lunacy 
has  not  to  be  considered,  and  we  say  nothing  on  this  subject  In  our 
opinion,  the  appeal  should  be  allowed,  and  an  order  be  made  as  asked 
by  the  claim.  But  the  plaintiffs  must  pay  all  the  costs ;  for  the  bank 
was  perfectly  justified  in  not  complying  with  M.  Didisheim*s  demands 
without  an  order  of  the  High  Court  —  that  is,  without  proving  his  title 
in  such  a  way  as  to  make  it  unreasonable  for  the  bank  to  refVise  to 
recognize  it.  Under  the  old  practice  an  action  of  detinue  or  trover 
might  have  failed ;  for  under  the  general  issue  the  defendants  could 
have  given  in  evidence  facts  excusing  delivery  to  a  person  rightfully 
entitled,  but  whose  title  was  not  such  as  the  defendants  could  safely 
recognize.  See  per  Blackburn,  J.,  in  Hollins  v.  Fowler,  (1875)  L.  R. 
7  H.  L.  766,  and  the  cases  there  dted.  But  in  practice,  if  in  such 
a  case  the  plaintiff  proved  his  title  to  the  satisfaction  of  the  court 
and  paid  the  defendant's  costs,  the  plaintiff  always  obtained  delivery. 
Under  the  modern  practice,  if  this  case  had  been  tried  by  3  jury  there 
would  be  no  difficulty,  we  apprehend,  la  ordering  delivery  to  M.  Didis- 
heim,  and,  in  a  proper  case  like  this,  giving  the  d.  fcndants  the  costs  of 
the  action  —  that  is,  there  would  be  good  cause  i  r  making  the  plain- 
tiffs pay  the  costs,  although  they  succeeded  in  establishing  their  title. 
See  Gleddon  v,  Trebble,  9  C.  B.  (n.  s.)  867.  If  the  a  tion  were  tried 
without  a  jury,  whether  in  the  Chancery  Division,  as  this  was,  or  in 
the  Queen's  Bench  Division,  the  costs  would  be  i**  t'  e  discretion  of 
the  judge,  and  there  would  be  no  difficulty  in  ordering  r.elivery  to  the 
plaintiffs  and  ordering  them  to  pay  the  costs.  However  tried,  any 
other  result  would  be  very  unjust 

Mr.  Terrell  suggested  that  the  order  of  the  court  would  not  protect 
the  bank  if  the  lunatic  were  to  recover  and  were  to  3ue  the  bark  for  her 
money  and  property  after  the  bank  had  paid  and  lelivered  it  to  M. 
Didisheim.  We  do  not  entertain  any  misgiving  >n  this  point  The 
High  Court  clearly  had  jurisdiction  to  entertain  the  action  and  to 
decide  the  questions  raised  in  it,  and  to  make  the  order  which  this 
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court  now  declares  it  ought  to  have  made ;  and  this  court  clearly  has 
jurisdiction  to  entertain  this  appeal.  This  being  clear,  and  the  Belgian 
court  having  had  jurisdiction  to  make  the  order  which  it  made,  the 
bank  would  unquestionably  have  a  perfectly  good  defence  to  any  action 
which  the  lunatic  could  bring  against  it,  either  by  another  next  friend 
or  by  another  oflScial  curator,  or  by  herself  if  she  should  recover*^ 


SECTION  llLC'i: 
Insolvent  Estates. 
MAY  V.  WANNEMACHER. 
Supbexe  JuDiaAL  CouBT  of  Massachusetts.    1872. 

[Reported  111  MasmehueeUa,  202.] 

Tbustee  process  against  Charles  Wannemacher  and  Joseph  Max- 
field,  surviving  partners  of  the  firm  of  N.  Sturtevant  &  Company,  on 
promissory  notes  indorsed  by  the  firm.  John  Borrowscale  was  sum- 
moned as  trustee  of  the  defendants.     Writ  dated  June  6,  1865. 

The  case,  aa  it  appeared  from  the  answer  of  the  trustee  and  an 
agreed  statement  o{  facts,  upon  which  it  was  submitted  to  the  Judgment 
of  the  Superior  Court,  was  as  follows :  — - 

The  firm  of  N.  Sturtevant  &  Company  was  composed  of  the  defend- 
ants, both  of  whom. were  domiciled  in  Philadelphia  in  the  Common- 
wealth of  Pennsylvania,  and  were  citizens  of  Pennsylvania,  and  of 
Noah  Sturtevant,  who  was  domiciled  in  Boston  and  was  a  citizen  of 
Massachusetts.  The  firm  did  business  both  in  Philadelphia  and- 
Boston. 

The  following  indenture  was  executed  on  the  day  of  its  date.  [The 
substance  of  the  indenture  was  a  conveyance  by  N.  Sturtevant  &  Com- 
pany, and  by  each  member  of  the  firm,  of  all  their  property  to  Joseph 
A.  Clay  of  Philadelphia,  for  the  benefit  of  their  creditors.] 

It  was  agreed  by  the  parties  ^^  that  general  assignments  by  debtors 
for  the  benefit  of  their  creditors  were  recognized  by  the  law  of  Pennsyl- 
vania at  the  time  the  assignment  in  this  case  was  made,  by  an  act  of 
the  Assembly  of  Pennsylvania  of  June  14,  1886 ;  that  by  subsequent 
acts  all  preferences  in  such  assignments,  except  for  wages  of  labor  to  a 
limited  amount,  are  avoided,  and  the  assignments  enure  to  the  benefit 
of  all  the  creditors  equally,  with  the  above  exception,  so  far  as  the 
laws  of  Pennsylvania  have  force ;  that  the  assignment  of  October  25, 
1861,  to  Clay,  was  general  and  without  preferences,  so  far  as  the  laws 

1  Followed  in  case  of  » lunatic  residing  abroad,  though  domiciled  in  England.  New 
York  Security  4  Truat  Co.  v.  Keyser,  [1901]  1  Ch.  S6S.  —  Bd. 
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of  Pennsylvania  have  force,  and  conformable  to  the  laws  of  Pennsyl- 
vania; that  Clay,  the  assignee,  filed  his  first  account  November  17, 
1863 ;  that  it  was  referred  to  John  N.  Campbell,  a  master,  for  audit 
and  distribution ;  that  claims  of  creditors  were  proved  prior  to  April 
14,  1864,  to  the  amount  of  $412,027.18 ;  that  Campbell  filed  his  report 
on  that  day,  and  declared  a  dividend  of  8^  per  cent,  which  has  been 
paid  as  demanded ;  that  on  December  30,  1864,  Campbell  filed  a  sup- 
plementary report,  admitting  a  claim  of  $2,645.37,  to  a  dividend,  and 
some  small  claims  were  proved  afterwards;  that  Clay  subsequently 
filed  his  second  account,  exhibiting  a  balance  of  $11,613.77,  which, 
with  some  little  accrued  interest,  will  sufiSce  for  a  further  dividend  of 
between  two  and  three  per  cent ;  that  there  is  an  apparently-  hopeless 
claim  against  a  bankrupt  estate  still  outstanding,  but  nothing  else  re- 
coverable by  the  assignee,  unless  the  claim  in  the  present  case  can  be 
enforced ;  that  by  the  laws  of  Pennsylvania  creditors  onlj-  recognize 
the  assignment  by  proving  their  claims  and  accepting  dividends,  as 
the}'  have  done  in  this  case  to  the  extent  above  mentioned,  and  they 
have  no  remedy  against  the  assigned  propertj'  except  this ;  and  that  no 
judgment  or  execution  binds  or  can  be  levied  on  the  estate  after  the 
assignment,  and  the  assignment  is  valid  against  them  in  ever}'  way,  so 
far  as  the  laws  of  Pennsylvania  have  force." 

Borrowscale,  who  was  a  citizen  of  Massachusetts,  was  employed  by 
Clay,  assignee,  under  the  laws  of  Penns^'lvanla,  of  the  fiim  of  N. 
Sturtevant  &  Company,  to  collect  certain  amounts  due  that  firm ;  and 
he  did  collect  cei*tain  sums,  of  which  he  paid  over  part  to  Clay,  and 
held  the  balance  in  his  handa  at  the  time  when  he  was  summoned  as 
trustee. 

The  plaintiff  was  a  citizen  of  Massachusetts,  domiciled  there  at  the 
time  of  the  assignments  to  Clay  and  of  the  bringing  of  this  suit,  and 
also  at  the  time  of  the  making  of  the  notes  sued  on,  which  were  made 
and  delivered  in  Massachusetts;  and  the  plaintiff  never  proved  his 
claim  under  the  assignments  to  Cla}*,  or  in  any  manner  recognized  or 
assented  to  the  said  assignments,  or  to  the  action  of  Cla}*  under  the 
same,  or  to  the  doings  of  the  other  creditors  in  regard  to  said  assign- 
ments.   Noah  Sturtevant  died  before  this  action  was  brought. 

The  Superior  Couit  discharged  the  trustee,  and  the  plaintiff  appealed. 

Wells,  J.  The  St.  of  1836,  c.  238,  having  been  repealed,  this  case 
is  not  affected  by  any  considerations  arising  from  that  statute,  or  fh>m 
the  general  policy  of  the  insolvent  laws  of  Massachusetts.  National 
Mechanics'  &  Traders'  Bank  v.  Eagle  Sugar  Refinery,  109  Mass.  38. 

Independently  of  those  laws,  it  has  always  been  held  that  voluntary 
assignments  by  a  debtor,  in  trust  for  the  paj^ment  of  debts,  and  with- 
out other  adequate  consideration,  are  invalid  as  against  attachment, 
except  so  far  as  assented  to  by  the  creditors  for  whose  benefit  they 
were  made.  If  assented  to  by  creditors,  such  assignments  are  good  nt 
common  law,  and  will  protect  the  property  or  fund  from  attachment  to 
the  extent  of  the  amount  due  to  creditors  thus  assenting ;  unless,  by 
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the  conditions  of  the  assignment,  it  is  made  to  take  effect  only  apon 
the  assent  of  all,  or  a  prescribed  number  of  creditors. 

The  assent  of  creditors  will  not  be  presumed  on  the  gronnd  that  it  is 
apparently  for  their  interest;  bnt  must  be  shown  by  some  form  of 
adoption  or  affirmative  acquiescence.  Russell  v.  Woodward,  10  Pick. 
408,  413. 

In  cases  of  assignment  by  a  tripartite  instrument,  it  is  generally 
necessary  that  creditors  should  execute  the  instrument  in  order  to  give 
it  full  effect,  because  such  is  the  intent  with  which  it  is  made.  But 
when  this  is  not  required  by  the  form  of  the  instrument  of  assignment^ 
it  is  only  necessar}'  that  creditors  should  give  such  assent  to  its  pro- 
visions as  will  recognize  and  affirm  the  acceptance  and  possession  of 
the  property  by  the  assignee,  as  made  and  held  for  their  benefit  and  in 
their  behalf,  in  accordance  with  the  terms  of  the  assignment.  Russell 
V.  Woodward,  10  Pick.  408 ;  Everett  r.  Waloott,  15  Pick.  94. 

If  .creditors  present  their  claims  to  the  trustees  for  allowance  for  the 
purpose  of  a  distribution,  in  accordance  with  the  terms  of  the  assign- 
menty  they  thereby  assent  to  the  trust;  and  the  trustee  thereafter 
holding  the  property  in  their  behalf  holds  it  upon  a  legal  consideration, 
and  his  title  is  perfected.  The  effect  is  the  same  if  they  present  their 
claims  to  commissioners  or  other  persons  appointed  for  that  purpose, 
in  accordance  with  the  terms  of  the  assignment.  And  it  can  make  no 
difference,  in  this  particular,  if  those  persons  are  appointed  under  pro- 
visions of  local  public  law,  with  reference  to  which  the  instrument  of 
assignment  was  made. 

The  foregoing  propositions  meet  and  cover  the  present  case.  The 
assignment  was  made  with  reference  to  the  laws  of  Penn83'lvania.  It 
is  agreed  that,  by  those  laws,  such  an  assignment  is  recognized  as 
valid ;  and  the  proof  and  allowance  of  claims,  and  the  distribution,  are 
conducted  as  judicial  proceedings.  Creditors,  to  an  amount  largely 
exceeding  the  total  assets,  have  presented  and  proved  their  claims  and 
accepted  dividends  upon  them,  thereb}'  signifying  their  adoption  of  the 
assignment  for  their  benefit 

The  question  is  made  how  far  the  courts  of  this  Commonwealth  are 
bound  to  recognize  assignments  of  this  kind,  made  in  a  foreign  juris- 
diction, when  set  up  against  our  own  citizens  claiming  to  hold,  by 
attachment,  property  of  the  insolvent  debtor  found  within  this  jurisdic- 
tion. 

Such  assignments  made  by  commissioners  of  bankruptcy,  or  by 
judicial  or  legislative  authority  merely,  without  the  act  and  assent  of 
the  debtor,  are  not  held  as  binding  upon  the  courts  of  another  State. 
Taylor  v,  Columbian  Ins.  Co.,  14  Allen,  353. 

An  assignment  made  by  the  debtor  himself  in  another  State,  which, 
if  made  here,  would  be  set  aside  for  want  of  consideration  or  delivery, 
or  as  fhtudulent,  or  contravening  the  policy  of  the  law  of  this  Com- 
monwealth, will  not  be  sustained  here  against  an  attachment,  although 
valid   in  the   State  or  country  where  made.    Zipcey  v.  Thompson, 


198  BABNETT  V.   KINNET.  [CHAP.  XIV. 

1  Gray,   243 ;  Fall  River  Iron  Works  Co.  v.  Croade,  15  Pick.  11 ; 
Ingraliam  v,  Geyer,  13  Mass.  146 ;  Osbom  v.  Adams,  18  Pick.  245. 

In  each  case  above  mentioned,  to  sustain  the  assignment  would  be  to 
give  force  and  effect  here  to  the  foreign  law,  which  has  none  sua  vtgore. 
That  is  a  matter  of  comity,  and  not  of  right  But  in  each  case  the 
assignment  is  always  sustained  so  far  as  it  affects  property  which  was 
at  the  time  within  the  jurisdiction  where  it  was  made :  Benedict  v. 
Parmenter,  18  Gray,  88 ;  Wales  v.  Aldcn,  22  Pick.  245 ;  and  also  as 
against  all  citizens  of  that  jurisdiction,  even  when  seeking  a  remedy' 
here  against  property  found  here.  Rhode  Island  Central  Bank  v.  Dan- 
forth,  14  Gray,  123 ;  Martin  t;.  Potter,  11  Gray,  37 ;  Richardson  t;« 
Forepaugh,  7  Gray,  546 ;  Whipple  v.  Thayer,  16  Pick.  25 ;  Daniels  v. 
WilUrd,  lb.  36. 

This  assignment  is  made  by  the  debtors  themselves.  No  flraud  is 
shown  or  suggested.  It  in  no  respect  contravenes  the  policj'  of  law  as 
established  in  this  Commonwealth.  It  is  assented  to  by  creditors  suffi- 
ciently to  give  it  a  valid  consideration  and  full  legal  effect,  if  it  bad 
been  made  here.  The  effect  of  that  assent  does  not  depend  at  all  upon 
the  judicial  proceedings  in  Pennsylvania.  Giving  no  force  whatever  to 
the  judicial  authority  of  those  proceedings,  or  to  the  local  law,  we  find 
in  the  acts  of  the  parties  sufficient  to  constitute  a  legal  and  valid  as- 
signment, which  should  be  held  to  be  good  wherever  made,  and  effectual 
to  pass  the  rights  of  the  debtors  even  to  property  not  subject  to  the 
local  laws  of  Pennsylvania.  Means  v.  Hapgood,  19  Pick.  105 ;  Newman 
v»  Bagley,  16  Pick.  570.    The  judgment  therefore  must  &e 

Trtuttee  discharged.^ 


BARNETT  v.  KINNET. 

Supreme  Coubt  of  the  United  States.    1898. 

[JUported  147  UniUd  SUUa,  476.] 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Idaho.  Action 
of  replevin  to  recover  possession  of  certain  goods  and  chattels.  On 
November  23,  1887,  one  Lipman,  a  citizen  of  Utah,  had  conveyed  the 
property  in  question,  with  other  property  in  Utah,  to  Bamett,  for  the 

1  Aee.  J.  M.  Atherton  Co.  v.  Ives,  20  Fed.  894  ;  Schroder  v.  Tompkins,  58  Fed. 
672 ;  Campbell  v.  Colorado  C.  &  I.  Co.,  9  Col.  60,  10  Pac.  248 ;  First  Nat  Bank  v. 
Walker,  61  Conn.  154,  23  Atl.  696  ;  Walters  v.  Whitlock,  9  Fla.  86  ;  Princeton  Mfg. 
Co.  V,  White,  -68  Ga.  96 ;  Coflin  v.  Kelling,  88  Ey.  649 ;  In  re  Paige  ft  Sezsmith 
Lumber  Co.,  81  Minn.  136,  16  N.  W.  700  ;  Toof  o.  Miller,  73  Miss.  766, 19  So.  577  ; 
Askew  V,  La  Cygne  Bank,  88  Mo.  866 ;  Frazer  v.  Fredericks,  24  N.  J.  L.  162 ;  Ocker- 
man  v.  Cross,  54  N.  Y.  29 ;  Johnson  v.  Sharp,  81  Oh.  S.  611 ;  Smith's  Appeal,  104 
Pa.  381 ;  Noble  v.  Smith,  6  R.  L  446  ;  Weider  o.  Maddox,  66  Tex.  872,  1  &  W.  168  ; 
Gregg  V.  Sloan,  76  Va.  497  ;  Harrison  v.  Farmers*  Bank,  9  W.  Va.  424 ;  Cook  v.  Van 
Horn,  81  Wis.  291,  50  N.  W.  893.  —  £d. 
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benefit  of  the  creditors  of  Lipman,  with  preferences  to  certain  creditors. 
On  November  25,  1887,  Barnett,  as  assignee,  took  actual  possession  of 
the  personal  property  situated  in  Idaho,  and  on  November  26,  and  be- 
fore the  propert}'  was  taken  bj^  Kinney,  filed  the  assignment  for  record 
in  the  proper  office.  Kinney  had  actual  notice.  The  assignment  was 
valid  by  tJie  laws  of  Utah.  Lipman  was  indebted  to  the  St.  .Paul 
Knitting  Works,  a  corporation  organized  under  the  laws  of  Minnesota, 
and  on  November  26,  188 7,  while  Barnett  was  in  actual  possession, 
Kinney,  who  was  sheriff  of  the  county,  under  a  writ  of  attachment 
in  favor  of  that  corporation  and  against  Lipman,  took  possession 
of  the  property;  and  thereupon  this  action  of  replevin  was  com- 
menced and  the  possession  of  the  propeily  delivered  to  Barnett,  who 
had  sold  the  same  and  retained  the  proceeds  subject  to  the  final  dispo- 
sition of  the  action.  Judgment  was  given  in  the  territorial  court  in 
favor  of  the  defendant,  and  the  case  was  brought  by  appeal  to  this 
oourt^ 

FuLLBB,  C.  J.  The  Supreme  Court  of  the  Territory  held  that  a  non- 
resident could  not  make  an  assignment,  with  preferences,  of  personal 
property  situated  in  Idaho,  that  would  be  valid  as  against  a  non-resi- 
dent attaching  creditor,  the  latter  being  entitled  to  the  same  rights  as 
a  citizen  of  Idaho ;  that  the  recc^ition  by  one  State  of  the  laws  of  an- 
other State  governing  the  transfer  of  property  rested  on  the  principle 
of  comity,  which  always  yielded  when  the  policy  of  the  State  where  the 
property  was  located  had  prescribed  a  different  rule  of  transfer  fVom 
that  of  the  domicil  of  the  owner ;  that  this  assignment  was  contrary  to 
the  statutes  and  the  settled  policy  of  Idaho,  in  that  it  provided  for 
preferences ;  that  the  fact  that  the  assignee  had  taken  and  was  in  pos- 
session of  the  property  could  not  affect  the  result ;  and  that  the  distinc- 
tion between  a  voluntary  and  an  involuntary  assignment  was  entitled 
to  no  consideration. 

Undoubtedly  there  is  some  conflict  of  authority  on  the  question  as  to 
how  far  the  transfer  of  personal  property  by  assignment  or  sale^  law- 
fully made  in  the  country  of  the  domicil  of  the  owner,  will  be  held 
to  be  valid  in  the  courts  of  another  country',  where  the  property  is  sit- 
uated and  a  different  local  rule  prevails. 

We  had  occasion  to  consider  this  subject  somewhat  in  Cole  v.  Cun- 
ningham, 138  U.  S.  107,  129,  and  it  was  there  said :  *<  Great  contra- 
riety of  State  decision  exists  upon  this  general  topic,  and  it  may  be 
fairly  stated  that,  as  between  citizens  of  the  State  of  the  forum,  and 
the  assignee  appointed  under  the  laws  of  another  State,  the  claim  of 
the  former  will  be  held  superior  to  that  of  the  latter  by  the  courts  of 
the  former;  while,  as  between  the  assignee  and  citizens  of  his  own 
State  and  the  State  of  the  debtor,  the  laws  of  such  State  will  ordinarily 
be  applied  in  the  State  of  the  litigation,  unless  forbidden  by,  or  incon- 
sistent with,  the  laws  or  polic}^  of  the  latter.  Again,  although,  in  some 
of  the  States,  the  fact  that  the  assignee  claims  under  a  decree  of  a  court 

^  Thii  itatement  ia  condensed  from  the  opinion  of  Mr.  Chief  Justice  Fullsb.  —  £o. 
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or  by'virtue  of  the  law  of  the  State  of  the  domicil  of  the  debtor  and  the 
attaching  creditor,  and  not  ander  a  conveyance  by  the  insolvent,  is  re- 
garded as  immaterial,  yet,  in  most,  the  distinction  between  involuntary 
transfers  of  property,  such  as  work  by  operation  of  law,  as  foreign 
bankrupt  and  insolyent  laws,  and  a  voluntary  conveyance,  is  reec^- 
nized.  The  reason  for  the  distinction  is  that  a  voluntary  transfer,  if 
valid  where  made,  ought  generally  to  be  valid  everj'where,  being  the 
exercise  of  the  personal  right  of  the  owner  to  dispose  of  his  own,  while 
an  assignment  by  operation  of  law  has  no  legal  operation  out  of  the 
State  in  which  the  law  was  passed.  This  is  a  reason  which  applies  to 
citizens  of  the  actual  situs  of  the  property  when  that  is  elsewhere  than 
at  the  domicil  of  the  insolvent,  and  the  controversj*  has  chiefly  been  as 
to  whether  property  so  situated  can  pass  even  by  a  voluntary  convey- 
ance/' 

We  have  here  a  voluntary  transfer  of  his  property  by  a  citizen  of 
Utah  for  the  payment  of  his  debts,  with  preferences,  which  transfer  was 
valid  in  Utah,  where  made,  and  was  consummated  by  the  deliver}'  of 
the  property  in  Idaho,  where  it  was  situated,  and  then  taken  on  an 
attachment  in  favor  of  a  creditor  not  a  resident  or  citizen  of  Idaho. 
Was  there  anything  in  the  statutes  or  established  pdicy  of  Idaho  inval- 
idating such  transfer  ? 

Title  XII  of  Part  Second  of  the  Revised  Statutes  of  the  Territory  of 
Idaho,  entitled  ^'Of  proceedings  in  insolvency"  (Rev.  Stats.  Idaho, 
§§  5875  to  5982),  provided  that  "  no  assignment  of  any  insolvent  debtor, 
otherwise  than  as  provided  in  this  title,  is  legal  or  binding  on  creditors ;  " 
that  creditors  should  shai*e  pro  rata,  ^^  without  priority  or  preference 
whatever ; ''  for  the  discharge  of  the  insolvent  debtor  upon  compliance 
with  the  provisions  of  the  title,  by  application  for  such  dischai*ge  by 
petition  to  the  District  Court  of  the  county  in  which  he  had  resided 
for  six  months  next  preceding,  with  schedule  and  inventory  annexed, 
giving  a  true  statement  of  debts  and  liabilities  and  a  description  of  all 
the  insolvent's  estate,  including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution.  The  act  applied  to  corporations  and 
partnerships,  and  declared  that  if  the  partners  resided  in  different 
counties,  that  court  in  which  the  petition  was  first  filed  should  retain 
jurisdiction  over  the  case.  Nothing  is  clearer  from  its  various  pro- 
visions than  that  the  statute  had  reference  only  to  domestic  insolvents. 
As  pointed  out  by  Judge  Berry  in  his  dissenting  opinion,  the  first  sec- 
tion of  the  fifty-eight  upon  this  subject,  in  providing  that  ''  every 
insolvent  debtor  may,  upon  compliance  with  the  provisions  of  this 
title,  be  discharged  from  his  debts  and  liabilities,''  demonstrates  this. 
The  legislature  of  Idaho  certainly  did  not  attempt  to  discharge  citizens 
of  other  jurisdictions  from  their  liabilities,  nor  intend  that  personal 
property  in  Idaho,  belonging  to  citizens  of  other  States  or  Territories, 
could  not  be  applied  to  the  payment  of  their  debts  unless  thej'  acquired 
a  six  months'  residence  in  some  county  of  Idaho,  and  went  through  its 
insolvency  court. 
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The  iDstrnment  in  controversy  did  not  purport  to  be  executed  under 
any  statute,  but  was  an  ordinary  common  law  assignment  with  prefer- 
ences, and  as  such  was  not,  in  itself,  illegal.  Jewell  v.  Knight,  123 
U.  S.  426,  484.  And  it  was  found  as  a  fact  that  it  was  valid  under 
the  laws  of  Utah.  While  the  statute  of  Idaho  prescribed  pro  rata  dis- 
tribution without  preference,  in  assignments  under  the  statute,  it  did 
not  ot|ierwise  deal  with  the  disposition  of  his  property  by  a  debtor  nor 
prohibit  preferences  between  non-resident  debtors  and  creditors  through 
an  assignment  valid  by  the  laws  of  the  debtor's  domicil.  No  just  rule 
required  the  courts  of  Idaho,  at  the  instance  of  a  citizen  of  another 
State,  to  ac^udge  a  transfer,  valid  at  common  law  and  by  the  law 
of  the  place  where  it  was  made,  to  be  invalid,  because  preferring 
creditors  elsewhere,  and,  therefore,  in  contravention  of  the  Idaho  stat- 
ute and  the  public  policy  therein  indicated  in  respect  of  its  own  citizens, 
proceeding  thereunder.  The  law  of  the  situs  was  not  incompatible 
with  the  law  of  the  domicil. 

In  Halsted  v.  Straus,  82  Fed.  Rep.  279,  280,  which  was  an  action 
in  New  Jersey  involving  an  attachment  there  by  a  New  York  creditor 
as  against  the  voluntary  assignee  of  a  New  York  firm,  the  property  in 
dispute  being  an  indebtedness  of  one  Straus,  a  resident  of  New  Jersey, 
to  the  firm,  Mr.  Justice  Bradley  remarked :  ''  It  is  true  that  the  statute 
of  New  Jersey  declares  that  assignments  in  trust  for  the  benefit  of 
creditors  shall  be  for  their  equal  benefit,  in  proportion  to  their  several 
demands,  and  that  all  preferences  shall  be  deemed  fraudulent  and  void. 
But  this  law  applies  only  to  New  Jersey  assignments,  and  not  to  those 
made  in  other  States,  which  afifect  pro^^rty  or  creditors  in  New  Jersey. 
It  has  been  distinctly  held  by  the  courts  of  New  Jersey  that  a  volun- 
tary assignment  made  by  a  non-resident  debtor,  which  is  valid  by  the 
law  of  the  place  where  made,  cannot  be  impeached  in  New  Jersey,  with 
regard  to  property  situated  there,  by  non-resident  debtors.  Bentley 
V.  Whittemore,  4.  C.  R  Greene  (19  N.  J.  £q.),  462 ;  Moore  v.  Bonnell, 
2  Yroom  (81  N.  J.  Law),  90.  The  execution  of  foreign  assignments 
in  New  Jersey  will  be  enforced  by  its  courts  as  a  matter  of  comity,  ex- 
cept when  it  would  injure  its  own  citizens ;  then  it  will  not.  If  Deer- 
ing,  Milliken  &  Co.  were  a  New  Jersey  firm  they  could  successfully 
resist  the  execution  of  the  assignment  in  this  case.  But  they  are  not ; 
they  are  a  New  York  firm.  New  York  is  their  business  residence  and 
domiciL  The  mere  fact  that  one  of  the  partners  resides  in  New  Jersey 
cannot  alter  the  case.  The  New  Jersey  courts,  in  carrying  out  the 
policy  of  its  statute  for  the  protection  of  its  citizens,  by  refbsing  to 
carry  into  effect  a  valid  foreign  assignment,  will  be  governed  by 
reasonable  rules  of  general  jurisprudence ;  and  it  seems  to  me  that  to 
refuse  validity  to  the  assignment  in  the  present  case,  would  be  un- 
reasonable and  uncalled  for.^ 

In  May  v.  First  National  Bank,  122  III  551,  556,  the  Supreme 
Court  of  Illinois  held  that  the  provision  in  the  statute  of  that  State  pro- 
hibiting all  preferences  in  assignments  b}'  debtors  applied  onlj*  to  those 
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made  in  the  State,  and  not  to  those  made  in  other  States ;  that  the 
statute  oonoerned  only  domestic  assignments  and  domestic  creditors ; 
and  the  court,  in  reference  to  the  contention  that,  if  not  against  the 
terms,  the  assignment  was  against  the  policy  of  the  statute,  said :  ^^  An 
assignment  giving  preferences,  thougli  made  without  the  State,  might 
as  against  creditors  residing  in  this  State,  with  some  reason,  be  claimed 
to  be  invalid,  as  being  against  the  policy  of  the  statute  in  respect  of 
domestic  creditors  —  that  it  was  the  policj*  of  the  law  that  there  should 
be  an  equal  distribution  in  respect  to  them.  But  as  the  statute  has  uo 
application  to  assignments  made  without  the  State,  we  cannot  see  that 
there  is  any  policy  of  the  law  which  can  be  said  to  exist  with  respect  to 
such  assignments,  or  with  respect  to  foreign  creditors,  and  why  non- 
residents are  not  left  free  to  execute  voluntary  assignments,  with  or 
without  preferences,  among  foreign  creditors,  as  they  may  see  fit,  so 
long  as  domestic  creditors  are  not  affected  thereby,  without  objection 
lying  to  such  assignments  that  they  are  against  the  policj'  of  our  law. 
The  statute  was  not  made  for  the  regulation  of  foreign  assignments,  or 
for  the  distribution,  under  such  assignments,  of  a  debtor's  property 
among  foreign  creditors." 

In  Frank  v.  Bobbitt,  155  Mass.  112,  a  voluntary  assignment  made  in 
North  Carolina  and  valid  there,  was  held  valid  and  enforced  in  Massa- 
chusetts as  against  a  subsequent  attaching  creditor  of  the  assignors, 
resident  in  still  another  State,  and  not  a  partj'  to  the  assignment.  The 
Supreme  Judicial  Court  observed  that  the  assignment  was  a  voluntary 
aud  not  a  statutory  one ;  that  the  attaching  creditors  were  not  resident 
in  Massachusetts ;  that  at  common  law  in  that  State  an  assignment  for 
the  benefit  of  creditors  which  ciliated  preferences  was  not  void  for  that 
reason ;  and  that  there  was  no  statute  which  rendered  invalid  such  an 
assignment  when  made  by  parties  living  in  another  State,  and  affecting 
property  in  Massachusetts,  citing  Train  v.  Kendall,  137  Mass.  866. 
Referring  to  the  general  rule  that  a  contract,  valid  by  the  law  of  the 
place  where  made,  would  be  regarded  as  valid  elsewhere,  and  stating  that 
*'  it  is  not  necessary  to  inquire  whether  this  rule  rests  on  the  comity 
which  prevails  between  different  States  and  countries,  or  is  a  i*ecog- 
nition  of  the  general  right  which  every  one  has  to  dispose  of  his  prop- 
erty or  to  contract  concerning  it  as  he  chooses,"  the  court  said  that  the 
only  qualification  annexed  to  voluntary  assignments  made  by  debtors 
living  in  another  State  had  been  *^  that  this  court  would  not  sustain 
tUem  if  to  do  so  would  be  prejudicial  to  the  interests  of  our  own  citi- 
zens or  opposed  to  public  policy."  And  added :  ^*  As  to  the  claim  of 
the  plaintiffs  that  they  should  stand  as  well  as  if  they  were  citizens  of  this 
State,  it  may  be  said,  in  the  first  place,  that  the  qualification  attached 
to  foreign  assignments  is  in  favor  of  our  own  citizens  as  such,  and  in 
the  next  place,  that  the  assignment  being  valid  by  the  law  of  the  place 
where  it  was  made,  and  not  adverse  to  the  interests  of  our  citizens,  nor 
opposed  to  public  policy,  no  cause  appears  for  pronouncing  it  invalid." 
And  see,  among  numerous  cases  to  the  same  effect,  Butler  v.  Wendell, 
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57  Mich.  62 ;  Receiver  v.  First  National  Bank,  7  Stew.  (34  N.  J.  £q.) 
450;  Egbert  v.  Baker,  58  Conn.  819;  Chafee  t;.  Fourth  NatiouoJ 
Bank  of  New  York,  71  Me.  514 ;  Ockerman  v.  Cross,  54  N.  Y.  29 ; 
Welder  v.  Maddoz,  86  Tex.  872 ;  Thurston  v.  Bosenfield,  42  Mo.  474. 

We  do  not  regard  our  decision  in  Green  t;.  Van  Buskirk,  5  Wall. 
807,  7  WalL  189,  as  to  the  contrary*.  That  case  was  fully  considered 
in  Cole  V.  Cunniughanii  supruy  and  need  not  be  re-examined.  The  con- 
troversy was  between  two  creditors  of  the  owner  of  personalty  in  Illi- 
nois, one  of  them  having  obtained  judgment  in  a  suit  in  which  the 
property  was  attached  and  the  other  claiming  under  a  chattel  mortgage. 
By  the  Illinois  statute  such  a  mortgage  was  void  as  against  third  per- 
sons, unless  acknowledged  and  recorded  as  provided,  or  unless  the 
property  was  delivered  to  and  remained  with  the  mortgagee,  and  the 
mortgage  in  that  case  was  not  acknowledged  and  recorded,  nor  had 
possession  been  taken.  All  parties  were  citizens  of  New  York,  but 
that  fact  was  not  considered  sufficient  to  overcome  the  distinctively 
politic  and  coercive  law  of  Illinois. 

In  our  judgment,  the  Idaho  statute  was  inapplicable  and  the  assign- 
ment was  in  contravention  of  no  settled  polic}'  of  that  Territor3\  It 
was  valid  at  common  law,  and  valid  in  Utah,  and  the  assignee  having 
taken  possession  before  the  attachment  issued,  the  District  Court  was 
right  in  the  conclusions  of  law  at  which  it  arrived. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  Supreme 
Court  of  the  State  of  Idaho  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Judgment  reverBed} 


GUILLANDEB  v.   HOWELL. 

Court  of  Appeals,  New  York.    1866. 

[Reported  86  New  Tork,  657.] 

Action  for  the  detention  and  conversion  of  some  boilers.  A  firm  of 
Boardman  &  Co.,  residing  and  doing  business  in  the  city  of  New  York, 
failed  in  December,  1857,  and  then  in  that  city  made  a  general  assign- 
ment to  the  plaintiff,  then  a  resident  of  said  city,  for  the  benefit  of 
their  creditors,  giving  preferences.  The  assignors  then  had  some  steam 
boilers  in  New  Jersey,  which  had  been  manufactured  for  them  by  the 
defendants,  and  for  which  they  were  then  indebted  to  the  defendants. 
After  the  assignment,  the  defendants,  residents  of  New  Jersey,  sold 

1  Ace  Train  v.  Kendall,  187  Main.  866  (but  see  Zipcey  v,  Thompson,  1  Gray  248) ; 
Frank  v.  Bobbitt,  155  Mass.  112,  29  N.  E.  209 ;  Butler  v,  Wendell,  57  Mich.  62,  23 
N.  W.  460 ;  WillUms  v.  Kemper,  Hundley  ft  McDonald  D.  O.  Co^  4  Okl.  145,  43 
Pac  1148;  Smith's  Appeal,  117  Pa.  30,  11  AtL  394.  —  £d. 


204  6UILLANDEB  V.    HOWELL.  [CHAP.   ZIY. 

the  steam  boilers  under  proceedings  commenced  by  foreign  attachment 
against  the  assignors  in  New  Jersey  to  satisfy  said  demand.  Plaintiff 
demanded  the  boilers  and  defendants  refused  to  deliver  them.  It  ai>- 
peared  on  the  trial  that  an  assignment  giving  preferences  was  void  in 
New  Jersey  by  the  laws  of  that  State.  Verdict  for  defendants,  affirmed 
at  the  General  Term  of  the  Supreme  Court  in  the  First  District,  and  the 
plaintiff  appeals. 

Peckham,  J.  The  point  is  here  distinctly  presented,  and  it  is  the 
only  point  in  the  case,  whether  a  sale  in  New  York,  legal  there,  of 
chattels  situate  in  New  Jersey  is  valid  in  the  latter  State  as  against 
creditors  of  the  assignors  residing  there,  when  it  is  void  by  the  laws 
thereof. 

It  is  a  general  rule  in  regard  to  personal  property,  that  it  has  no 
situs,  but  follows  the  person  of  the  owner.  It  is,  therefore,  governed 
in  its  transfer  and  disposition  by  the  law  of  the  domicil  of  its  owner, 
that  is,  by  the  law  of  the  place  where  the  sale  is  made,  without  regard 
to  the  law  of  the  locality  where  it  may  be  actually  situated,  so  that  if  a 
sale  be  valid  where  made,  it  is  valid  ever^'where.  Story's  Confl.  of 
Laws,  §§  379,  383,  384,  &c. ;  Warren  v.  Van  Buskirk,  13  Abbott's 
Pr.  R.,  affirmed  in  this  court  in  December,  1865 ;  opinion  b}'  Justice 
Potter.  If  that  be  the  universal  rule,  the  plaintiff  in  the  case  is  of 
course  entitled  to  recover. 

But  certain  exceptions  are  stated  in  the  books,  which  seem  to  be  as 
well  sustained  as  the  rule  itself.  One  exception  is  that  such  sale  is 
not  valid  in  another  State,  where  the  property  is  in  fact  situate,  if  it 
conflict  with  the  interests  of  that  State  or  its  citizens. 

Huberus  lays  down  three  maxims  in  reference  to  the  transfer  of 
property,  and  the  effect  of  such  transfer  under  different  governments. 
1.  ^' The  laws  of  every  empire  have  force  within  the  limits  of  that 
government,  and  are  obligatory  upon  all  within  its  bounds.  2.  All 
persons  within  the  limits  of  a  government  are  considered  as  subjects, 
whether  their  residence  is  permanent  or  temporary'.  3.  By  the  courtesy 
of  nations,  whatever  laws  are  carried  into  execution,  within  the  limits 
of  any  government,  are  considered  as  having  the  same  effect  evcr3'- 
where,  so  far  as  they  do  not  occasion  a  prejudice  to  the  rights  of  the 
other  government  or  their  citizens."    Quoted  in  a  note  to  3  Dallas,  370. 

Justice  Cowen,  when  reporter,  regarded  the  rule  settled  by  the  cases 
to  be,  ^  that  the  law  of  a  place,  where  the  contract  is  made  or  to  be 
performed,  is  to  govern  as  to  the  nature,  validity,  construction,  and 
effect  of  such  contract,  and,  being  valid  in  such  place,  it  is  to  be  con- 
sidered valid  and  enforced  everywhere,  with  the  exception  of  cases  in 
which  the  contract  is  immoral  or  unjust,  or  in  which  the  enforcing  it  in 
a  State  would  be  injurious  to  the  rights,  the  interest,  or  convenience  of 
such  State  or  its  citizens,"  and  cites  many  cases.  Andrews  v.  Herriot, 
4  Cow.  510.,  in  note  at  511. 

Judge  Stor}',  after  stating  that  personal  property,  by  the  law  of 
England,  has  no  locality,  but  must  be  governed  by  the  law  of  the 
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domicll  of  its  owner  (Story's  Confi.  Laws,  §§  880, 881),  and  that  foreign 
jurists,  whom  he  cites,  affirm  the  same  doctrine,  states  the  exception  to 
the  rule  substantially  as  before  expressed,  as  adjudged  in  different 
States  in  this  country,  and  adds :  **  No  one  can  seriously  doubt  that  it 
is  competent  for  anj*  State  to  adopt  such  a  rule  in  its  own  legislation, 
since  it  has  perfect  jurisdiction  over  all  property*,  personal  as  well  as 
real,  within  its  own  territorial  limits ;  nor  can  such  a  rule,  made  for  the 
benefit  of  innocent  purchasers  and  creditors,  be  deemed  justl}-  open  to 
the  reproach  of  being  founded  in  a  narrow  or  a  selfish  policy."  Id. 
§890. 

What  is  injurious  to  the  lights  of  the  citizens  where  the  property  is 
situate,  should  be  the  subject  of  positive  legislation,  and  not  left  to  the 
discretion  of  the  courts  (id.  S  890),  and  so  are  the  authorities  generally, 
in  the  several  States,  although  the  rule  is  sometimes  more  broadly  ex- 
pressed. Zipcey  v.  Thompson,  1  Gray  [Mass.],  248  ;  Yarnum  v.  Camp, 
1  Green  [N.  J.],  326 ;  Ingraham  v.  G^yer,  18  Mass.  145 ;  Le  Roy  v. 
Crownlnshield,  2  Mason,  157 ;  Fox  v.  Adams,  5  Greenl.  [Me.]  245 ; 
Oliver  v.  Townes,  14  Martin  [La],  97 ;  2  Cond.  R.  S.  C.  [La.]  606. 
A  well  considered  case.  So  in  Virginia  and  Kentucky  (says  Chancellor 
Kent),  under  their  statute  laws,  all  real  and  personal  property  within 
the  State  are  held  to  be  bound  by  the  attachment  laws  of  the  State, 
though  the  owner  should  execute  an  instrument  in  control  of  it  at  his 
domicil  abroad.  The  rule  of  courtesy  is  held  to  be  overruled  by 
positive  law."  2  Kent,  407 ;  Bishop  t;.  Holcomb,  10  Conn.  444.  Such, 
I  believe,  is  the  rule  of  law  in  all  of  the  States  where  the  point  has 
been  adjudicated,  except,  perhaps.  South  Carolina.  The  case  referred 
to,  as  an  authority  in  South  Carolina,  of  Green  v.  Mowry  (2  Bailej*,  168), 
I  have  not  been  able  to  find,  except  a  statement  of  its  decision,  in  a 
note  in  2  Kent,  408.  Whether  it  applied  to  movables  or  to  a  chose  in 
action  is  not  stated. 

The  exception  is  fully  recognized  by  Lord  Loughborough,  in 
Sill  V.  Warwick  (1  H.  Bl.  at  698),  and  by  the  reporter  in  giving  the 
course  of  reasoning  of  the  judges  in  the  exchequer  chamber  in  Philips 
V.  Hunter  (2  H.  Bl.  at  p.  405). 

The  two  last  were  cases  under  the  bankrupt  laws,  which  it  is  now 
generally  held  in  this  country  do  not  operate  extraterritorially.  But  in 
the  case  at  bar,  it  is  a  question  of  a  conflict  of  laws.  By  the  law  of 
New  York  the  sale  is  valid,  by  that  of  New  Jersey  it  is  void  as  to 
credifors.  The  law  of  this  State  is  of  course  invalid  as  a  mere  law 
in  New  Jersey.  It  cannot  operate  there  except  by  comity  or  courtesy, 
and  as  to  property  actually  situate  in  New  Jersey,  that  State  has 
the  conceded  right  to  legislate;  she  may  declare  what  alone  shall 
transfer  the  title  as  against  her  citizens,  creditors  of  the  assignor. 
The  property  is  within  her  exclusive  Jurisdiction:  she  protects  and 
regulates  it ;  though  we  may  differ  as  to  the  policy  or  principles  of 
her  laws,  we  must  admit  their  validity.  In  all  the  books  it  is  con- 
ceded that  real  property  must   be  transferred  according  to  the  law 
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of  its  locality,  because  it  is  subject  to  the  exclusiye  jarisdiction  of 
the  government  of  its  locality,  and  because  every  legal  remedy  in 
regard  to  it  must  be  sought  there.  This  is  not  a  case  of  priority 
of  title,  but  of  conflicting  title.  The  law  of  New  York  holds  this 
sale  valid)  as  to  all  pmperty  which  her  laws  can  regulate.  Her 
laws  are  of  no  force  in  New  Jerse}'  as  laws,  but  bj'  comity  they 
are  enforced  as  to  a  transfer  of  personal  pro^^erty  valid  here,  except 
when  injurious  to  her  citizens  there.  There  is  not  a  decision  in  this 
State  against  this  position,  although  there  are  some  general  dicta 
that  would  permit  a  different  construction. 

If  the  fact  accorded  with  the  fiction  and  the  property  were,  in 
fact,  within  the  State  when  the  assignment  was  made,  the  title  would 
pass,  and  it  would  not  be  liable  to  foreign  attachment,  though  after- 
ward found  in  New  Jersey^ 

This  court,  in  Warren  tr.  Van  Buskirk,  supra^  has  held  that  this 
action  would  lie,  if  the  defendants  had  been  residents  of  our  State 
when  the  assignment  was  made,  and,  therefore,  subject  to  its  laws. 
So  are  the  decisions  generally  in  other  States.  (Bullock  v,  Taylor, 
16  Pick,  886.) 

The  Supreme  Court  in  the  Third  District  at  General  Term,  lately 
held  that  the  exception  did  not  extend  to  a  debt  due  iVom  a 
resident  in  Connecticut  to  a  resident  of  this  State  —  but  that  an 
assignment  thereof  valid  here,  though  invalid  there  by  her  laws, 
ought  to  be  held  valid  there  also,  even  as  against  residents  of  Con- 
necticut —  because  a  debt  is  not  a  corpus  capable  of  local  position, 
but  merely  a  jua  incorporate.  Thurman  v.  Stockwell,  decided  in 
1865. 

This  is  sustained  by  two  other  decisions  of  precisely  the  same 
character.  In  Speed  v.  May  (17  Penn.  State,  91)  it  was  held  that 
an  assignment  of  a  chose  in  action,  due  from  a  resident  of  Penn* 
sylvania,  legally  made  in  Maryland,  was  valid  in  Pennsylvania, 
although  the  general  assignment,  which  included  the  claim,  was  not 
recorded  as  required  by  the  law  of  the  latter  State. 

So  in  Caskie  t;.  Webster  (2  Wal.  Jr.  181),  Mr.  Justice  Grier 
made  a  like  decision.  Thurman  v.  Stockwell  made  a  distinction 
between  debts  and  movables. 

In  Caskie  v,  Webster,  assignee,  the  judge  remarked :  ^'  A  debt  is  a 
mere  incorporeal  right.  It  has  no  situs  and  follows  the  person  of 
tlie  owner."  But  he  did  not  base  his  decision  on  that  distinction. 
In  a  very  brief  opinion,  he  seemed  impliedly  to  admit  that  the  law 
was  against  his  decision  as  to  personal  property  as  between  differ- 
ent nations,  but  he  did  *^  not  think  that  the  different  States  of  this 
Union  are  to  be  regarded  as  a  general  thing  in  the  relation  of  States 
foreign  to  each  other."  With  deference,  I  think  the  doctrine  on  this 
subject  to  be  well  established  the  other  way.  See  cases  before 
cited,  and  Hoyt  v.  Thompson,  19  N.  Y.  602;  Leinman  v.  The 
People,  20  N.  Y.  602. 
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This  court  has  recognized  the  distinction  as  to  a  situs  between 
debts  and  movables.  The  latter  being  capable  of  having  a  sitas, 
not  the  former,  as  they  follow  the  domidl  of  the  owner.  People  v. 
Commissioners  of  Taxes,  23  N.  Y.  224. 

It  is  insisted  that  gi*cat  embarrassment  will  occur  if  a  transfer  of 
movables  must  be  made  according  to  the  law  of  its  situs,  as  it  is 
not  expected  that  persons  will  know  the  laws  of  a  foreign  country-. 
This  difficulty  is  rather  imaginary  than  real.  The  transfer  is  always 
held  valid  for  all  general  purposes,  with  the  exception  before  stated. 
There  would  seem  to  be  no  great  injastice  in  holding  that  movables 
in  one  State,  which  have  probably  been  a  ground  of  their  owners 
obtaining  credit  there,  should  not  be  transferred  to  another  State  to 
pay  foreign  debts,  leaving  local  debts  unpaid,  unless  it  be  done  in 
accordance  with  the  law  of  their  localit}-. 

I  know  of  no  decisions  anywhere  that  would  sustain  this  action.  The 
cases  before  cited  of  Tlmrman  v.  Stockwell,  Speed  v.  May,  and  Oarkie 
V,  Webster,  are,  I  think,  sound  law.  A  chose  in  action  cannot  surely 
be  said  to  have  any  actual  situs  in  the  place  where  the  debtor  resides 
—  as  a  general  principle  it  is  payable  at  the  residence  of  the  creditor, 
if  not  expressed  otherwise,  and  a  tender  to  be  good  must  be  made  to 
the  creditor.  There  would  aeem,  therefore,  to  be  no  sound  basis  for 
the  debtor's  State,  to  legislate  exclusively  as  to  the  legalit}*  of  a  transfer 
of  that  debt,  made  by  a  foreign  creditor.  In  such  case,  as  in  all  others, 
where  the  property  transferred  does  not  actually  lie  within  the  jurisdic- 
tion of  another  government,  a  sale  or  a  contract,  valid  where  made,  is 
valid  everywhere.^ 

Tlie  exception  that  the  contract  cannot  be  enforced  if  it  be  immoral 
or  unjust,  will  and  should  be  rarely,  if  ever,  heeded  between  civilized 
nations. 

Every  civilized  nation  should  be  the  sole  and  exclusive  judge  of  what 
is  moral  and  just  in  her  legislation  upon  matters  conceded  to  be  within 
her  exclusive  jurisdiction. 

This  State  has  forbidden  the  taking  of  more  than  at  the  rate  of  seven 
per  cent  interest  by  the  severest  penalties.  Lotteries,  though  once 
allowed  for  literary  or  religious  purposes,  are  now  declared  a  nuisance. 
So  of  slavery,  once  sustained  but  now  prohibited  in  every  State  in  the 
Union.  Yet,  a  note  given  for  slaves  or  lottery  tickets,  or  usurious  by 
our  law,  if  made  here,  if  valid  by  the  laws  of  the  country  where  made 
and  payable,  would  be  sustained  here. 

It  would,' I  admit,  be  more  harmonious  with  the  general  principle 
tliat  personal  property  has  no  situs,  and  practicall}-,  perhaps,  more  con- 
venient to  hold  that  a  sale  of  movables,  valid  where  made,  should  be 
valid  everywhere. 

>  Aee,  Caskie  v.  Webster,  2  Wall.  Jr.  181 ;  Egbert  v.  Baker,  58  Ck)nn.  819,  20  AtL 
466 ;  Birdaeye  v.  Baker,  82  Oa.  142,  7  S.  E.  868.  In  re  Dalpay,  41  Minn.  532,  48 
N.  W.  564.  Contra,  Kimball  v.  Plant,  14  La.  10  ;  Zipcey  v.  Thompson,  1  Gray,  248  ; 
Martin  v.  Potter,  84  Vt  87.  —  Ed. 
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Bat,  in  addition  to  the  objections  thereto  already  stated,  sappoee  the 
laws  of  the  States  differ,  as  thej  sometimes  do,  as  to  what  is  personal 
and  what  is  real  property,  coald  it  be  pretended  that  a  sale  here  without 
deed  of  what  our  law  calls  personal,  and  Uie  law  of  New  Jersej'  declares 
to  be  real  estate  actually  located  there,  would  pass  the  title  to  the  prop- 
erty there  ? 

Whatever  may  be  our  views  as  to  what  the  law  ought  to  be  in  cases 
like  the  one  at  bar,  the  decisions  harmonizing,  too,  with  elementar}' 
writers,  are  too  uniform  and  too  numerous  to  warrant  us  in  overruling 
them.  Should  we  do  so  and  hold  the  defendant  responsible  in  this 
case,  we  should  be  in  antagonism  with  nearly  every  State  in  the  Union 
—  if  not  with  all,  upon  a  question,  too,  which  each  State  has  the  right 
to  decide  for  itself  and  generally  to  enforce  its  decision,  and  as  a 
general  thing  our  decision  the  other  way  would  remain  a  lifeless  rule, 
without  our  having  the  least  power  to  enforce  it 

We  think  the  judgment  should  be  affirmed. 

Dayies,  Ch.  J.,  and  Pobteb,  J.,  dissented ;  all  the  other  judges 
concurring. 

Judgmem  afflrmed} 


WHIPPLE  V.  THAYER. 
Supreme  Judicial  Court  of  Massachusetts.    1834. 

[Repofied  16  Piekgring,  25.] 

This  was  an  action  of  replevin,  brought  by  the  plaintiff,  as  the 
assignee  of  David  Wilkinson,  against  the  defendant,  who  was  a  deputy 
sheriif. 

By  an  agreed  statement  of  facts  it  appeared  that  on  July  20,  1829, 
the  property  in  question,  consisting  of  fifteen  bales  of  cotton  of  the 
value  of  $550,  and  being  then  on  its  waj*  fh>m  Providence  in  Rhode 
Island,  to  Wilkinson's  factory  at  Wilkinson ville,  in  this  Commonwealth, 
was  attached  on  board  of  a  canal  boat  and  detained  by  the  defendant, 
on  a  writ  in  favor  of  one  Beckwith  against  Wilkinson ;  that  by  this 

1  AoG,  Bichmondville  Mfg.  Ca  v.  Prall,  9  Conn.  4S7 ;  Strieker  v.  Tinkham,  85 
Ga.  176 ;  In  re  Dalpay,  41  Minn.  532,  43  K.  W.  564. 

So  generally,  though  an  asBignment  of  personal  property  for  the  benefit  of  creditors 
is  valid  by  the  law  of  the  place  of  assignment  and  of  the  domidl  of  the  assignor,  it  will 
not  proyail  against  subsequent  attachment  by  the  assignor's  creditors  of  personal  prop- 
erty situated  at  the  time  of  the  assignment  in  a  State  by  the  laws  of  which  the  assign- 
ment was  for  any  reason  invalid.  King  v.  Johnson,  5  Harr.  (Del.)  31  ;  Kansss  City 
Packing  Co.  v.  Hoover,  1  App.  D.  C.  268 ;  Woolson  v.  Pipher,  100  Ind.  806  ;  Franzen 
V.  Htttchinaon,  94  la.  95,  63  N.  W.  690 ;  Brown  v.  Knox,  6  Mo.  802  ;  Yamnm  v. 
Camp,  18  N.  J.  L.  826  ;  Pierce  v,  O'Brien,  129  Mass.  814  ;  Bice  v.  Courtis,  82  Yt  460. 
But  see  Livermore  v.  Jenckes,  21  How.  126  ;  Speed  p.  May,  17  Pa.  91 ;  Crampton  p. 
Valido  Marble  Co.,  60  Yt.  291.  —  En. 
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writ,  the  defendant  was  directed  to  attach  to  the  valae  of  $600 ;  that 
on  the  28d  day  of  the  same  July,  Wilkinson,  by  two  several  bipartite 
instruments,  assigned  all  his  property,  real  and  personal,  to  the  plain- 
tiff, in  trust  for  the  benefit  of  his  creditors,  but  that  the  creditors  did 
not  signify  their  assent  to  the  assignment  by  becoming  parties  to  it ; 
that  on  August  1,  1829,  the  defendant  returned  the  cotton  as  again 
attached,  (subject  to  the  first  attachment,)  at  the  suit  of  Harkness  & 
Stead  against  Hezekiah  Howe  and  Wilkinson,  who  were  partners  ;  that 
the  claim  of  Harkness  &  l^tead  amounted  to  the  sum  of  $30,  and  the 
defendant  was  directed  to  attach  to  the  amount  of  $60 ;  that  the  de- 
fendant knew  of  the  failure  of  Wilkinson  previously  to  the  second 
attachment,  but  had  no  knowledge  of  the  assignment  except  from  com- 
mon report ;  that  at  the  time  of  the  first  attachment  and  of  the  assign- 
ment, the  cotton  was  the  sole  property  of  Wilkinson ;  that  in  the 
interim  between  these  attachments,  the  plaintiff  agreed  verbally  to 
settle  the  demand  of  Beckwith,  but  did  not  actually  pay  the  same  until 
after  the  second  attachment ;  that  the  defendant  was  informed  of  this 
agreement,  but  was  in  no  other  wa}*  discharged  from  his  responsibility ; 
that  on  the  12th  day  of  the  same  August,  the  plaintiff  having  paid  the 
claim  of  Beckwith,  demanded  the  cotton  of  the  defendant,  who  refused 
to  deliver  the  same ;  and  that  thereupop  this  action  was  commenced. 

It  further  appeai*ed  that  Wilkinson  was  insolvent,  not  having  prop- 
erty sufiicient  to  pay  his  private  debts ;  that  his  property  was  in  several 
different  States  of  the  Union ;  that  the  plaintiff  took  possession  thereof 
as  soon  as  he  conveniently  could ;  but  that  he  took  no  other  possession 
of  the  cotton  in  question,  than  such  as  resulted  from  the  facts  above 
stated. 

Howe  was  a  citizen  of  this  Commonwealth.  The  plaintiff,  Wilkin- 
son, Harkness,  and  Stead,  were  all  citizens  of  Rhode  Island ;  and  by 
the  laws  of  that  State,  the  assignment  of  Wilkinson  vested  the  prop- 
erty in  his  assignee,  so  that  it  could  not  be  attached  by  his  creditors. 

If,  upon  these  facts,  the  action  could  be  maintained,  the  plaintiff  was 
to  have  his  costs ;  otherwise,  judgment  was  to  be  entered  for  the  de- 
fendant.^ 

Shaw,  C.  J.  The  only  objection  made  to  the  assignment  relied  on 
by  the  plaintiff  is,  that  it  was  a  trust  assignment  by  an  insolvent  debtor, 
providing  for  a  distnbution  of  his  property  among  his  creditors,  and  it 
pot  appearing  that  the  creditors  had  signified  their  assent  by  becoming 
parties  to  it,  by  the  laws  of  our  own  State  it  is  not  to  be  considered 
valid  against  an  attaching  creditor.  Without  at  present  deciding  the 
more  general  question,  whether  this  assignment,  made  by  the  owner  of 
property,  in  a  mode  conformable  to  the  laws  of  the  place  of  his  domicil, 
would  be  good  against  a  subsequent  attachment,  made  by  a  citizen  of 
this  State,  the  court  are  all  of  opinion  that  as  against  a  citizen  of 
Rhode  Island,  the  assignment  was  good,  and  therefore,  that  the  de- 

1  Ai^mentB  of  ooniiBel,  and  part  of  the  opinion,  in  wluoh  the  neoeaeity  of  poaaeaeion 
by  the  aaaignee  was  diacoaaed,  are  omitted.  —  En. 
VOL.  m  — 14 
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fendant  oould  not  jasttfy  his  refusal  to  deliver  the  goods  to  the  plaintiff, 
the  assignee  under  his  attachment  in  behalf  of  Harkness  &  Stead, 
citizens  of  Rhode  Island,  and  that  the  plaintiff  is  entitled  to  hold  the 
goods.^ 


HEYEB  V.  ALEXANDER. 

SXTPIUEME  COUBT  OF  ILLINOIS.      1884. 
[BeporUd  108  Illinois,  885.] 

Walkee,  J.'  Defendants  in  error  brought  an  action  of  assumpsit  in 
the  St  Clair  Circuit  Court  against  Ottomar  W.  Hej'er,  who  resided  in 
Missouri,  and  also  sued  out  a  writ  of  attachment  in  aid.  On  the  2d  of 
December,  1882,  the  writ  was  levied  on  a  piece  of  ground  in  East  St 
Louis,  on  which  defendant  had  a  lease  for  ten  years.  On  this  piece  of 
ground  defendant  had  a  glucose  factory,  and,  connected  with  it,  ma- 
terial and  other  personal  property.  On  the  next  day  the  writ  was  also 
levied  on  a  portion  of  this  personal  property  in  the  factory  building, 
but  it  was  not  removed  from  the  building.  On  the  28th  day  of  Novem- 
ber, Dank  Brothers  &  Co.  had  caused  an  attachment  against  Heyer  to 
be  levied  on  this  lot  and  a  portion  of  the  personal  property,  and  a  cus- 
todian was  placed  in  possession  of  the  property  in  the  building,  and  it 
was  not  removed  therefrom.  On  the  29th  of  November,  Heyer  made 
an  assignment  of  his  property  for  the  benefit  of  his  creditors.  The 
assignment  was  made  in  Missouri,  under  the  laws  of  that  State,  and  it 
is  not  denied  that  it  conformed  to  the  requirements  of  those  laws.  It 
was  recorded  in  St.  Louis,  and  on  the  dd  of  December  following  it  was 
recorded  in  St.  Clair  County,  in  this  State.  The  trust  deed  purports  to 
convey  the  grantor's  right,  title,  and  interest  '4n  and  to  all  of  the 
real  estate,  lands,  tenements,  personalty,  goods,  chattels,  moneys, 
cboses  in  action,  accounts,  notes,  property  of  every  kind,  nature,  and 
description  whatever,  and  wherever  situated,"  excepting  property 
exempt  fh>m  execution  under  the  laws  of  Missouri.  On  the  39th  of 
November  the  assignee,  Muench,  appointed  P.  B.  Fenske  agent,  to 

1  Ace  Matthewft  v.  Lloyd,  89  Ky.  625, 18  S.  W.  106  ;  RicharcLson  v.  Leavitt,  1  La. 
Ann.  480  (see  Belme  v.  Patton,  17  La.  589);  Pomroy  v.  Lyman,  10  All.  468  (see 
Faulkner  v.  Hyman,  142  Mass.  58) ;  Hoag  v,  Hant,  21  N.  H.  106 ;  Moore  v.  Bonnell, 
81  N.  J.  L.  90 ;  Hunt  v,  Lathrop,  7  R.  I.  58  ;  contra,  Sheldon  v.  Blauvelt,  29  8.  0. 
453,  7  S.  £.  598.  So  the  assignor  or  a  creditor  who  has  assented  to  the  assignment 
cannot  claim  the  property  as  against  the  assignee.  Perley  o.  Mason,  64  N.  H.  6, 
8  Atl.  629 ;  Thompson  v.  Fry,  51  Hun,  296,  4  N.  Y.  Supp.  166  ;  Teetor  v.  Robinson, 
7  S.  &  B.  182. 

The  New  Hampshire  doctrine  may  be  found  in  Sanderson  v.  Bradford,  10  N.  H.  260 ; 
Hall  r.  Boaidman,  14  N.  H.  88 ;  Carbee  v.  Mason,  64  K.  H.  10,  4  AtL  791.  —  Eo. 

'  Part  of  the  opinion  is  omitted.  —  Ed. 
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take  possession  for  him  of  all  of  Hejer's  property  in  this  State.  This 
appointment  was  in  writing.  He,  on  the  same  day,  wrote  to  the 
sheriff  of  St  Clair  County,  notifying  him  that  he  had  been  appointed 
assignee,  and  the  notice  was  received  by  the  sheriff  before  the  levy  was 
made  by  him  on  the  2d  of  December.  Fenske,  on  the  29th  of  Novem- 
ber, went  to  the  factory  in  East  St  Louis,  and  employed  Bauer,  Hej'er's 
superintendent,  to  keep  the  factory  and  property  for  Muench  nntil 
farther  orders.  The  custodian  placed  in  charge  of  the  property  on  the 
28th  of  November  remained  in  charge  of  the  property,  and  Bauer 
claimed  possession  of  the  property  after  the  29th  of  the  month.  It  is 
claimed  that  Taussig,  one  of  the  plaintiffs  in  the  attachment,  who  levied 
on  the  leasehold  interest  on  the  2d,  and  the  personal  property  on  the 
3d,  of  December,  had  notice  of  the  assignment  before  suing  out  the 
writ  of  attachment  The  first  levy,  under  the  Dank  attachment,  only 
embraced  a  part  of  the  personal  property.  Soon. after  the  lev}*  the 
sheriff  sold  a  part  of  the  property  levied  on,  as  perishable,  and  on  the 
5th  of  January,  1882,  the  balance  was  sold,  under  an  order  of  the  St. 
Louis  Circuit  Court,  and  the  sale  was  approved.  The  purchaser  sold 
the  property  to  the  St  Louis  Syrup,  Glucose  and  Grape  Sugar  Com- 
pany. Muench,  the  trustee,  and  that  compan}',  filed  interpleaders, 
each  claiming  all  the  property  levied  on,  and  issues  were  formed.  The 
interpleaders  moved  the  court  for  a  separate  trial,  but  the  court  denied 
the  motion.  A  trial  was  had  by  the  court  without  a  jury,  by  consent, 
and  the  court  found  the  property  subject  to  the  attachment.  This  was 
at  the  February'  term.  Motions  for  a  new  trial  were  entered,  which 
were  overruled  at  the  May  term,  and  a  personal  judgment  was  rendered 
in  favor  of  plaintiff  for  $902.56,  against  defendant,  with  an  order  for  a 
special  execution  for  the  sale  of  the  real  estate  levied  on  under  the 
attachment,  but  no  order  was  made  as  to  the  personal  property. 

The  court  refused  to  hold  the  following  propositions,  asked  by  the 
interpleaders,  to  be  the  law  in  the  case :  — 

**  On  behalf  of  the  interpleaders  the  court  is  requested  to  declare  the 
law  to  be,  that  the  deed  of  assignment  fh>m  Ottomar  W.  Heyer  to 
Hugo  Muench,  introduced  in  evidence,  was  sufficient  to  convey  to  said 
Muench  any  real  estate,  or  any  interest  therein,  situate  in  the  State  of 
Illinois,  belonging  to  said  Heyer. 

^  The  court  is  further  requested,  on  behalf  of  said  interpleaders,  to 
declare  the  law  to  be,  that  said  deed  of  assignment  from  He^^er  to 
Muench  was  sufi^cient,  if  actual  possession  was  taken  under  it  of  the 
real  estate  involved,  before  the  rights  of  others  attached,  to  convey  to 
said  Muench  any  real  estate,  or  any  interest  therein,  of  said  Heyer, 
situate  in  the  State  of  Illinois,  so  as  to  enable  said  Muench,  or  his 
grantee  or  grantees,  to  hold  the  same  against  a  subsequent  attaching 
creditor  having  notice  of  said  conve3'ance. 

<'The  court  is  further  requested,  on  behalf  of  said  interpleaders,  to 
declare  the  law  to  be,  that  the  words  of  general  description  contained 
in  said  deed  from  Heyer  to  Muench  were  suflScient  to  convey  real 
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estate,  or  any  interest  therein,  of  said  Hejer,  situate  in  the  State  of 
Illinois,  if  the  conve3'ance  was  otherwise  valid." 

Plaintiffs  in  error  removed  the  case  on  error  to  the  Appellate  Court 
for  the  Fourth  District  On  a  trial  in  that  court  the  judgment  of  the 
Circuit  Court  was  affirmed,  and  the  case  comes  to  this  court,  on  a  certifi- 
cate under  the  statute,  on  error  from  that  court 

Plaintiffs  in  error  urge  a  reversal  on  the  grounds  that  the  Appellate 
Court  erred  in  holding  that  the  language  of  the  deed  of  trust  was  not 
sufficient  to  pass  title  to  propertj*  of  the  grantor  situated  in  this  State, 
as  against  creditors  residing  therein;  in  not  reversing  because  the 
Circuit  Court  refused  separate  trials  to  the  interpleaders ;  in  not  making 
an  order  disposing  of  the  personal  propert}*  levied  on  under  the  attach- 
ment ;  and  in  findiug  the  amount  due  to,  and  rendering  judgment  in 
favor  of,  defendants  in  error,  at  the  May  term,  when  the  issues  were 
found  at  the  February'  term.  We  shall  consider  the  errors  in  the  in- 
verse order  of  their  assignment  .  .  . 

We  now  come  to  the  consideration  of  the  important  and  controlling 
question  in  the  case,  —  that  is,  whether  the  deed  of  assignment  was 
operative  to  pass  the  title  to  the  property  as  against  creditors  in  this 
State.  It  is  obvious  that  neither  the  statute  of  Missouri  nor  a  judg- 
ment of  a  court  in  that  State  can  in  the  least  affect  the  title  or  posses- 
sion of  property'  beyond  its  territorial  limits.  We  consider  that  as  the 
settled  law  bej'ond  all  dispute.  But  the  owner  of  real  property  in  this 
State,  although  a  citizen  of  another  State,  may,  under  our  statute,  con- 
vey it  by  conforming  to  its  requii*ements  in  the  execution  of  the  deed 
of  conveyance. 

We  shall  now  consider  the  question  whether  the  deed  of  trust  operated 
to  pass  the  title  to  this  leasehold  estate  beyond  the  reach  of  the  attach- 
ment of  the  domestic  creditors. 

There  seems  to  be  some  confusion  growing  out  of  the  fact  that  no 
distinction  is  made,  in  some  cases,  between  assignments  made  by  de- 
cree  of  court  and  a  conveyance  by  the  owner  in  trust  for  specified  pur- 
poses, as,  for  the  payment  of  his  debts.  A  decree  of  court  appointing 
an  assignee  to  administer  the  debtor's  property  for  the  benefit  of  his 
creditors,  whatever  its  effect  in  the  State  where  it  is  rendered,  has  no 
extraterritorial  effect  on  the'  debtor's  real  estate  in  another  or  foreign 
jurisdiction.  But  this  is  not  true  of  conveyances  of  real  estate  lying 
in  a  different  State  from  the  residence  of  the  owner.  In  all  the  States 
of  the  Union  their  laws  authorize  non-residents  to  convey  real  estate 
by  conforming  to  the  requirements  of  their  laws.  Thus  it  is  seen  there 
is  a  broad  distinction  between  a  foreign  decree  and  a  conveyance  by  a 
non-resident  Neither  a  statute  nor  decree  of  another  State  can 
directly  affect  titles  to  land  in  this  State.  No  doubt  a  court  of  chan- 
cer}' may  require  an  owner  of  lands  in  a  different  State  to  conve}*  them 
to  a  person  entitled  in  equity  to  the  propert}',  and  when  so  convej-eil, 
if  the  laws  of  the  State  where  the  lands  are  situated  are  observed,  the 
title  would  pass.     It  would,  in  this  case,  seem  to  be  clear  that  the 
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leasehold  estate  passed  by  this  deed  of  assignment^  sabject  to  such 
restrictions  as  our  laws  roaj  impose.  But  after  so  convcjing  this 
estate  the  grantor  declared  a  trust.  The  question  is,  will  our  laws  per- 
mit that  trust  to  1>e  unconditionall}-  enforced  as  against  Iiis  creditors 
resident  in  this  State  ?  This  couve^-ance  is  oulj'  valid  by  the  comity 
between  the  States,  and  tlie  same  comit}'  in  some  cases  imposes  terms 
upon  the  conveyance  for  the  protection  of  tlie  inhabitants  of  the  State 
where  the  propcrt3'  to  be  affected  is  situated.  In  some  of  the  States  it 
has  been  held  that  a  deed  of  assignment  by  a  non-resident  debtor  to  a 
trustee  for  payment  of  debts  will  not  be  enforced  against  creditors 
residing  in  the  State  where  the  land  is  situated.  In  the  case  of  Chafee 
V.  Fourth  National  Bank,  71  Me.  514,  it  was  held,  <'  that  an  assign- 
ment made  by  an  insolvent  debtor  in  another  jurisdiction  will  not  oper- 
ate n|K>n  proi^erty  in  this  State  so  as  to  defeat  the  attachment  of  a 
creditor  residing  here.  .  .  .  Comity  between  States  is  not  thus  to  be 
extended  to  the  prejudice  of  our  own  citizens."  The  doctrine  is  that 
such  a  conveyance  is  subject  to  the  claims  of  resident  creditors  where 
the  property  is  located.  This  we  regard  as  the  true  rule.  It  is  not 
just  or  fair  that  creditors  in  this  State  should  be  compelled  to  go  to  a 
foreign  State  to  receive  a  pro  rata  share  of  the  debtor's  property,  when 
they  perhaps  extended  credit  alone  upon  the  faith  of  the  debtor's  prop- 
erty in  this  State,  and  to  which  they  looked  for  payment 

The  recognized  law,  well  settled  and  of  uniform  application,  in 
reference  to  the  administration  of  estates,  is,  that  where  a  foreign  ad- 
ministrator or  executor  takes  out  new  or  ancillary  letters  in  another 
country,  the  creditors  residing  in  such  country  must  be  first  paid.  .  .  • 

This  is  the  principle  that  the  comity  between  the  States  requires 
that  administration  be  granted  to  the  foreign  administrator  on  the  im- 
plied condition  that  the  creditors  of  the  State  where  the  property  is 
foood  shall  be  first  paid  fh>m  the  assets  of  the  foreign  deceased  debtor. 
In  analogy  to  this  doctrine,  a  foreign  debtor  cannot  place  his  property 
in  trust  so  as  to  defeat  his  creditors  in  the  State  in  which  this  property 
is  situated.  We  are  not  prepared  to  hold,  fior  do  we  decide,  that  this 
doctrine  applies  to  any  conveyance  except  an  assignment  by  a  debtor 
for  the  benefit  of  his  creditors.  That  is  the  question  presented  in  this 
case,  and  we  decide  it  alone.  That  the  States  have  the  right  to  dis- 
criminate in  favor  of  domestic  creditors,  and  against  foreign  creditors, 
was  fhlly  recognized  by  the  fhimers  of  the  federal  constitution,  and 
the  recognition  of  the  principle  was  one  of  the  grounds  for  providing 
for  a  general  bankrupt  act.  Had  there  been  such  a  law  in  force,  no 
such  assignment  could  have  been  made. 

This  case  is  unlike  the  case  of  Chicago,  Milwaukee  and  St.  Paul 
Ry.  Co.  t'.  Keokuk  Northern  Line  Packet  Co.,  108  111.  817.  In  that 
case  the  property  was  personalty,  that  passed  on  its  sale  bj-  delivery, 
and  situated  in  Missouri,  where  the  receiver  was  appointed,  and  the 
title  vested  in  him  by  his  appointment,  and  the  property  was  brought 
temporarily  into  this  State,  without  any  intention  of  its  remaining 
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permanently.  But  in  this  case  the  property  was  permanently  located 
in  this  State,  and  is  still  here.  It  was  here  when  the  conve^'ance 
was  made.  In  this  there  is  a  broad  and  marked  distinction  between 
the  two  cases.  The  Ciix^nit  Court  therefore  did  not  err  in  refusing 
to  hold  the  propositions  asked  by  the  interpleaders,  as  the  law  gov- 
erning this  case. 

It  is  urged  that  appellee  had  notice  of  the  deed  of  assignment  lie- 
fore  he  commenced  this  suit,  or  such  notice  as  put  him  on  inquiry'. 
We  are  precluded  by  statute  from  reviewing  contraverted  facts  in 
cases  coming  here  from  the  Appellate  Court.  That  was  a  controverted 
fact,  and  the  Appellate  Court  has  conclusively  determined  it,  and  it 
is  beyond  our  power  to  review  that  fact  But  that  question  is  im- 
material to  this  decision. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Appellate 
Court  is  afl^med.  Judgment  affirmed.^ 


MEAD    V.  DAYTON. 

Supreme  Court  of  Errors,  Connecticut.    1859. 

[ReporUd  28  Connedieut,  88.] 

Trover.  The  plaintiff  claimed  title  to  the  property  in  question  as  the 
trustee  in  insolvency  of  one  Joshua  Sands.  The  defendant  claimed 
title  under  a  purchase  from  the  insolvent,  a  short  time  before  his  as- 
signment in  insolvency.* 

Ellsworth,  J.  Several  questions  have  been  made  in  this  case 
which  we  need  not  at  length  consider ;  for  the  main  one,  if  decided 
for  the  defendant,  as  we  think  it  must  be,  is  decisive  of  the  case, 
and  must  be  fatal  to  the  title  of  the  plaintiff  as  assignee  of  Joshua 
Sands. 

On  the  19th  day  of  October,  1857,  the  defendant,  a  resident  of  the 
State  of  New  York,  occupying  a  farm  near  the  line  of  this  State,  came 
into  Connecticut  to  obtain  payment  of  a  debt  due  from  said  Sands.    It 

^  This  case  is  followed  in  Illinois  as  to  assignments  of  both  personal  and  real  estate. 
Sheldon  v,  Wheeler,  82  Fed.  778  (N.  Dist.  III.) ;  Consolidated  Tank-Line  Co.  v. 
Collier,  148  111.  259,  85  N.  E.  756 ;  Smith  v,  Laroson,  184  111.  71,  56  N.  E.  887.  Ace 
Chafee  v.  Fourth  Nat.  Bank,  71  Me.  514  (aemhU),  The  assignment,  if  not  against  the 
public  policy  of  Illinois,  is  valid  as  against  subaequenilj  attaching  foreign  creditors. 
May  V,  First  Nat  Bank,  122  111.  551,  13  N.  E.  806  ;  Woodward  v.  Brooks,  128  111. 
222,  20  N.  E.  685;  Jnilliard  v.  May,  180  111.  87,  22  N.  E.  477  ;  J.  Walter  Thompson 
Co.  V.  Whitehead,  185  111.  454,  56  N.  £.  1106.  Bnt  if  the  assignment  is  against  the 
public  policy  of  the  situs,  even  foreign  creditors  may  attach.  Gardner  v,  Comm.  Nat. 
Bank,  95  111.  298  ;  Woodward  v.  Brooks,  128  111.  222,  20  N.  K  685  (nmbuy  —  En. 

'  Statement  of  facts  and  ai|;uments  of  counsel  are  omitted. —  Ed. 
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appears  from  the  motion,  that  the  negotiation  between  the  parties  as  to 
the  mode  of  pajnng  the  defendant  was  commenced  in  Connecticut^  con- 
tinued in  New  York,  and  afterwards  completed  (that  is,  the  negotiation), 
in  the  former  State,  which  negotiation  terminated  in  an  agreement  that 
the  debtor  should  deliver  to  the  creditor  at  his  residence  in  New  York^ 
certain  articles  of  property  (which  are  the  articles  in  dispute),  in  full 
pa3'ment  and  satisfaction  of  his  debt  of  $590.  On  that  day  the  prop- 
ert}'  was  accordingly  carried  fh)m  Connecticut  and  delivered,  and  by 
the  creditor  received,  at  his  residence  in  New  York,  and  the  note  was 
cancelled.  The  defendant  has  not  at  anj-  time  since  brought  the  prop- 
erty into  this  State,  but  has  only  made  use  of  it  in  New  York,  as  he 
would  use  his  own  property,  claiming  indeed  that  it  was  his  own ;  and 
it  is  for  this  act  of  conversion  that  he  is  now  sued  in  Connecticut^  hav-  * 
ing  come  within  our  borders  for  a  temporary  purpose.  If  these  are  all 
the  facts  in  the  case,  it  is  obvious,  we  think,  that  the  defendant  is  not 
liable  for  the  property.  But  are  they  indeed  all?  The  plaintiff  insists 
that  they  are  not,  for  he  says  that  on  the  21st  of  October,  Sands,  being, 
and  having  been  on  the  said  19th  of  October,  in  failing  circumstances 
and  insolvent,  to  the  knowledge  of  the  defendant,  and  intending  soon  to 
make  an  assignment  of  his  property'  under  and  in  conformity  to  the 
statute  of  the  State  for  the  benefit  of  insolvent  debtors,  assigned  his 
propertj'  to  the  plaintiff,  and  that  the  defendant  knew  of  this  law  and 
was  willing  and  intended  bj*  the  payment  aforesaid  to  get  his  debt 
satisfied  in  full,  while  the  other  creditors  might  be  able  to  get  theirs 
paid  only  in  part. 

I  do  not  understand  that  there  is  any  claim  of  fraud  or  illegality  in 
this  transaction,  beyond  what  is  implied  in  the  effort  of  the  defendant 
(which  was  attended  with  success),  to  obtain  the  full  payment  of  his 
debt  in  the  manner  stated.  This  then  is  the  question :  was  his  obtain- 
ing or  receiving  and  applying  the  property  of  the  debtor  in  New  York, 
where  b}*  the  law  of  New  York  the  preference  of  payment  was  proper 
and  legal,  a  valid  transaction,  or  was  it,  under  the  circumstances, 
fraudulent  and  void? 

We  are  satisfied  that  the  transfer  was  a  good  one,  and  if  good  there 
it  is  good  everj'where,  as  the  law  of  the  situs  is  the  law  which  must 
govern  the  parties  in  this  particular  transaction.  The  agreement  be- 
tween them  here  and  there,  and  the  delivery  and  acceptance  bf  the 
property  in  New  York,  may  well  enough  be  viewed  in  two  aspects  — 
one  confined  to  what  took  place  in  New  York  as  the  chain  of  title,  and 
tlie  other  taking  into  account  what  took  place  in  both  States.  £ither, 
in  my  judgment,  will  lead  to  a  similar  conclusion.  As  to  jbhe  first,  it 
was  agreed  that  the  debt  should  be  paid  at  the  residence  of  the  creditor 
in  New  York.  The  property  was  there  tendered,  and  there  received 
and  applied  as  agreed,  which,  in  itself,  is  an  unexceptionable  transac- 
tion, perfectly  harmonious  with  the  law  of  the  situs,  and  what  is  more, 
with  Uie  duty  which  the  law  recognizes  in  ever}*  case  of  a  debt,  of  mak- 
ing fhll  payment  to  the  creditor. 
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In  this  view,  I  insist,  transaction  should  ha  held  to  be  a  transfer  by 
delivery  in  New  York,  a  matter  falling  within  the  exdasive  jurisdiction 
of  the  State  where  the  parties  were,  and  where  the  property  was  to  be 
received  by  the  creditor,  who  had  a  perfect  right  to  come  here  and  to 
demand  the  payment  of  his  debt  and  to  insist  that  it  should  be  made  to 
him  at  that  place.  The  title  was  thus  complete  and  perfect  in  New  York 
by  the  accord  and  satisfaction  and  delivery.  The  preceding  negotiation 
in  Connecticut,  even  had  it  been  confined  to  this  State,  which  it  was  not, 
is  not  in  my  judgment  a  necessary  part  of  the  defendant's  title.  His 
title  is  good  without  it. 

If  then  the  title  was  acquired  in  New  York,  why  is  it  not  good  every- 
where else,  according  to  the  well"  settled  doctrine  of  international  law, 
especially  as  to  a  citizen  of  that  State?  Would  not  her  courts  insist 
upon  as  much  as  this?  We  are  sure  that  they  would,  and  if  so,  the 
defendant  must  be  held  free  from  accountability  here  for  using  or  con- 
verting this  property  there,  unless  we  mean  to  sa^*  that  among  these 
States  the  rule  of  propert}*  does  not  depend  upon  the  law  of  the 
rei  situsj  but  every  sovereignty  may  act  upon  its  own  notions,  ir- 
respective of  titles  and  rights  required  elsewhere.  No  such  notion 
can  be  tolerated  for  a  moment  as  a  general  rule  of  property,  for  it 
would  introduce  endless  confusion  and  conflict  into  all  our  courts 
of  justice,  and  make  a  man's  rights  of  property  depend  upon  the  place 
he  happened  to  be  in  at  the  time,  and  not  upon  the  law  of  domicil 
or  rei  situs. 

Quite  too  much  stress,  I  must  think,  has  been  laid  on  a  supposed 
violation  of  our  statute  law.  In  my  view  there  is  no  such  violation. 
The  defendant  is  not  chargeable  with  anything  of  the  nature  of  an 
offence.  Being  a  creditor  of  Sands  in  Connecticut,  he  came  to  him 
to  get  payment.  His  debtor  agreed  at  once  to  pay  him,  'and  to 
carry  the  means  of  doing  it  to  the  creditor's  house  in  New  York. 
He  did  so,  and  thereby  paid  and  cancelled  his  note  as  he  well 
might  do.  Was  this  rendered  fhiudulent  and  utterly  void,  because 
the  creditor  understood  that  his  debtor  in  Connecticut  was  in  failing 
circumstances  or  was  insolvent,  and  at  an  early  day  expected  to 
make  an  assignment?  We  think  not.  Suppose  the  creditor  had 
sent  a  letter  to  his  debtor,  instead  of  coming  in  person,  and  thereby 
induced  his  debtor  to  come  to  him  in  New  York  and  pay  him, 
would  this  have  destroyed  the  payment?  Or  if  the  debtor,  being 
transiently  in  New  York,  should  pay  his  creditor  in  full,  both  parties 
knowing  all  the  circumstances,  would  a  future  assignment  in  Con- 
necticut destroy  this  payment  and  render  the  creditor  liable  to  pay 
the  money  to  the  assignee?  We  think  not.  But  it  would  be  so, 
according  to  the  doctrine  claimed  by  the  plaintiff's  counsel.  They 
insist  that  a  foreign  creditor  cannot  be  put  on  a  better  ground  than 
a  domestic  creditor,  and  surely,  say  the}',  such  a  payment  or  such 
an  accord  and  satisfaction  cannot  be  allowed  to  a  domestic  creditor. 
Certainly  not.    But  our  law  does  not  reach  a  New  York  transaction, 
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nor  does  it  control  a  citizen  of  New  York  taking  property  there  in 
payment  of  his  debt.  Such  a  payment  cannot  be  defeated  unless 
our  statute  is  to  have  an  extraterritorial  effect,  for  which  no  one  will 
contend ;  so  that  the  objection  is  not  at  all  of  the  character  assumed 
by  those  who  urge  its  application  to  this  case. 

Once  more,  how  is  the  assignment,  made  as  it  was  two  days  after 
the  delivery  of  the  property  in  New  York,  to  affect  the  title  by 
delivery  on  the  19th,  whether  we  r^ard  the  entire  negotiation,  or 
the  understanding  of  the  parties  and  corresponding  delivery  in  New 
York,  as  conferring  title?  The  sale  was  not  fraudulent  and  void 
at  the  time,  even  if  it  was  subject  to  be  avoided  by  a  future  as- 
signment, as  would  only  be  the  case  if  it  was  altogether  a  Connec- 
ticut transaction.  But  it  was  not  such ;  and  since  the  title  passed 
on  the  19th,  and  was  good  on  that  and  the  next  day,  it  cannot, 
after  that  time,  be  avoided  in  New  York,  unless  our  statute  is  to 
operate  both  retroactively  and  extraterritorially  upon  the  transaction 
of  the  19th,  making  void  what  was  valid  and  legal  before. 

Let  us  look  at  the  plaintiff's  claim  in  another  point  of  view.  The 
defendant  is  said  to  have  come  into  this  State  with  full  knowledge  of 
all  the  circumstances,  and  induced  the  debtor  to  carry  the  propert}*  in 
controversy  out  of  the  State  and  pay  his  New  York  creditor  in  full, 
which,  it  is  said,  works  a  preference  in  favor  of  this  particular  creditor, 
which  our  statute  does  not  allow ;  and  it  is  said  that  the  defendant 
cannot  be  allowed  therefore  to  avail  himself  of  it  in  any  manner  or  to 
any  extent  whatever.  But  wherein  is  the  wrong  ?  Is  it  in  the  creditor's 
inducing  his  debtor  to  come  into  New  York  and  pay  him  what  he  justly 
owed  him  there,  or,  in  other  words,  in  his  inducing  the  defendant  to  keep 
his  promise,  which  the  law  of  the  place  pronounced  to  be  just  and  ob- 
ligatory ?  Johnson  v.  Hunt,  23  Wend.  87.  What  then  is  the  crime 
of  the  defendant?  What  has  he  done  that  is  wicked  or  wrongful  ?  The 
thing  done,  I  must  think,  is  neither  malum  in  se  nor  malum  prohibi- 
tum, though  within  this  State,  in  a  certain  contingent  event,  title  may 
be  taken  away  by  an  express  provision  of  the  statute  in  favor  of  a  gen- 
eral assignee.  If,  before  the  assignment  is  made,  the  property  has 
been  sold  and  delivered  out  of  the  State,  bej'ond  the  jurisdiction  of  our 
law,  to  a  foreign  creditor,  it  is  not  easy  to  see  how  it  can  be  taken  from 
the  creditor,  without  giving  to  the  law  an  extraterritorial  effect  which 
cannot  be  admitted,  and  which  certainly  will  not  be  allowed  in  that 
foreign  State. 

Our  view  of  the  case  is  summarily  expressed  in  the  three  following 
propositions :  1st.  The  title  to  the  propert}'  in  question  passed  to  the 
defendant  in  New  York  on  the  19th  day  of  October,  by  its  delivery 
and  acceptance  in  payment  of  his  debt ;  2d.  The  insolvent  law  of 
Connecticut  cannot  subsequentl.v  divest  the  creditor  of  that  propoi-tv ; 
and  8d.  A  title  legally  acquired  under  the  law  of  the  situs  of  the 
proi^erty,  is,  as  a  general  rule  of  law,  good  elsewhere,  and  will  l>e 
maintained.      Following  these  principles,  we  find  that  the  judge  of  the 
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saperior  court  was  in  error  in  the  view  which  he  took  of  the  law  upon 
the  facts  found,  and  that  the  judgment  below  is  erroneous. 

In  this  opinion  the  other  Judges  concurred,  except  Butler,  J.,  who 
did  not  sit  in  the  case. 

Judgment  reversed} 


OSBORN  V.  ADAMS. 
SuFBKicE  Judicial  Court  of  Massachusetts.    1886. 

[Reported  18  Pickering,  245.] 

The  parties  stated  a  case.  The  demandant  claimed  title  to  certain 
land  in  New  Marlborough,  in  this  county,  by  virtue  of  certain  proceed- 
ings under  a  statute  of  Connecticut  (St  1828,  c.  3,  p.  182).  Adonijah 
C.  Powell,  the  original  proprietor  of  the  land,  on  July  16, 1833,  at 
Canton,  in  Connecticut,  under  the  provisions  of  that  statute,  for  a 
nominal  consideration,  assigned  all  his  property,  including  the  de- 
manded premises,  to  the  demandant,  in  trust,  for  the  benefit  of  all  of 
his  creditors,  both  parties  to  the  deed  being  described  as  of  Canton. 
On  the  same  day  and  in  connection  with  the  assignment,  Powell,  by 
another  deed  also  executed  in  Connecticut,  conveyed  to  the  demandant 
two  parcels  of  land  in  New  Marlborough,  which  embraced  the  de- 
manded premises,  the  deed  referring  to  the  general  assignment  as  to 
the  purposes  of  the  conveyance ;  and  the  last  mentioned  deed  was,  on 
the  same  day,  duly  recorded  in  the  registry  of  deeds  in  tliis  county. 

It  further  appeared,  that  the  demandant  had  not  transferred  or  sold 
the  land,  or  in  any  way  distributed  any  avails  of  the  same ;  and  that 
he  was  not  a  creditor  of  Powell  at  the  time  of  the  assignment  in  trust. 

The  tenant  claimed  under  a  conveyance  from  Edward  Stevens  and 
other  citizens  of  Massachusetts,  who,  as  creditors  of  Powell,  on  July 
20,  1833,  attached  the  premises  for  debts  long  before  contracted  in 
Massachusetts.  The  action  in  which  these  attachments  were  made 
were  entered,  and  Judgments  having  been  recovered  therein,  the  exe- 
cutions were  duly  levied  on  the  demanded  premises.  By  the  Connecti- 
cut St  1828,  c.  3,  p.  182,  it  is  provided  that  all  assignments  of  real 
and  personal  estate  by  any  person  in  failing  circumstances,  with  a  view 
to  his  insolvency,  to  any  person  or  persons,  in  trust  for  his  creditors, 
shall,  as  against  the  creditors  of  such  assignor,  be  deemed  void,  unless 
made  for  the  benefit  of  all  of  such  creditors,  pro  rata^  and  lodged  for 
record  in  the  court  of  probate ;  that  such  trustees  shall  give  bond  to 

^  Ace  Cragin  o.  Lamkin,  7  All.  895.  Sabsequent  removal  of  the  property  by  the 
amignee  to  the  assignor's  or  another  State  will  not  divest  the  title  of  the  former.  The 
Watchman,  1  Ware,  282;  Forbes  v.  Scannell,  18  OaL  242;  McEibbin  v.  EUingson, 
58  Minn.  205,  59  N.  W.  1008 ;  Johnson  v.  Hunt,  23  Wend.  87 ;  Mooie  «.  Willett,  85 
Barb.  663.  Contra^  Gardner  v.  Lewis,  7  Gill,  877.  —  £o. 
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the  court  of  probate  for  the  faithful  performance  of  their  duties ;  and 
that  on  the  complaint  of  any  person  interested  in  the  trust,  such  court 
may  remove  any  trustee  of  the  property  so  assigned  on  sufficient  cause 
being  shown  for  such  removal 

The  only  question  raised  between  the  parties  was  as  to  the  legal 
effect  of  the  proceedings  which  took  place  on  July  16,  1833. 

If  upon  these  facts  the  court  should  be  of  opinion  that  the  legal  title 
to  the  premises  was  in  the  demandant,  the  tenant  was  to  be  defaulted ; 
but  if  they  should  be  of  opinion  that  the  tenant  had  the  better  title, 
the  demandant  was  to  become  nonsuit.^ 

Wilde,  J.  As  to  the  assignment  under  the  statute  of  Connecticut^ 
it  is  very  clear  that  PoweU's  title  to  real  estate  within  this  Common- 
wealth could  not  pass  thereby.  The  title  and  disposition  of  real  estate 
is  exclusively  subject  to  the  laws  of  the  country  where  it  is  situated, 
which  alone  can  prescnbe  a  mode  by  which  a  title  to  it  can  pass. 
M^Cormick  v.  Sullivant,  10  Wheat.  202.  This  statutory  assignment 
therefore,  in  regard  to  real  estate  situated  ia  this  Commonwealth,  is 
merely  void.   It  can  neither  pass  a  title,  nor  aid  one  otherwise  defective. 

The  demandant  then  must  rely  solely  on  his  conveyance  (Vom  Powell, 
and  this,  no  doubt,  would  be  a  valid  title  against  a  stranger,  or  any 
one  not  claiming  under  him.  But  the  tenant  claims  under  the  creditors 
of  Powell,  who  attached  the  demanded  premises  in  a  few  days  after  the 
conveyance  to  the  demandant ;  and  these  attachments  have  been  per- 
fected by  entry  of  the  actions,  and  Judgments  duly  rendered  thereon, 
and  levy  of  executions  in  due  form  of  law.  Such  being  the  title  of  the 
tenant,  it  appears  to  us  very  clear  that  the  demandant's  title  cannot 
prevail  against  it  The  deed  to  the  demandant  was  a  mere  voluntary 
conveyance.  No  consideration  was  paid ;  and  although  the  conveyance 
to  the  demandant  was  in  trust  for  Powell's  creditors,  yet  they  were  not 
parties  to  it,  and  have  not  discharged  their  debts.  It  is  admitted,  that 
DO  sale  or  transfer  of  the  demanded  premises  has  been  made  by  the  de- 
mandant, nor  has  he  in  an3''way  distributed  any  avails  of  the  same. 
He  was  not  a  creditor,  but  a  trustee  only ;  and  the  trust  was  created 
by  the  proceedings  under  the  statute  of  the  State  of  Connecticut,  of 
which  we  can  take  no  notice^  The  conve3*anoe  was  ancillary  to  those 
proceedings,  and  those  being  void  as  against  Powell's  creditors,  it 
follows  conclusively  that  there  was  no  consideration  on  which  the  con- 
veyance can  be  maintained  against  the  title  derived  fh>m  those 
creditors.  We  can  no  more  take  notice  of  a  trust  created  under  a 
foreign  government  than  we  can  of  a  will  not  proved  nor  recorded  in 
this  Commonwealth.  And,  independent  of  the  proceedings  under  the 
statute  of  Connecticut,  the  conveyance  to  the  demandant  was  merely 
voluntary.  According  to  the  agreement  of  the  parties,  therefore,  he 
jnust  become  nonsuit' 

1  Argamentc  of  counsel  are  omitted.  —  Ed. 

s  Ace  Moore  v.  Oharch,  70  la.  208,  80  N.  W.  855 ;  Thompkins  v,  Adams,  41  Kan. 
88,  20  Pac  530 ;  Bentley  v.  Whittemore,  18  K.  J.  £q.  866  ;  Nat  Exchange  Bank  9, 
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In  bb  ARTOLA   HERMANOS. 

Court  of  Appeal.    1890. 
[Reported  24  Quem'a  Bench  Division,  640.] 

Fry,  L.  J.^  The  short  facts  of  this  case,  as  they  appear  to  me  to 
result  from  the  statement  of  the  learned  counsel  and  the  evidence 
before  us,  especially  the  statement  of  affairs  which  has  been  put  in 
evidence,  are  these.  There  were  five  btx>thers,  Spaniards  bj-  birth, 
therefore  presumably  of  Spanish  domicil  of  origin.  Two  of  those 
brothers  are  residing  in  Paris,  one  of  tbem  in  Spain,  and  two  in  Eng- 
land, the  five  brothers  carrying  on  an  extensive  business  as  merchants 
and  bankers  in  Spain,  France,  and  in  England,  and  they  have  in  Spain 
large  immovable  assets.  The  conclusion  from  these  facts  would  natur- 
ally be  that  all  the  five  brothers  have  a  Spanish  domicil  Nothing  has 
appeared  to  the  contrary  of  that  conclusion,  and  as  the  Lord  Chief  Jus- 
tice has  already  observed,  Mr.  Finlay,  who  appeared  for  the  applicant^ 
did  not  desire  time  to  produce  evidence  to  countervail  that  conclusion. 

The  application  made  by  the  French  syndic  is  of  a  double  character. 
In  the  first  place,  he  applies  for  the  rescission  of  a  receiving  order.  In 
the  next  place  he  asks  for  a  stay  of  all  further  proceedings,  and  that 
the  assets  in  the  English  bankruptcy  may  be  handed  over  to  the 
French  syndic.  Now,  with  regard  to  the  receiving  order,  it  appears  to 
me  plain  that  this  court  had  Jurisdiction,  because  the  6th  section  of  the 
Bankruptcy  Act,  1883,  refers  to  the  domicil  of  the  debtor  or  his  oixli- 
nary  residence  or  permanent  place  of  business  for  a  year  before  the 
date  of  the  presentation  of  the  petition.  It  is  not  denied  that  the  cir- 
cumstance of  residence  in  England  is  present  in  the  case  of  two  of  the 
brothers.  Is  there  then  any  ground  on  which  it  would  be  improper  to 
exercise  the  Jurisdiction  of  the  court  in  pronouncing  a  receiving  order? 
I  will  not  say  that  a  receiving  order  would  be  ex  debitojtbttitim;  but  I 
think  a  receiving  order  ought  to  be  pronounced  where  the  conditions 
of  the  Act  have  been  satisfied,  unless  there  be  some  valid  reason  to  the 
contrary. 

Stelling,  81  S.  C.  880,  9  S.  E.  1028.  Convernely,  if  the  assignment  was  invalid  when 
made,  but  wan  good  by  the  law  of  the  sitns,  the  assignee  may  hold  the  land  against 
attaching  creditors.  First  Nat.  Bank  v.  Hughes,  10  Ho.  App.  7  ;  and  see  Chipman 
V.  Peabody,  169  Mass.  420,  84  N.  £.  568.  A  fortiori^  if  the  assignment  is  valid  where 
made  and  by  the  law  of  the  situs,  the  assignee  may  hold  the  land.  King  «.  Glass,  78 
la.  205,  84  N.  W.  820 ;  Palmer  r.  Mason,  42  Mich.  146,  8  N.  W.  945 ;  Sortwell  v. 
Jewett,  9  Oh.  180. 

An  insolvent  assignment  by  act  of  court  will  of  course  not  pass  foreign  real  estate. 
Watson  V.  Holden,  58  Kan.  666  ;  Rogers  p.  Allen,  8  Oh.  488.  And  it  has  been  held 
that  a  deed  of  the  foreign  land,  in  the  form  required  by  the  law  of  the  situs,  given 
under  order  of  the  Court  of  Insolvency,  in  order  to  obtain  a  discharge,  will  not  pass  the 
title.  Hutcheson  v.  Pi^shine,  16  N.  J.  £q.  167  ;  Macdonald  p.  Lumber  Co.,  2  Can. 
861 ;  con^ro,  Lamb  v.  Friefi,  2  Barr,  88.  Such  a  deed  will  pass  the  title  against  the 
assignor  and  his  heirs.    Harvey  v.  Edens,  69  Tex.  420,  6  S.  W.  806.  —  Ed. 

^  The  concurring  opinion  of  Lord  Colkridoe,  C.  J.,  is  omitted.  —  Ed. 
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Now  in  the  present  case  no  sack  reason  has  been  made  out  On 
the  contrary*,  the  presence  of  assets  of  the  firm  to  a  large  extent  in  this 
country  seems  to  me,  as  it  seemed  to  Baggaiiaj',  L.  J.,  in  Mc  parte 
Robinson,  22  Gh.  D.  816,  to  be  a  strong  circumstance  in  favor  of  the 
making  of  a  receiving  order.  I  think,  therefore,  that,  on  the  merits, 
the  receiving  order  ought  not  to  be  rescinded ;  but  I  further  express  at 
least  my  doubt  whether  the  French  sj-ndic  has  any  locus  standi  what- 
ever, either  to  oppose  the  pronouncing  of  a  receiving  order  in  this  coun- 
tr3',  or  to  apply  for  its  rescission  after  it  has  been  pronounced. 

Turning  to  the  second  portion  of  the  application,  namely,  that  all 
proceedings  in  the  English  bankruptcy  may  be  stayed,  I  will  confess 
the  difficulty  which  this  class  of  case  appears  to  me  to  create.  Lord 
Eldon,  I  think,  on  more  than  one  occasion  described  these  cases  as 
being  very  distressing  cases,  and  something  of  the  distress  which  he 
felt  has,  I  think,  remained  to  successive  judges  who  have  had  to  deal 
with  these  concmTent  bankruptcies. 

Three  views  with  regard  to  what  was  the  proper  procedure  of  the 
court  seem  to  me  to  have  come  out  during  the  course  of  the  discussion 
of  the  cases.  One  of  those  views  is  this,  that  where  there  are  concur- 
rent bankruptcies  each  forum  is  to  administer  the  assets  locallj'  situated 
within  its  jurisdiction,  each  forum  of  course  allowing  all  the  creditors, 
wherever  resident,  to  prove,  but  applying  the  doctrine  of  hotchpot  so 
as  to  produce,  so  far  as  may  be,  equality  between  the  proofs  of  the 
various  creditors.-  Now  no  doubt  in  that  mode  of  procedure  there  are 
several  inconveniences,  especially  the  possibility  of  double  or  triple 
proofs,  but  it  may  be  that  those  inconveniences  are  less  than  the 
inconveniences  of  any  other  course.  It  certainly  seems  to  me  that  the 
decision  of  the  House  of  Lords  in  the  case  of  Ewing  v.  Orr-Ewing, 
9  App.  Gas.  34,  tends  to  establish  a  similar  principle  with  regard  to 
the  assets  to  be  administered  in  administration  actions,  because  in 
that  case  they  asserted,  if  I  understand  the  decision  rightl}^  the  juris- 
diction of  the  forum  in  which  the  assets  might  be  locally  situate  to 
administer  those  assets,  although  it  may  be  that  the  law  of  the  domicil 
may  govern  the  mode  of  distribution.  Now  if  that  rule  be  applied,  it  is 
obvious  the  application  to  stay  the  proceeding  must  fail 

Another  rule  which  has  been  suggested  is  this,  that  ever}'  other 
forum  shall  yield  to  the  forum  of  the  domicil,  that  the  forum  of  every 
foreign  country,  every  country  not  of  the  domicil,  shall  act  only  as 
accessory  and  in  aid  of  the  forum  of  the  domiciL  That,  it  is  said,  is 
the^bn^^n  concursuSj  to  which  all  persons  who  are  interested  in  the 
administration  of  the  estate  are  bound  to  have  recourse.  No  doubt 
there  is  a  great  deal  in  point  of  law  and  principle  to  be  said  in  favor 
of  that  view,  and  there  are  certainlj*  some  conveniences  in  it  If  that 
view  were  to  prevail  then  this  present  application  fails.^ 

^  The  personal  estate  of  a  bankropt,  wherever  situated,  passes  to  his  assignee 
appointed  by  the  court  of  his  domicil.  Sill  v.  Worswick,  1  H.  BL  665  ;  Be  Howse, 
8  Juta,  14  ;  Perrin  v.  Tnrton,  1  Transv.  Prov.  25.  — £o. 
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Then  there  is  a  third  view,  which  is  the  only  one  in  which  the  appli- 
cation could  be  saccessfiil,  and  it  is  this,  that  the  forum  of  the  country 
in  which  the  debtor  has  assets  and  which  firet  adjudicates  him  bank- 
rupt, although  it  be  not  the  forum  of  the  domicil,  is  entitled  to  claim 
the  assets  from  the  tribunals  of  other  countries  in  which  he  has  assets. 
That  doctrine  appears  to  me  to  be  an  entirely  unreasonable  one. 
Thei*e  is  this  broad  difference  between  yielding  to  the  forum  of  the 
domicil  and  yielding  to  the  forum  of  the  first  country  which  happens  to 
pronounce  a  man  bankrupt :  —  personal  property  is  said  to  follow  the 
person,  and  from  that  it  follows  that  the  forum  of  domicil  has,  by 
what  has  been  sometimes  called  a  fiction  of  law,  a  right  by  judgment 
against  a  bankrupt  to  divest  him  of  all  personal  property  and  vest  it  in 
his  assignees,  and  by  the  fiction  to  which  I  have  referred  that  judg- 
ment, pronounced  by  the  forum  of  the  domicil,  is  said  to  have  univer- 
sal validit}',  and  to  be  capable  of  transferring  personal  property  locally 
situate  beyond  the  Jurisdiction  of  that  forum.  The  forum,  not  of  the 
domicil  but  of  the  country  in  which  the  debtor  may  have  assets,  has  no 
such  right  to  claim  universal  obedience  to  its  judgment ;  it  has  no  right 
to  pronounce  a  judgment  which  will  extend  beyond  the  personal  assets 
locally  situate  within  its  jurisdiction. 

It  seems  to  me,  therefore,  that  the  contention  which,  as  I  have 
already  said,  is  the  only  one  on  which  the  application  can  succeed  — 
that  every  other  forum  must  3'ield  to  the  forum  of  a  country,  in  which 
there  are  assets,  which  first  pronounces  the  bankrupt<;y  —  is  one  incon- 
sistent with  well-known  principles  of  law.  But  then  it  is  said  that 
Stein's  Case,  1  Rose,  462,  proceeds  on  that  principle,  and  it  was 
elaborately  and  ably  urged  upon  us  that  that  was  the  true  view  of  that 
case.  I  do  not  conceal  from  myself  that  there  are  difi9culties  in  that 
case.  It  is  not  easy  to  see  what  were  the  facts  on  which  the  court 
arrived  at  the  conclusion  with  regard  to  the  domicil  at  which  the}'  did 
arrive.  Further,  it  would  appear  that  the  Scotch  court  considered, 
and  for  aught  I  know  considered  rightly  according  to  Scotch  law,  that 
a  firm  of  merchants  has  a  domicil  as  a  firm,  and  they  seem  further  to 
have  considered  that  a  firm  is  capable  of  having  two  domicils,  and 
they  chose  between  the  two  domicils  only  by  priorit}*  of  adjudication. 
But  nevertheless  the  case  proceeds  upon  this  main  principle,  that  the 
court  of  the  domicil  has  the  right  to  pronounce  a  universally  valid 
judgment  with  regard  to  the  personal  property'  of  the  bankrupt.  That 
proposition  underlies  the  decision,  and  whatever  difficulties  there  may 
be  in  the  application  of  it  do  not  detract  from  it.  That  general  princi- 
ple is  fatal  to  the  present  application. 

Therefore  I  entirely  agree  with  the  Lord  Chief  Justice  in  the  judg- 
ment which  he  has  given,  and  I  think  this  application  must  fail. 

Appeal  dUmiBStd. 
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In  the  Matter  of  the  Acoouktino  of  WAITE. 
Court  of  Appeals,  New  York.    1885. 

[lUportid  99  New  York,  488.] 

Earl,  J.  On  the  15th  day  of  October,  1881,  Haynes  &  Sanger,  a 
firm  doing  basiness  in  the  city  of  New  York,  having  become  insolvent, 
made  a  general  assignment,  for  the  benefit  of  their  creditors,  to  Charles 
Waite,  who  was  a  member  of  the  firm  of  Pendle  &  Waite,  and  in  their 
assignment  preferred  that  firm  as  creditors  for  a  large  amount  Pendle 
&  Waite  did  basiness  in  New  York  and  London,  Waite  being  a  citizen 
of  this  country  residing  in  the  cit}*  of  New  York  and  having  charge  of 
the  business  of  his  firm  there,  and  Pendle  being  a  citizen  of  England 
and  having  charge  of  the  firm  business  there.  That  firm  became  in- 
solvent and  suspended  business  in  England  in  February,  1882,  and 
Waite  then  went  to  England,  and  there  he  and  Pendle  filed  a  petition 
in  the  London  Court  of  Bankruptcjs  in  which  they  recited  their  in- 
ability to  pay  their  debts  in  full,  and  that  they  were  *^  desirous  of 
instituting  proceedings  for  the  liquidation  of  their  affairs  by  arrange- 
ment or  composition  with  their  creditors,  and  hereby  submit  to  the 
jurisdiction  of  this  court  in  the  matter  of  such  proceeding."  Waite 
signed  the  petition  in  person,  and  through  his  counsel  at  once  secured 
the  appointment  of  Schofield  as  receiver,  in  bankruptc}',  of  the  firm 
property. 

Liquidation  by  arrangement  or  composition  is  a  proceeding  under 
the  English  bankruptcy  act  which  provides  that  the  filing  of  such  a 
petition  is  an  act  of  bankruptcy ;  that  a  compromise  proposition  may 
be  made  by  a  debtor,  and  that  if  such  proposition  shall  be  accepted  by 
the  creditors  at  a  general  meeting,  and  then  confirmed  at  a  second 
general  meeting,  and  registered  by  the  court,  it  becomes  binding  and 
may  be  carried  out  under  the  supervision  of  the  court ;  that  if  it  ap- 
pears to  the  court  on  satisfactory  evidence  that  a  composition  cannot 
in  consequence  of  legal  difficulties,  or  for  any  other  sufilcient  cause, 
proceed  without  injustice  or  undue  delay  to  the  creditors,  or  the  debtor, 
the  court  may  adjudge  the  debtor  a  bankrupt  and  proceedings  may  be 
had  accordingly,  and  that  the  title  of  the  trustee  in  bankruptcy,  when 
appointed,  relates  back  to  the  time  of  the  commission  of  the  act  of 
bankruptcy. 

For  reasons  which  it  is  unnecessary  now  to  consider  or  relate,  the 
composition  failed,  and  then  upon  the  application  of  creditors,  which 
was  opposed  by  Waite,  Pendle  A  Waite  were  adjudged  bankrupts,  and 
Schofield  was  appointed  trustee  of  the  firm  property.  By  the  English 
law,  the  due  appointment  of  a  trustee  in  bankruptcy,  under  the  English 
bankruptcy  act,  transfers  to  the  trustee  all  the  personal  property-  of 
the  bankrupt  wherever  situated,  whether  in  Great  Britain  or  elsewhere. 

Notwithstanding  his  bankruptcy,  Waite  continued  to  act  as  assignee 
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of  Soiyoes  &  Sanger  and  couverted  the  assets  of  that  firm  into  money, 
ami  ooder  the  preference  given  to  his  firm  paid  himself  for  tlie  firm  of 
Fondle  &  Waite  the  sum  of  $14,883.70.  He  paid  no  portion  of  that 
sum  to  Fendle  or  to  the  creditors  of  his  firm,  the  American  creditors 
of  sufih  firm  having  been  fully  paid  fh>m  other  assets  of  the  firm. 

After  all  this,  Waite  filed  his  petition  in  the  Court  of  Common  Pleas 
of  the  city  of  New  York  for  a  settlement  of  his  accounts  as  assignee, 
and  citations  were  issued,  served,  and  published  for  that  purpose, 
and  a  referee  was  appointed  to  take  and  state  his  accounts.  In  his 
flMXHMittts  he  entered  and  claimed  a  credit  for  the  sum  paid  to  himself  as 
above  stated.  Schofield,  through  his  attornc}*,  appeared  upon  tbe 
acixHinting  and  as  trustee  objected  to  the  credit  and  claimed  that  sum 
should  be  paid  to  him.  The  referee  ruled  that  the  law  of  this  State 
does  not  recognize  the  validity  of  foreign  bankruptcy  proceedings  to 
transfer  title  to  property  of  the  bankrupt  situated  here,  and  for  that 
reason  held  that  the  payment  by  Waite,  as  assignee,  to  himself  as  a 
memlter  of  the  firm  of  Pendle  &  Waite,  was  valid,  and  that  he  was 
entitled  to  the  credit  claimed.  The  same  view  of  the  law  was  taken 
at  the  special  and  general  terms  of  the  common  pleas,  and  then 
Schofield  appealed  to  this  court 

Wo  have  stated  the  facts  as  found  by  the  referee,  and  as  the  respond- 
ent did  not  and  could  not  except  to  the  findings,  and  is  therefore  in  no 
condition  to  complain  of  them,  we  must  assume  that  they  were  based 
U))on  suflScient  evidence. 

The  transfer  of  the  property  of  Pendle  &  Waite  to  Schofield  as 
trustee  was  in  invitum^  solely  bj*  operation  of  the  English  bankrupt 
laWt  While  the  proceeding  first  instituted  by  the  bankrupts  to  ar- 
range a  composition  with  their  creditors  was  voluntarj-,  the  final  pro- 
oeodlng  through  which  the  adjudication  in  bankruptcy  was  had,  and 
the  trustee  appointed  was  adversary  and  against  their  will,  haying  no 
busts  of  voluntary  consent  to  rest  on.      Willitts  v,  Waite,  25  N.  Y. 

677. 

If  the  transfer  effected  by  the  bankruptcy  proceedings  is  to  have  the 
same  effect  here  as  in  £nglanil,  then  the  title  to  the  money  due  to  the 
bankrupts  trom  Haynes  &  Sanger  was  vested  in  the  trustee.  Schofield 
was  appointed  receiver  of  the  property  of  the  bankrupts  in  March,  1882, 
and  then  the  title  passed  out  of  them.  That  title  continued  in  him  as 
rouulver  until  he  was  appointed  trustee.  After  he  was  appointed  re- 
oi)|vor  and  before  or  afber  he  was  ap|K>inted  trustee  (which  does  not 
nppuar),  Waite  as  assignee  paid  himself  as  a  member  of  the  firm  of 
IVndle  A  Waite  the  sum  of  money  in  controversy.  He  had  notice  of 
tliu  bankruptcy  proceedings  and  knew  that  the  title  to  the  money  due 
ft'om  Haynes  &  Sanger  and  f^om  himself  as  their  assignee  had  passed 
out  of  the  bankrupts  to  Schofield,  and  hence  he  had  no  right  to  make 
payment  to  them.  Schofield  became  substituted  in  their  place,  and 
Waite  was  bound  to  make  payment  to  him,  and  cannot,  therefore,  have 
urudit  for  a  payment  wrongfully  made.    And  Schofield,  standing  in 
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the  place  of  the  original  creditors  of  Hajnes  &  Sanger,  had  the  right 
to  appear  upon  the  accounting  and  object  to  the  erroneous  payment 
made  in  disr^^rd  of  his  rights.  But  the  alleged  payment  was  merely 
formal,  not  reaL  Waite,  the  assignee,  still  has  the  money  and  is 
accountable  for  it  to  the  proper  party.  It  is  not  perceived  how  it  can 
be  claimed  that  Schofleld  was  bound  at  any  time  before  the  account- 
ing to  make  any  demand  upon  the  assignee.  He  was  a  creditor 
hokJing  the  daim  originally  due  to  Pendle  A  Waite,  and  as  such  he 
could  appear  npon  the  accounting,  with  all  the  rights  of  an}-  other 
creditor,  to  protect  his  interests,  and  he  could  not  be  prejudiced  b}' 
a  payment  alleged  to  have  been  made  by  the  assignee  to  bimself. 
All  this  is  upon  the  assumption  that  the  transfer  to  Schofleld  as 
trustee  is  to  haye  the  same  force  and  effect  here  as  against  the  bank- 
rupts as  in  England ;  and  whether  it  must  have,  is  the  important  and 
interesting  question  to  be  determined  npon  this  appeal. 

It  matters  not  that  Waite  was  a  citizen  of  this  countrj*,  domiciled 
here.  He  went  to  England  and  invoked  and  submitteil  to  the  jurisdic- 
tion of  the  bankruptcy  court  there  and  is  bound  by  its  adjudication  to 
the  same  extent  as  if  he  had  been  domiciled  there.  The  adjudication 
estopped  him  Just  as  every  party  is  estopped  by  the  adjudication  of 
a  court  which  has  jurisdiction  of  his  person  and  of  the  subject-matter. 

We  have  not  a  case  here  where  there  is  a'  conflict  between  the 
foreign  trustee  and  domestic  creditors.  So  far  as  appears  no  in- 
justice whatever  will  be  done  to  any  of  our  own  citizens,  or  to  any 
one  else,  by  allowing  the  transfer  to  have  full  effect  here.  Indeed 
Justice  seems  to  require  that  this  money  should  be  paid  to  the  foreign 
trustee  for  distribution  among  the  foreign  creditors  of  the  bankrupts. 

The  effect  to  be  given  in  any  countr}'  to  statutory  in  invitum  trans- 
fers of  property  through  bankruptcy  proceedings  in  a  foreign  country 
has  been  a  subject  of  much  discussion  among  publicists  and  judges, 
and  unanimity  of  opinion  has  not  and  probably  never  will  be  reached. 
We  shall  not  enter  much  into  the  discussion  of  the  subject  and  thus 
travel  over  ground  so  much  marked  by  the  footsteps  of  learned  jurists. 
Our  main  endeavor  will  be  to  ascertain  what,  by  the  decisions  of  the 
courts  of  this  State,  has  become  the  law  here.^ 

In  Willitts  V.  Waite  (25  N.  Y.  577),  it  was  held  that  statutory  re- 
ceivers appointed  in  Ohio  could  not  enforce  their  title  to  the  propert}* 
of  the  insolvent  in  this  State  against  creditors  subsequently  attaching 
it  here,  under  our  laws.  In  that  case,  while  Sutherland,  J.,  was  of 
opinion  that  from  comit}'  the  courts  of  this  State  should  recognize  and 
allow  some  effect  to  a  foreign  involuntary  bankrupt  proceeding,  3'et  he 
erroneously  said  that  he  understood  that  a  title  under  such  proceedings 

^  The  learned  judge  here  examined  the  following  cases  :  Bird  v.  Caritat,  2  Johns. 
842;  Raymond  v.  Johnson,  11  Johns.  488  ;  Holmes  v.  Remsen,  4  Johns.  Ch.  460; 
Holmes  v.  Remaen,  20  Johns.  229 ;  Plestoro  o.  Abraham,  I  Paige,  286,  8  Wend.  588  ; 
Johnson  v.  Hunt,  28  Wend.  87 ;  Hoyt  v.  Thompson,  5  N.  Y.  820,  19  N.  Y.  207.  — 
Ed. 
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''  would  not  be  reoogQized  by  the  courts  of  this  State,  even  when  the 
question  arises  entirely  between  the  bankrupt  and  his  assignees  and 
creditors  all  residing  in  the  country  under  whose  laws  the  assignment 
was  made."  Allen,  J.,  writing  in  the  same  case,  said:  ^^  A  quasi 
effect  may  be  ^iven  to  the  law  (of  a  foreign  State)  as  a  matter  of 
comity  and  interstate  or  international  courtesy*,  when  the  rights  of 
creditors  or  bona  fide  purchasers,  or  the  interests  of  the  State  do  not 
interfere,  by  allowing  the  foreign  statutorj*  or  legal  transferee  to  sue 
for  it  in  the  courts  of  the  State  in  which  the  propeity  is ; "  and  that 
^'  the  State  will  do  justice  to  its  own  citizens  so  far  as  it  can  be  done 
by  administering  upon  property  within  its  junsdiction,  and  will  yield 
to  comit}'  in  giving  effect  to  foreign  statutory  assignments  only  so  far 
as  may  be  done  without  impairing  the  remedies  or  lessening  the  securi- 
ties which  our  laws  have  provided  for  our  own  citizens.''  The  rule,  as 
stated  by  Judges  Piatt,  Ruggles,  Allen,  and  other  eminent  Jurists, 
whose  opinions  we  have  quoted,  were  also  fully  recognized  in  the  fol- 
lowing cases:  Peterson  v.  Chemical  Bk.,  82  N.  Y.  21 ;  Kelly  v,  Crapo, 
45  N.  Y.  86  ;  Osgood  t;.  Maguire,  61  N.  Y.  524 ;  Hibernia  Bk.  v.  La- 
combe,  84  N.  Y.  867 ;  Matter  of  Bristol,  16  Abb.  Pr.  184 ;  Bunk  v.  St. 
John,  29  Barb.  585 ;  Barclay  t;.  Quicksilver  Mining  Co.,  6  Lans.  25 ; 
Hooper  v.  Tuckerman,  8  Sandf.  811 ;  Olyphant  v.  Atwood,  4  Bosw. 
459  ;  Hunt  v.  Jackson,  5  Blatchf.  849. 

From  all  these  cases  the  following  rules  are  to  be  deemed  thoroughly 
recognized  and  established  in  this  State :  (1)  The  statutes  of  foreign 
States  can  in  no  case  have  any  force  or  effect  in  this  State  ex  propria 
vigore^  and  hence  the  statutory  title  of  foreign  assignees  in  bankruptcy' 
can  have  no  recognition  here  solely  by  virtue  of  the  foreign  statute. 
(2)  But  the  comity  of  nations  which  Judge  Denio  in  Peterson  v. 
Chemical  Bank  {mpro^  said  is  a  part  of  the  common  law,  allows  a  cer* 
tain  effect  here  to  titles  derived  under,  and  powers  created  by  the  laws 
of  other  countries,  and  from  such  comity  ther titles  of  foreign  statutory 
assignees  are  recognized  and  enforced  here,  when  they  can  be,  without 
injustice  to  our  own  citizens,  and  without  prejudice  to  the  rights  of 
creditors  pursuing  their  remedies  here  under  our  statutes ;  provided 
also  that  such  titles  are  not  in  conflict  with  the  laws  or  the  public  policy 
of  our  State.  (8)  Such  foreign  assignees  can  appear  and,  subject  to 
the  conditions  above  mentioned,  maintain  suits  in  our  courts  against 
debtors  of  the  bankrupt  whom  they  represent,  and  against  others  who 
have  interfered  with,  or  withhold  the  property  of  the  bankrupt 

If  it  be  admitted,  as  it  must  be  under  the  authorities  cited,  that 
Schofield  can,  as  assignee  of  Pendle  &  Waite,  have  a  standing  in  our 
courts,  and  timt  his  title  will  be  so  far  recognized  here  that  he  can 
sue  the  debtors  of  that  firm  to  recover  the  amount  owing  to  the  firm, 
why  may  he  not  sue  the  bankrupts?  If  the  assignee  could  sue  Haynes 
&  Sanger  to  recover  what  they  owed  the  bankrupts,  why  can  he  not  be 
permitted  to  sue  the  bankrupts  for  money  or  property  placed  in  their 
hands  to  pay  the  debt?    If  he  could  sue  Haynes  &  Sanger^  why  could 
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not  he  sue  their  assignee,  although  a  member  of  the  bankrupt  firm,  to 
recover  the  money  placed  ini  his  hands  to  pa}*  their  debt?  No  prin- 
ciple of  Justice,  no  public  policy  requires  the  courts  of  this  State  to 
ignore  the  title  of  this  assignee  at  the  instance  of  one  of  the  bank- 
rupts. No  injustice  will  be  done  to  Waite  if  Ihis  money  be  taken  to 
pay  his  creditors,  and  public  policj*  does  not  require  that  the  courts 
of  this  Stat^  should  protect  him  in  his  eiTorts  either  to  cheat  his 
creditors  or  his  partner.  If  it  be  conceded,  as  it  must  be,  that  the  title 
of  a  foreign  statutory  assignee  is  good  in  this  State  for  any  purpose 
against  anybodj^  it  seems  to  us  that  it  ought  to  be  held  good  Against 
the  bankrupt  against  whom  an  adjudication  in  bankruptcy  has  been 
pronounced  which  is  binding  upon  him. 

Before  such  an  adjudication  can  be  held  to  be  efficacious  in  a  foreign 
country  to  transfer  title  to  propert}^  the  bankrupt  court  must  have  had 
Jurisdiction  of  the  bankrupt  either  because  made  in  the  country  of  his 
domicil  or  because  he,  although  domiciled  elsewhere,  submitted  to  the 
Jurisdiction  or  in  some  other  way  came  under  the  Jurisdiction  of  the 
bankrupt  court.  Here  Pendle  &  Waite  did  most  of  their  business  in 
England.  Most  of  their  assets  and  of  their  creditors  were  there,  and 
while  Pendle  alone  was  domiciled  there,  Waite  went  there  and  sub- 
mitted to  the  jurisdiction  of  the  bankrupt  court  and  exposed  himself  to 
the  operation  of  English  law.  He  is  therefore  bound  by  the  adjudica- 
tion of  the  court  as  he  would  have  been  if  domiciled  there,  and  the 
Judgment  had  been  in  a  common  law  court  upon  any  personal  cause  of 
action. 

The  decisions  in  the  federal  courts,  and  in  most  of  the  other  States, 
are  in  harmony  with  the  views  we  have  expressed ;  and  so  are  the  doc- 
trines of  all  the  great  jurists  who  have  written  upon  the  subject  of 
private  international  law.  2  Bell's  Ck>mm.  681,  687;  Wheaton's  Int 
L.  [8th  ed.,  by  Dana],  §§89,  90,  91,  144  and  note;  2  Kent's  Ck>mm. 
405;  Wharton's  Confl.  of  Laws,  §§  853,  368,  391,  735,  786;  Stop's 
Confl.  of  Laws,  §§  403,  410,  412,  414,  420,  421. 

There  are  but  two  cases  in  this.  State  which  really  hold  anything  in 
conflict  with  these  views,  and  they  are  Mosselman  v.  Caen  (34  Barb. 
66;  N.  Y.  Sup.  Ct.  [4  T.  <&  C]  171).  In  the  first  case  the  action 
was  by  foreign  trustees,  appointed  in  bankraptcy  proceedings,  to  ro- 
cover  goods  in  the  possession  of  the  defendant  in  this  country,  and  the 
plaintiffs  recovered.  The  defendant  appealed,  and  sought  to  reverse 
the  judgment  upon  the  ground  that  the  plaintiffs  did  not,  as  trustees, 
have  any  title  to  the  property.  The  judgment  was  affirmed,  op  the 
ground  that  the  defendant  did  not  raise  the  question  of  title  at  the 
trial.  But  the  judges  writing  were  of  opinion  that  the  plaintiffs  did 
not  have  any  title  to  the  bankrupt's  property  located  here,  and  one  of 
them  (Sutherland,  J.)  stated  that  the  case  of  Abraham  v.  Plestoro 
(3  Wend.  538),  confirmed  by  Johnson  v.  Hunt,  '*  would  seem  to  be  con- 
clusive upon  the  question,  whether  our  courts  will  recognize  or  enforce 
a  right  or  title  acquired  under  a  foreign  bankrupt  law  or  foreign  bank- 
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roptcj  judicial  proceedings.  The  case  of  Abraham  v.  Plestoro  was  cer- 
tainly verj'  broad  in  its  repudiation  of  foreign  bankruptcy  proceedings, 
and  went  much  further  than  the  case  of  Holmes  v,  Bemsen  (20  Johns. 
229)  ;  but  I  think  it  must  be  deemed  conclusive  authority  for  saying, 
that  had  the  defendant  raised  the  question  by  demurrer,  or  on  the  trial, 
it  must  have  been  held  that  the  plaintiffs  could  not  maintain  this 
action."  In  the  second  case  Davis,  P.  J.,  writing  the  opinion  of  the 
CQurt,  said :  ^'  It  seems  to  be  the  settled  law  of  this  State  that  our 
courts  will  not  recognize  or  enforce  a  right  or  title  acquired  under  a 
foreign*bankrupt  law,  or  foreign  bankrupt  proceedings,  so  far  as  affects 
property  within  their  jurisdiction,  or  demands  against  residents  of  the 
State."  These  two  cases  arc  unsupported  by  authority,  and  are,  we 
think,  opposed  to  sound  principles,  and  are  in  conflict  with  the  current 
of  authority  in  this  State. 

We  are,  therefore,  of  opinion  that  Schofield  was  competent  to  appear 
upon  the  accounting  to  protect  the  interests  of  the  bankrupt  estate 
which  he  represented,  and  that,  upon  the  facts  as  they  appear  in  this 
record,  his  objection  to  the  allowance  of  the  payment  made  bj*  the 
assignee  to  himself  ought  to  have  prevailed,  and  that  he  should  be  re- 
cognized as  a  creditor  for  the  amount  of  such  payment 

It  follows  that  the  orders  of  the  General  and  Special  Terms  should 
be  reversed,  and,  as  the  facts  may  be  varied  or  more  fully  presented 
upon  a  new  hearing,  the  matter  should  be  remitted  to  the  Special  Term 
for  further  proceedings  upon  the  same  or  new  evidence,  in  accordance 
with  the  rules  of  law  herein  laid  down,  and  that  the  appellant  sliould 
recover  from  the  respondent  costs  of  the  appeals  to  the  General  Term 
and  to  this  court 

All  concur.  Ordered  accordingly. 


SECURITY  TRUST  COMPANY  t>.  DODD,  MEAD  <&  CO. 

Supreme  Court  of  the  United  States.    1899. 

[Beparted  178  United  States,  624.] 

This  was  an  action  originally  instituted  in  the  District  Court  for  the 
Second  Judicial  District  of  Minnesota,  by  the  Security  Trust  Company, 
as  assignee  of  the  D.  D.  Merrill  Company,  a  corporation  organized 
under  the  laws  of  Minnesota,  against  the  firm  of  Dodd,  Mead  &  Com- 
pany, a  partnership  resident  in  New  York,  to  recover  the  value  of 
certain  stereotyped  and  electrotyped  plates  for  printing  books,  upon 
the  ground  that  the  defendants  had  unlawfully  converted  the  same  to 
their  own  use.  The  suit  was  duly  removed  from  the  State  court  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Minnesota,  and 
was  there  tried.    Upon  such  trial  the  following  facts  appeared :  — 
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The  D.  D.  Merrill  Company  having  become  insolvent  and  unable  to 
pay  its  debts  in  the  usual  course  of  business,  on  September  23,  1898, 
executed  to  the  Security  Trust  Company,  the  plaintiff  in  error,  an  as- 
signment under  and  pursuant  to  the  provisions  of  chapter  148  of  the 
laws  of  1881  of  the  State  of  Minnesota,  which  assignment  was  properly 
filed  in  the  office  of  the  clerk  of  the  District  Court.  The  Trust  Company- 
accepted  the  same,  qualified  as  assignee,  took  possession  of  such  of  the 
property  as  was  found  in  Minnesota,  and  dis|X)sed  of  the  same  for  the 
benefit  of  creditors,  the  firm  of  Dodd,  Mead  &  Company  having  full 
knowledge  of  the  execution  and  filing  of  such  assignment. 

At  the  date  of  this  assignment,  the  D.  D.  Merrill  Company-  was 
indebted  to  Dodd,  Mead  &  Company  of  New  York  in  the  sum  of 
$1,249.98,  and  also  to  Alfred  Mudge  &  Sons,  a  Boston  co-partnership 
in  the  sum  of  $126.80,  which  the}*  duly  assigned  and  transferred  to 
Dodd,  Mead  &  Company,  making  the  total  indebtedness  to  them 
$1,376.78. 

Priof  to  the  assignment,  the  D.  D.  Memll  Company  was  the  owner 
of  the  pereonal  property  for  the  value  of  which  this  suit  was  brought. 
This  propert}'  was  in  the  custody  and  possession  of  Alfred  Mudge  & 
Sons  at  Boston,  Massachusetts,  until  the  same  was  attached  b}*  the 
sheriff  of  Suffolk  County,  as  hereinafter  stated. 

The  firm  of  Alfred  Mudge  and  Sons  was,  prior  to  March  8,  1894, 
informed  of  the  assignment  by  the  Merrill  Company,  and  at  about  the 
date  of  such  assignment  a  notice  was  served  upon  them  by  George  £. 
Merrill  to  the  effect  that  he  Merrill,  took  {lossession  of  the  propert}' 
in  their  custody  for  and  in  behalf  of  the  Security  Trust  Company,  as- 
signee aforesaid. 

On  March  8,  1894,  Dodd,  Mead  &  Company  commenced  an  action 
against  the  D.  D.  Merrill  Compan}*  in  the  superior  court  of  the  count}' 
of  Suffolk,  upon  their  indebtedness,  caused  a  writ  of  attachment  to  be 
issued,  and  the  property  in  possession  of  Mudge  &  Sons  seized  upon 
such  writ  A  summons  was  served  by  publication  in  the  manner  pre- 
scribed b}'  the  Massachusetts  statutes,  although  there  was  no  personal 
service  upon  the  Merrill  Compan}*.  The  Security  Trust  Company,  its 
assignee,  was  informed  of  the  bringing  and  pendency  of  this  suit  and 
the  seizure  of  the  property,  prior  to  the  entering  of  a  judgment  in  s&id 
action,  which  judgment  was  duly  rendered  August  6,  1894,  execution 
issued,  and  on  September  27, 1894,  the  attached  propert}^  was  sold  at 
public  auction  to  Dodd,  Mead  &  Companj*,  the  execution  creditors,  for 
the  sum  of  $1,000. 

Upon  this  state  of  facts,  the  Circuit  Court  of  Api>eals  certified  to 
this  court  the  following  questions :  — 

*^  First.  Did  the  execution  and  delivery  of  the  aforesaid  deed  of 
assignment  by  the  D.  D.  Merrill  Company  to  the  Security  Trust  Com- 
pany and  the  acceptance  of  the  same  by  the  latter  company  and  its 
qualification  as  assignee  thereunder,  vest  said  assignee  with  the  title 
to  the  personal  property  aforesaid,  then  located  in  the  State  of  Massa- 
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chusetts,  and  in  the  custody  and  possession  of  said  Alfred  Mudge  Sb 
Sons? 

^'  Second.  Did  the  execution  and  delivery  of  said  assignment  and 
the  acceptance  thereof  by  the  assignee  and  its  qualification  thereunder, 
in  the  manner  aforesaid,  together  with  the  notice  of  such  assignment 
which  was  given,  as  aforesaid,  to  Alfred  Mudge  &  Sons  prior  to  March 
8,  1894,  vest  the  Security  Trust  Company  with  such  a  title  to  the  per- 
sonal property  aforesaid  on  said  March  8,  1894,  that  it  could  not  on 
said  day  be  lawfully  seized  by  attachment  under  process  issued  by  the 
superior  court  of  Suffolk  County,  Massachusetts,  in  a  suit  instituted 
therein  by  creditors  of  the  D.  D.  Merrill  Company,  who  were  residents 
and  citizens  of  the  State  of  New  York,  and  who  had  notice  of  the  as- 
signment but  had  not  proven  their  claim  against  the  assigned  estate 
nor  filed  a  release  of  their  claim?" 

Bbovtn,  J.  This  case  raises  the  question  whether  an  assignee  of  an 
insolvent  Minnesota  corporation  can  maintain  an  action  in  the  courts 
of  Minnesota  for  the  conversion  of  property  formerly  belonging  to  the 
insolvent  corporation,  which  certain  New  York  creditors  had  attached 
in  Massachusetts,  and  sold  upon  execution  against  such  corporation. 
The  question  was  also  raised  upon  the  argument  how  far  an  assign- 
ment, executed  in  Minnesota,  pursuant  to  the  general  assignment  law 
of  that  State,  by  a  corporation  there  resident,  is  available  to  pass  per- 
sonal property  situated  in  Massachusetts  as  against  parties  resident  in 
New  York,  who,  subsequent  to  the  assignment,  had  seized  such  prop- 
erty' upon  an  attachment  against  the  insolvent  corporation. 

The  assignment  was  executed  under  a  statute  of  Minnesota,  the 
material  provisions  of  which  are  hereinafter  set  forth.  The  instrument 
makes  it  the  duty  of  the  assignee  ^^  to  pay  and  discharge,  in  the  order 
and  precedence  provided  by  law,  all  the  debts  and  liabilities  now  due 
or  to  become  due  from  said  party  of  the  first  part,  together  with  all  in- 
terest due  and  to  become  due  thereon,  to  all  its  creditors  who  shall  file 
releases  of  their  debts  and  claims  against  said  party  of  the  first  part, 
according  to  chapter  148  of  the  General  Laws  of  the  State  of  Minne- 
sota for  the  year  1881,  and  the  several  laws  amendator}'  and  supple- 
mentary thereof,  and  if  the  residue  of  said  proceeds  shall  not  be 
sufficient  to  pay  said  debts  and  liabilities  and  interest  in  full,  tiien  to 
apply  the  same  so  far  as  they  will  extend  to  the  payment  of  said  debts 
and  liabilities  and  interest,  proportionately  on  their  respective  amounts, 
according  to  law  and  the  statute  in  such  case  made  and  provided ;  and 
if,  after  the  payment  of  all  the  costs,  charges,  and  expenses  attending 
the  execution  of  said  trust,  and  the  payment  and  discharge  in  full  of 
all  the  said  debts  of  the  party  of  the  first  part,  there  shall  be  any  sur- 
plus of  the  said  proceeds  remaining  in  the  hands  of  the  party  of  the 
second  part,  then.  Third,  repay  such  surplus  to  the  party  of  the  first 
part,  its  successors  and  assigns." 

The  operation  of  voluntary  or  common  law  assignments  upon  prop- 
erty situated  in  other  States  has  been  the  subject  of  frequent  discus- 
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BioD  in  the  courts^  and  there  is  a  general  consensas  of  opinion  to  the 
effect  that  such  assignments  will  be  respected,  except  so  far  as  they 
come  in  conflict  with  the  rights  of  local  creditors,  or  with  the  laws  or 
public  policy  of  the  State  in  which  the  assignment  is  sought  to  be  en- 
forced. The  cases  in  this  court  are  not  numerous^  but  they  are  all 
consonant  with  the  above  general  principle.  Black  v.  Zacbarie, 
3  How.  483  ;  Livermore  v,  Jenckes,  21  How.  126 ;  Green  v.  Van  Bus- 
kirk,  5  Wall.  307 ;  Hervey  v.  R.  I.  Locomotive  Works,  93  U.  S.  664 ; 
Cole  V.  Cunningham,  133  U.  S.  107  ;  Bamett  v.  Kinney,  147  U.  S.  476. 

But  the  rule  with  respect  to  statutory  assignments  is  somewhat  dif- 
ferent. While  the  authorities  are  not  altogether  harmonious,  the  pre- 
vailing American  doctrine  is  that  a  conveyance  under  a  State  insolvent 
law  operates  onl}*  upon  property  within  the  territory  of  that  State,  and 
that  with  respect  to  property  in  other  States  it  is  given  only  such  effect 
as  the  laws  of  such  State  permit ;  and  that,  in  general,  it  must  give 
wa}'  to  claims  of  creditors  pursuing  their  remedies  there.  It  passes  no 
title  to  real  estate  situated  in  another  State.  Nor,  as  to  personal 
propertj*,  will  the  title  acquired  b}'  it  prevail  against  the  rights  of  at- 
taching creditors  under  the  laws  of  the  State  where  the  property  is 
actually  situated.  Harrison  v.  Sterry,  5  Cranch,  289,  302 ;  Ogden 
V.  Saunders,  12  Wheat  213 ;  Booth  v.  Clark,  17  How.  322 ;  Blake  v. 
Williams,  6  Pick.  286;  Osborn  v.  Adams,  18  Pick.  245;  Zipcey  v. 
Thompson,  1  Gray,  243;  Abraham  v.  Plestoro,  3  Wend.  538,  over- 
ruling Holmes  v.  Remsen,  4  Johns.  Gh.  460;  Johnson  t;.  Hunt,  23 
Wend.  87 ;  Hoyt  v.  Thompson,  5  N.  Y.  320 ;  Willitts  v.  Waite,  25 
X.  y.  577 ;  Kelly  v.  Crapo,  45  N.  Y.  86 ;  Barth  v.  Backus,  140  N.  Y. 
230;  Welder  v.  Maddox,  66  Tex.  372;  Rhawn  v.  Pearce,  110  III. 
350;  Catiin  v.  Wilcox  Silver  Plate  Co.,  123  Ind.  477.  As  was  said 
bj-  Mr.  Justice  McLean  in  Oakey  t?.  Bennett,  11  How.  33,  44,  *^A 
statutable  conveyance  of  property  cannot  strictly  operate  be3'ond  the 
local  Jurisdiction.  Any  effect  which  may  be  given  to  it  beyond  this 
does  not  depend  upon  international  law,  but  the  principle  of  comity ; 
and  national  comity  does  not  require  any  government  to  give  effect  to 
such  assignment  when  it  shall  impair  the  remedies  or  lessen  the  secur- 
ities of  its  own  citizens.  And  this  is  the  prevailing  doctrine  in  this 
country.  A  proceeding  in  rem  against  the  property  of  a  foreign  bank- 
i-upt,  under  our  local  laws,  may  be  maintained  by^  creditors,  notwith- 
standing the  foreign  assignment"  Similar  language  is  used  by  Mr. 
Justice  Story  in  his  Conflict  of  Laws,  §  414.^ 

The  statute  of  Minnesota,  under  which  this  assignment  was  made, 
provides  in  its  first  section  that  an}^  insolvent  debtor  '^  xpay  make  an 

^  Aee,  Le  Chevalier  v.  Lynch,  1  Doug.  170  ;  Reynolds  v.  Adden,  ISA  U.  S.  848 ; 
Betton  V.  Valentine,  1  Curt.  168  ;  Paine  v.  Lester,  44  Conn.  196 ;  Rhawn  v.  Pearce, 
110  111.  850;  Jvihnson  v.  Parker,  4  Bush.  149  {tcmble);  Metcalf  v.  Yeaton,  51  Me. 
198  ;  Wood  v.  Parsons,  27  Mich.  159 ;  Beer  v.  Hooper,  82  Biiss.  246  ;  Hoyt  v.  Thomp- 
son, 19  N.  T.  207  ;  Bizzell  v,  Btfdient,  2  Oar.  L.  Rep.  254 ;  Milne  v.  Moreton,  6  Binn. 
858 ;  OoodHell  v.  Benson,  18  R.  1.  226  (aeinbU)  ;  McClure  v,  Campbell,  71  Wis.  850, 
87  N.  W.  848.    Contra,  Long  o.  Girdwood,  150  Pa.  413,  24  Atl.  711.  —  Ed. 
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assigumeiit  of  all  his  unexempt  property  for  the  equal  benefit  of  all  his 
bo7ia  fide  creditors,  who  shall  file  releases  of  their  demands  against 
such  debtor,  as  herein  provided."  That  such  assignments  shall  be 
acknowledged  and  filed,  and  if  made  within  ten  days  after  the  assign- 
or's property  has  been  garnished  or  levied  upon,  shall  operate  to  vacate 
such  garnishment  or  levy  at  the  option  of  the  assignee,  with  certain 
exceptions.  The  second  section  provides  for  patting  an  insolvent 
debtor  into  involuntary  bankruptcy  on  petition  of  his  creditors,  upon 
his  committing  certain  acts  of  insolvenc}',  and  for  the  appointment  by 
the  court  of  a  receiver  with  power  to  take  possession  of  all  his  prop- 
erty, not  exempt,  and  distribute  it  among  his  creditors.  Under  either 
section  only  those  creditors  receive  a  benefit  from  the  act  who  file  re- 
leases to  the  debtor  of  all  their  demands  against  him.  This  statute 
was  held  not  to  conflict  with  the  Federal  Constitution  in  Denny  v, 
Bennett,  128  U.  S.  489. 

The  construction  given  to  this  act  by  the  Supreme  Court  of  Minnesota 
has  not  been  altogether  uniform.  In  Wendell  v.  Lebon,  30  Minn. 
234,  the  act  was  held  to  be  constitutional.  It  was  said  that  *^  the  act 
in  its  essential  features  is  a  bankrupt  law;"  but  it  was  intimated  that 
it  included  all  the  debtor's  property*  wherever  situated;  ^'and  while 
other  jurisdictions  might,  on  grounds  of  policj-,  give  preference  to 
domestic  attaching  creditors  over  foreign  assignees  or  receivers  in 
bankruptcy,  yet,  subject  to  this  exception,  they  would,  on  principles 
of  comity,  recognize  the  rights  of  such  assignees  or  receivers  to  the 
possession  of  the  property  of  the  insolvent  debtor.*' 

In  In  re  Mann,  32  Minn.  60,  the  act  was,  in  efifect,  again  pnn 
nounced  *'  a  bankrupt  law,  providing  for  voluntary  bankruptcy  by  the 
debtor's  assignment ;  '^  and  in  this  respect  differing  from  a  previous 
assignment  law.     See  also  Simon  v.  Mann,  33  Minn.  412,  414. 

In  Jenks  v.  Ludden,  34  Minn.  482,  it  was  held  that  the  courts 
of  that  State  had  no  right  to  enjoin  the  defendant,  who  was  a  citizen 
of  Minnesota,  from  enforcing  an  attachment  lien  on  certain  real  prop- 
erty in  Wisconsin  owned  by  the  insolvent  debtors,  although  the  exe- 
cution of  the  assignment  might,  under  the  Minnesota  statute,  have 
dissolved  such  an  attachment  in  that  State;  and  that,  even  if  they  had 
the  power  to  do  so,  they  ought  not  to  exercise  their  discretion  in  that 
case,  where  the  only  effect  might  be  to  enable  non-resident  creditors  to 
step  in  and  appropriate  the  attached  property.  The  court  repeated 
the  doctrine  of  tlie  former  case,  that  the  act  was  a  bankrupt  act ;  tlie 
assignee  being  in  effect  an  ofl3cer  of  the  court,  and  the  assigned  prop- 
erty being  in  custodia  legis,  and  administered  by  the  court  or  under  its 
direction.  The  court  added :  "  We  may  also  take  it  as  settled  that  the 
question  whether  property  situated  in  Wisconsin  is  subject  to  attach- 
ment or  levy  by  creditors,  notwithstanding  any  assignment  made  in 
another  State,  is  to  be  determined  exclusively  by  the  laws  of  Wiscon- 
sin." To  the  same  effect  see  Daniels  v.  Palmer,  35  Minn.  347 ; 
Warner  v,  Jaffray,  96  N.  Y.  248. 
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Upon  tbe  other  hand,  in  Covey  v.  Cutler,  55  Minn.  18,  an  in- 
solvent debtor  who  had  made  an  assignment  under  this  statute,  had  a 
certain  amount  of  salt  in  Wisconsin,  which  the  defendants  had  attached 
in  a  Wisconsin  court.  The  salt  was  sold  upon  the  judgment,  bid  in  by 
them,  and  the  assignee  in  Minnesota  brought  an  action  to  recover  the 
value  of  the  salt.  Defendants  answered,  claiming  that  the  assignee 
never  took  possession  of  the  salt,  and  that  the  Minnesota  assignment 
was  ineffectual  to  transfer  the  title  to  property  in  Wisconsin  as  against 
attaching  creditors  there.  Plaintiff  was  held  entitled  to  judgment  upon 
the  ground  that  a  voluntary  conveyance  of  pei*sonal  property,  valid  bj' 
the  law  of  the  place,  passed  title  wherever  the  property  may  be  situated 
and  that  such  ti*ansfers,  upon  principles  of  comity,  would  be  recognized 
as  effectual  in  other  States  when  not  opposed  to  public  policy  or  repug- 
nant to  their  laws.  It  is  difficult  to  reconcile  this  with  the  pievious 
cases,  or  with  that  of  Green  v.  Van  Buskirk,  7  Wall  139.  The  as- 
signment was  apparently  treated  as  a  voluntary  or  common  law  assign- 
ment This  ruling  was  repeated  in  Hawkins  v,  Ireland,  64  Minn. 
889,  in  which  an  assignment  under  this  statute  was  said  not  to  be  in- 
voluntary but  voluntary,  and  that  a  court  of  equity  had  the  power  to, 
and  would,  restrain  one  of  its  own  citizens,  of  whom  it  had  jurisdiction, 
from  prosecuting  an  action  in  a  foreign  State  or  jurisdiction,  whenever 
the  facts  of  the  case  made  it  necessary  to  do  so,  to  enable  the  court  to 
do  justice  and  prevent  one  of  its  citizens  fh>m  taking  an  inequitable 
advantage  of  another.  This  accords  with  Dehon  v.  Foster,  4  Allen, 
545,  and  Cunningham  v.  Butler,  142  Mass.  47 ;  s.  c,  svA  nom.  Cole 
V.  Cunningham,  188  U.  S.  107. 

The  earlier  opinions  of  the  Supreme  Court  of  Minnesota  to  the  effect 
that  the  statute  in  question  was  a  bankrupt  act,  were  followed  by 
the  Supreme  Court  of  Wisconsin  in  McClure  v.  Campbell,  71  Wis. 
850,  in  which  it  was  held  that  the  assignment  could  have  no  legal 
operation  out  of  the  State  in  which  the  proceedings  were  had,  and  that 
the  decision  of  the  Supreme  Court  of  Minnesota  that  the  act  of  1881 
was  a  bankrupt  act  was  binding.  The  contest  was  between  the  as- 
signee of  the  insolvent  debtor  and  a  creditor  who  had  attached  the 
property  of  the  insolvent  in  Wisconsin.  The  court  held  that  the  plaintiff, 
the  assignee,  took  no  title  to  such  propert}-,  and  was  not  entitled  to  its 
proceeds.  In  delivering  the  opinion  the  conrt  said :  ^*  We  think  the 
question  is  not  afl[ected  by  the  fact  that  the  property,  when  seized, 
was  in  the  possession  of  the  assignee,  or  that  the  attaching  creditor  is 
a  resident  of  the  State  in  which  the  insolvency  or  bankruptcy  proceed- 
ings were  had.  .  .  .  While  some  of  them"  (the  cases)  ^^  ma}',  under 
especial  circumstances,  extend  the  rule  of  comity  to  such  a  case,  and 
thus  give  an  extraterritorial  effect  to  somewhat  similar  assignments, 
we  are  satisfied  that  the  great  weight  of  authority  is  the  other  way. 
The  rule  in  this  country  is,  we  think,  that  assignments  by  operation 
of  law  in  bankruptcy  or  insolvency  proceedings,  under  which  debts 
may  be  compulsoril}-  discharged  without  full  payment  thereof,  can 
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have  no  legal  operation  out  of  the  State  in  wliicli  such  proceedings 
were  had." 

In  Frauzen  v.  Hutchinson,  94  Iowa,  95,  62  N.  W.  Rep.  698,  the 
Supreme  Court  of  Iowa  had  this  statute  of  Minnesota  under  considera- 
tion, and  held  that  as  the  creditors  received  no  l>euefit  under  the  as- 
signment, unless  thej'  first  filed  a  release  of  all  claims  other  than  such 
as  might  be  paid  under  the  assignment,  it  would  not  be  enforced  in 
Iowa.  It  was  said  that  the  assignment,  which  was  that  of  an  insurance 
company,  was  invalid,  and  that  in  an  action  by  the  assignee  for  pre- 
miums collected  by  the  defendants,  who  were  agents  of  the  company, 
the  latter  could  offset  claims  for  unearned  premiums  held  by  policy 
holders  at  the  time  of  the  assignment  and  by  them  assigned  to  defend- 
ants after  the  assignment  to  plaintiffs. 

Notwithstanding  the  two  later  cases  in  Minnesota  above  cited,  we 
are  satisfied  that  the  Supreme  Court  of  that  State  did  not  intend  to 
overrule  the  prior  decisions  to  the  effect  that  the  act  was  substantially 
a  bankrupt  or  insolvent  law.  It  is  true  that  in  these  cases  a  broader 
effect  was  given  to  this  act  with  respect  to  property  in  other  States 
than  is  ordinarily  given  to  statutory  assignments,  though  voluntar}-  in 
form.  But  the  court  was  speaking  of  its  power  over  its  own  citi- 
zens, who  had  sought  to  obtain  an  advantage  over  the  general  cred- 
itors of  the  insolvent  by  seizing  his  property  in  another  State.  There 
was  no  intimation  that  the  prior  cases  were  intended  to  be  overruled, 
nor  did  the  decisions  of  the  later  cases  require  that  they  should  be. 

So  far  as  the  courts  of  other  States  have  passed  upon  the  question, 
they  have  genemlly  held  that  any  State  law  upon  the  subject  of  assign- 
ments, which  limits  the  distribution  of  the  debtor's  property  to  such  of 
his  creditors  as  shall  file  releases  of  their  demands,  is  to  all  intents  and 
purposes  an  insolvent  law ;  that  a  title  to  personal  property  acquired 
under  such  laws  will  not  be  recognized  in  another  State,  when  it  comes 
in  conflict  with  the  rights  of  creditors  pursuing  their  remedy  there 
against  the  property  of  the  debtor,  though  the  proceedings  were  insti- 
tuted subsequent  to  and  with  notice  of  the  assignment  in  iusolvenc}'. 
The  provision  of  the  statute  in  question  requiring  a  I'elease  from  the 
creditors  in  order  to  participate  in  the  distribution  of  the  estate,  oper- 
ates as  a  discharge  of  the  insolvent  from  his  debts  to  such  creditors  — 
a  discharge  as  complete  as  is  |K)S8ible  under  a  bankrupt  law.  An  as- 
signment containing  a  provision  of  this  kind  would  have  been  in  many, 
perhaps  in  most,  of  the  States  Toid  at  common  law.  Grover  v»  Wake- 
man,  11  Wend.  187 ;  Ingraham  v,  Wheeler,  6  Conn.  277 ;  Atkinson  v. 
Jordan,  5  Hamm.  293 ;  Burrill  on  Assignments,  232  to  256.  As 
was  said  in  Conkling  v,  Carson,  11  III.  503  :  ^'  A  debtor  in  failing  cir- 
cumstances has  an  undoubted  right  to  prefer  one  creditor  to  another, 
and  to  provide  for  a  preference  by  assigning  his  effects ;  but  he  is  not 
permitted  to  say  to  any  of  his  creditors  that  they  shall  not  participate 
in  his  present  estate,  unless  they  release  all  right  to  satisfy  the  residue 
of  theur  debts  out  of  his  future  acquisitions."     In  Brashear  v.  West, 
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7  Pet.  G08,  an  assignment  containing  a  provision  of  this  kind  was  up- 
held with  apparent  reluctance  solely  upon  the  ground  that  in  Penn- 
sylvania, where  the  assignment  was  made,  it  had  been  treated  as  valid. 
If  the  assignment  contain  this  feature,  the  fact  that  it  is  executed  vol- 
unUrily  and  not  in  invittim  is  not  a  controlling  circumstance.  In 
some  States  a  foreign  assignee  under  a  statutory  assignment,  good  by 
the  law  of  the  State  where  made,  may  be  permitted  to  come  into  such 
State  and  take  possession  of  the  property  of  the  assignor  there  found, 
and  witiidraw  it  fh>m  the  jurisdiction  of  that  State  in  the  absence  of 
any  objection  thereto  by  the  local  creditora  of  the  assignor;  but  in 
such  case  the  assignee  takes  the  property  subject  to  the  equity  of  atp 
taching  creditors,  and  to  the  remedies  provided  by  the  law  of  the 
State  where  such  property  is  found. 

A  somewhat  similar  statute  of  Wisconsin  was  held  to  be  an  insolvent 
law  in  Barth  t;.  Backus,  140  N.  Y.  230,  and  an  assignment  under  such 
statute  treated  as  ineffectual  to  transfer  the  title  of  the  insolvent  to 
property  in  New  York,  as  against  an  attaching  creditor  there,  though 
such  creditor  was  a  resident  of  Wisconsin.  A  like  construction  was 
given  to  the  same  statute  o7  Wisconsin  in  Townsend  v.  Ck>xe,  151*111. 
'  62.  It  was  said  of  this  statute  (and  the  same  may  be  said  of  the 
statute  under  consideration),  ''It  is  manifest  from  these  provisions 
that  a  creditor  of  an  insolvent  debtor  in  Wisconsin,  who  makes  a  vol- 
untary assignment,  valid  under  the  laws  of  that  State,  can  only  avoid 
a  final  discharge  of  the  debtor  from  all  liabilitj'  on  his  debt,  by  declin- 
ing to  participate  in  any  way  in  the  assignment  proceedings.  He  is, 
therefore,  compelled  to  consent  to  a  discharge  as  to  so  much  of  his 
debt  as  is  not  paid  by  dividends  in  the  insolvent  proceedings  or  take 
the  hopeless  chance  of  recovering  out  of  the  assets  of  the  assigned 
estate  remaining  after  all  claims  allowed  have  been  paid."  To  the 
same  effect  are  Upton  v.  Hubbard,  28  Conn.  274 ;  Paiiie  v.  Lester,  44 
Conn.  196 ;  Weider  v.  Maddox,  66  Tex.  372 ;  Catlin  v.  Wilcox  Sil- 
ver Plate  Co.,  123  Ind.  477  ;  Boese  v.  King,  78  N.  Y.  471. 

In  Taylor  v.  Columbia  Insurance  Co.,  14  Allen,  353,  it  is  broadly 
stated  that  ^'  when,  upon  the  insolvency  of  a  debtor,  the  law  of  the 
State  in  which  he  resides  assumes  to  take  his  property  out  of  his  con- 
trol, and  to  assign  it  by  judicial  proceedings,  without  his  consent,  to 
trustees  for  distribution  among  his  creditors,  such  an  assignment  will 
not  be  allowed  by  the  courts  of  another  State  to  prevail  against  any 
remedy  which  the  laws  of  the  latter  afford  to  its  own  citizens  against 
property  within  its  jurisdiction."  But  the  weight  of  authority  is,  as 
already  stated,  that  it  makes  no  difference  whether  the  estate  of  the 
insolvent  is  vested  in  the  foreign  assignee  under  proceedings  instituted 
against  the  insolvent  or  upon  the  voluntary  application  of  the  insolvent 
himself  The  assignee  is  still  the  agent  of  the  law,  and  derives  from 
it  his  authority.     Upton  v.  Hubbard,  28  Conn.  274. 

While  it  may  be  true  that  the  assignment  in  question  is  good  ns  be- 
tween the  assignor  and  the  assignee,  and  as  to  assenting  creditors,  to 
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pass  title  to  property  both  within  and  without  the  State,  and,  in  the 
absence  of  objections  by  non-assenting  creditors,  may  authorize  the 
assignee  to  take  possession  of  the  assignor's  property*  wherever  found, 
it  cannot  be  supported  as  to  creditors  who  have  not  assented,  and  who 
are  at  libertj*  to  pursue  their  remedies  against  such  property  of  the  as- 
signor as  they  may  find  in  other  States.  Bradford  v.  Tappan,  11  Pick. 
76 ;  Willitts  v.  Waite,  25  N.  Y.  677 ;  CaUin  v.  Wilcox  Silver  Plate 
Co.,  123  Ind.  477,  and  cases  above  cited. 

We  are  therefore  of  opinion  that  the  statute  of  Minnesota  was  in 
substance  and  effect  an  insolvent  law ;  was  operative  as  to  property  in 
Massachusetts  only  so  far  as  the  courts  of  that  State  chose  to  respect 
it,  and  that  so  far  as  the  plaintiff,  as  assignee  of  the  D.  D.  Merrill 
Company,  took  title  to  such  property',  he  took  it  subservient  to  the  de- 
iendauts'  attachment.  It  results  that  the  propert}'  of  the  D.  D.  Mer- 
rill Company  found  in  Massachusetts  was  liable  to  attachment  there  by 
these  defendants,  and  that  the  courts  of  Minnesota  are  bound  to  re- 
spect the  title  so  acquired  by  them. 

The  second  question  must  therefore  be_  answered  in  the  negative, 
and  as  this  disposes  of  the  case^  no  answer  to  the  first  question  is 
necessary.^ 


BLAKE  V.  McCLUNG. 
Supreme  Court  of  the  United  States.    1898. 
[Reported  172  UhUed  States,  289.] 

Harlan,  J.  *  The  Embreeville  Freehold  Land,  Iron  and  Railway 
Companj',  Limited  —  to  be  hereafter  called  the  Embreeville  Company 
—  was  a  corporation  organized  under  the  laws  of  Great  Bntain  and 
Ireland  for  mining  and  manufacturing  purposes.  In  1890  it  registered 
its  charter  under  the  provisions  of  the  above  statute,  and  established  a 
manager's  office  in  Tennessee.  It  purchased  property  and  did  a  min- 
ing and  manufacturing  business  there,  transacting  its  affairs  in  this 
country*  at  and  from  its  Tennessee  office. 

On  the  20th  day  of  June,  1893,  C.  M.  McClung  &  Co.  and  others 
filed  an  original  general  creditors'  bill  in  the  Chancery  Court  of  Wash- 
ington County,  Tennessee,  against  this  company  and  others,  alleging 
its  insolvency  and  default  in  meeting  and  discharging  its  current  obli- 
gations ;  charging  that  it  had  made  a  conveyance  in  trust  of  certain 
personal  property  in  fraud  of  the  rights  of  its  other  creditors,  and  ask- 
ing the  appointment  of  a  receiver  and  the  administration  of  its  affairs 

'  1  Ace,  Townaend  v.  Coxe,  151  111.  62,  87  N.  £.  689 ;  Franzen  v.  Hutchinson,  94  la. 
95,  62  N.  W.  698 ;  Barth  v.   Backus,  140  N.  Y.  230,  35  N.  £.  425.    Contra,  Whit- 
man V.  Mast  Buford  &  Burwell  Co.,  11  Wash.  318,  89  Pac  649.  ^£d. 
*  Part  of  the  opinion  is  omitted.  —  Ed. 
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as  an  inBolvent  corporation.  The  court  took  jurisdiction  of  the  corpora- 
tion! sustained  tlie  bill  as  a  general  creditors'  bill,  appointed  a  receiver 
of  its  property  in  Tennessee,  administered  its  affairs  in  that  State,  and 
passed  a  decree  a<^udicating  the  rights  and  priorities  of  certain  cred- 
itors. 

No  question  is  made  in  re8|)ect  to  the  amount  due  to  any  one  of  the 
creditors  whose  claims  were  presented. 

The  company  maintained  its  home  office  in  London,  its  managing 
director  resided  there,  and  after  this  suit  was  instituted  liquidation 
under  the  Companies'  Acts  of  Great  Britain  was  there  ordered  and 
begun. 

There  were  holders  of  debentures  executed  by  the  British  company 
whose  claims  were  not  specifically  adjudicated  in  the  decree  below. 
The  oiiginal  debenture  issue  amounted  to  $500,000,  and  another  issue, 
subsequent  in  time,  and  in  respect  of  which  priority  in  right  was 
claimed,  amounted  tQ  $125,000.  All  the  holders  of  those  issues  are 
non-residents  of  Tennessee  and  of  the  United  States.  There  was  also 
a  general  trade  indebtedness  aggregating  about  $90,000  due  bj-  the 
company  to  residents  of  Great  Britain.  Those  claims  were  specifically 
adjudicated  by  the  decree. 

Among  the  creditors  of  the  company  at  the  time  this  suit  was  insti- 
tuted were  the  plaintiffs  in  error,  namely :  C.  6.  Blake,  whose  residence 
and  place  of  business  was  in  Ohio ;  Rogers,  Brown  &  Companj*,  the 
members  of  which  also  resided  in  Ohio  and  carried  on  business  in  that 
State  -f  and  the  Hull  Goal  &  Coke  Companj',  a  corporation  of  Virginia. 
In  the  intervening  petitions  filed  by  those  creditors  it  was  averred  that 
the  plaintiffs  in  the  general  creditor*s  bill,  residents  of  Tennessee, 
claimed  priority  of  right  in  the  distribution  of  the  assets  of  the  insol- 
vent corporation  over  other  creditors  of  the  corporation  '^  citizens  of 
the  United  States,  but  not  of  the  State  of  Tennessee ;  *'  and  that  the 
said  statute  was  unconstitutional  so  far  as  it  gave  preferences  and 
benefits  to  the  plaintiffs  or  other  citizens  of  Tennessee  over  the  peti- 
tioners or  other  citizens  of  the  United  States.  .  •  . 

The  cause  was  carried  to  the  Supreme  Court  of  Tennessee,  and  so 
far  as  the  plaintiffs  in  error  are  concerned  was  heard  in  that  court  uix>n 
appeal  from  the  Chancery  Court  of  Appeals,  as  well  as  upon  writs  of 
error  to  the  Chancery  Court. 

It  was  adjudged  by  the  Supreme  Court  of  the  State  that  the  act  of 
March  19,  1877,  was  in  all  respects  a  valid  enactment,  and  not  in  con- 
travention of  paragraph  2  of  Article  IV.  or  of  the  Fonilieenth  Amend- 
ment of  the  Constitution  of  the  United  States,  nor  in  contravention  of 
any  other  provision  of  the  National  Constitution ;  ^  that  all  of  the 

^  Section  6  of  this  act  provides  ''That  the  corporations,  and  the  property  of  all  cor- 
porations coming  nnder  the  provisions  of  this  act,  shall  be  liable  for  all  the  debts, 
liabilities,  and  engagements  of  the  said  corporations,  to  be  enforced  in  the  manner  pro- 
vided by  law,  for  the  application  of  the  property  of  natnral  persons  to  the  payment  of 
their  debts,  etigxgementu,  and  contracts.    Nevertheless,  creditors  who  may  be  reaidentu 
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holders  and  owners  of  the  debenture  bonds  of  the  Embreeville  Com- 
pany were  simple  contract  creditors  of  the  company,  and  stood  upon 
the  same  footing  with  reference  to  the  distribution  of  its  assets  as  all 
of  its  other  creditors  who  *^  reside  out' of  the*  State  of  Tennessee/' 
whether  they  be  residents  of  other  States  or  of  tlie  Kingdom  of  Great 
Britain;  that  all  of  the  creditors  of  the  Embreeville  Company  ^^  who 
resided  in  the  State  of  Tennessee  **  are  entitled  to  priority  of  payment 
out  of  all  of  the  assets  of  said  company,  both  real  and  personal,  over 
all  of  the  other  creditors  of  said  compan}'  who  do  not  reside  in  the 
State  of  Tennessee,  whether  they  be  residents  of  other  States  of 
the  United  States  or  of  the  Kingdom  of  Great  Bntain  ;  that  all  of  the 
creditors  of  the  Embreeville  Freehold  Land,  Iron  &  Railway  Company 
who  reside  out  of  the  State  of  Tennessee,  whether*  they  reside  in  other 
States  of  the  United  States  or  in  the  Kingdom  of  Great  Britain,  have 
the  right  and  must  share  equally  and  ratably  in  the  distribution  of  said 
funds  of  the  said  companj'  after  the  residents  of  the  State  of  Tennessee 
shall  have  been  first  paid  in  full. 

The  plaintiffs  in  error  contend  that  the  judgment  of  the  State  court, 
based  upon  the  statute,  denies  to  them  ^  rights  secured  by  the  second 
section  of  the  Fourth  Article  of  the  Constitution  of  the  United  States 
providing  that  ^'  the  citizens  of  each  State  shall  be  entitled  ^  to  all  priv- 
ileges and  immunities  of  citizens  in  the  several  States,"  as  well  as  by 
the  first  section  of  the  Fourteenth  Amendment,  declaring  that  no  State 
shall  '^deprive  any  person  of  life,  libei'ty,  or  property  without  due 
process  of  law,"  nor  '^  den}'  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  .  .  . 

By  the  Statute  in  question  the  British  company  was  to  be  deemed 
and  taken  to  be  a  corporation  of  Tennessee,  with  authority  to  carry  on 
its  business  in  that  State.  It  was  the  right  of  citizens  of  Tennessee  to 
deal  with  it,  as  it  was  their  right  to  deal  with  corporations  created  bj* 
Tennessee.  And  it  was  equall}*  the  right  of  citizens  of  other  States  to 
deal  with  that  corporation.  The  State  did  not  assume  to  declare,  even 
if  it  could  legally  have  declared,  that  that  company,  being  admitted 
to  do  business  in  Tennessee,  should  transact  business  only  with  cit- 
izens of  Tennessee  or  should  not  transact  business  with  citizens  of 
other  States.  No  one  would  question  the  right  of  the  individual  plain- 
titfs  in  error,  although  not  residents  of  Tennessee,  to  sell  their  goods 
to  that  corporation  upon  such  terms  in  respect  of  payment  as  might  be 
agreed  upon,  and  to  ship  them  to  the  corporation  at  its  place  of  busi- 

of  this  State  shall  have  a  priority  in  the  distribation  of  assets,  or  snbJectioD  of  the  same, 
or  any  part  thereof,  to  the  pajnient  of  debts  over  all  simple  contract  creditors,  being 
residents  of  any  other  country  or  countries,  and  also  over  mortgage  or  judgment  cred- 
itors, for  all  debts,  engagements,  and  contracts  which  were  made  or  owing  by  the  said 
corporationb  previous  to  the  filing  and  registration  of  such  valid  mortgages,  or  tbe 
rendition  of  such  valid  judgments.  But  all  such  mortgages  and  judgments  shall  be 
valid,  and  shall  constitute  a  prior  lien  on  the  property  on  which  they  are  or  may  be 
charged  as  against  all  debts  which  may  be  incurred  subsequent  to  the  date  of  Uieir 
registration  or  rendition." 
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ness  in  that  State.  But  the  enjoyment  of  these  rights  is  materially  ob- 
structed by  the  statute  in  question ;  for  that  statute,  by  its  necessary 
0|)eration,  excludes  citizens  of  other  States  from  transacting  business 
with  that  corporation  u|ion  terms  of  equality  with  citizens  of  Tennessee. 
By  force  of  the  statute  alone,  citizens  of  other  States,  if  they  con- 
tracted at  all  with  the  British  corporation,  must  have  done  so  subject 
to  the  onerous  condition  that  if  the  corporation  became  insolvent  its 
assets  in  Tennessee  should  first  be  applied  to  meet  its  obligations  to 
residents  of  that  State,  although  liability  for  its  debts  and  engage- 
ments was  ''  to  be  enforced  in  the  manner  provided  by  the  law  for 
the  application  of  the  property  of  natural  persons  to  the  payment 
of  their  debts,  engagements,  and  contracts."  But,  clearly,  the  State 
could  not  in  that  mode  secure  exclusive  privileges  to  its  own  citizens 
in  matters  of  business.  If  a  State  should  attempt,  by  statute  regu- 
lating the  distribution  of  the  property  of  insolvent  individuals  among 
their  creditors,  to  give  priority  to  the  claims  of  such  individual  credi- 
tors as  were  citizens  of  that  State  over  the  claims  of  individual 
creditors,  citizens  of  other  States,  such  legislation  would  be  repugnant 
to  the  Constitution  upon  the  ground  that  it  withheld  from  citizens  of 
other  States  as  such,  and  because  they  were  such,  privileges  granted 
to  citizens  of  the  State  enacting  it  Can  a  different  principle  applj*,  as 
between  individual  citizens  of  the  several  States,  when  the  assets  to  be 
distributed  are  the  assets  of  an  insolvent  private  corporation  lawfully 
engaged  in  business  and  having  the  power  to  contract  with  citizens 
residing  in  States  other  than  the  one  in  which  it  is  located  ? 

It  is  an  established  rule  of  equity  that  when  a  corporation  becomes 
insolvent  it  is  so  far  civilly  dead  that  its  propei*ty  may  be  administered 
as  a  trust  fund  for  the  benefit  of  its  stockholders  and  creditors  (Gra- 
ham V.  Railroad  Co.,  102  U.  S.  148,  161)  —  not  simply  of  stockholders 
and  creditors  residing  in  a  particular  State,  but  all  stockholders  and 
creditors  of  whatever  State  they  may  be  citizens.  In  Wabash,  St. 
Louis  &c.  Railway  Co.  v.  Ham,  114  U.  S.  687,  594,  it  was  said  that 
the  property  of  a  corporation  was  a  trust  Aind  for  the  payment  of  its 
debts,  in  the  sense  that  when  the  corporation  was  lawfully  dissolved 
and  all  its  business  wound  up,  or  when  it  was  insolvent,  all  its  credit- 
ors were  entitled  in  equity  to  have  their  debts  paid  out  of  the  corporate 
property  before  any  distribution  thereof  among  the  stockholders*  In 
Hollins  V.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  871,  885,  it  was  ob- 
served that  a  private  corporation,  when  it  becomes  insolvent,  holds  its 
assets  subject  to  somewhat  the  same  kind  of  equitable  lien  and  trust 
in  favor  of  its  creditors  that  exists  in  favor  of  the  creditors  of  a  part- 
nership after  becoming  insolvent,  and  that  in  such  case  a  lien  and  trust 
will  l)e  enforced  by  a  court  of  equity  in  favor  of  creditors*  These  prin- 
ciples obtain,  no  doubt,  in  Tennessee,  and  will  be  applied  by  its  courts 
in  all  appropriate  cases  between  citizens  of  that  State,  without  making 
anv  distinction  between  them.  Tet  the  courts  of  that  State  are  for- 
bidden,  by  the  statute  in  question,  to  recognize  the  right  in  equity  of 
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citizens  residing  in  other  States  to  paii;icipate  upon  terms  of  cqualit\' 
with  citizens  of  Tennessee  in  the  distribution  of  the  assets  of  an  insol- 
vent foreign  corporation  lawfull}'  doing  business  in  that  State. 

We  hold  such  discrimination  against  citizens  of  other  States  to  be 
repugnant  to  the  second  section  of  the  Fourth  Article  of  the  Constitu- 
tion of  the  United  States,  although,  generallj'  speaking,  the  State  has 
the  power  to  prescribe  the  conditions  upon  which  foreign  corporations 
may  enter  its  territory  for  purposes  of  business.  Such  a  power  cannot 
be  exerted  with  the  effect  of  defeating  or  impairing  rights  secured  to 
citizens  of  tlie  several  States  by  the  supreme  law  of  the  land.  Indeed, 
all  the  powers  possessed  by  a  State  must  be  exercised  consistently 
with  the  privileges  and  immunities  granted  or  protected  by  the  Consti- 
tution of  the  United  States.  .  .  . 

As  to  the  plaintiff  in  error,  the  Hull  Coal  &  Coke  Company  of  Vir- 
ginia, different  considerations  must  govern  our  decision.  It  has  long 
been  settled  that,  for  purposes  of  suit  by  or  against  it  in  the  courts  of  ^ 
the  United  States,  the  members  of  a  corporation  are  to  be  conclusively 
presumed  to  be  citizens  of  the  State  creating  such  corporation ;  Louis- 
ville, Cincinnati  &  Charleston  Railroad  Co.  v.  Letson,  2  How.  497 ; 
Covington  Drawbridge  Co.  t;.  Shepherd  &a,  20  How.  227,  232 ;  Ohio  & 
Miss.  Railroad  Co.  v.  Wheeler,  1  Black,  286,  296 ;  Steamship  Co.  v. 
Tugman,  106  U.  S.  118,120;  Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  100 ;  and  therefore  it  has  been  said  that  a  corporation  is  to  be 
deemed,  for  such  purposes,  a  citizen  of  the  State  under  whose  laws  it 
was  organized.  But  it  is  equally  well  settled,  and  we  now  hold,  that  a 
corporation  is  not  a  citizen  within  the  meaning  of  the  constitutional 
provision  that  '^  the  citizens  of  each  State  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  several  States."  Paul  v.  Vir- 
ginia, 8  Wall.  168,  178,  179;  Ducat  v.  Chicago,  10  Wall.  410,  415; 
Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566,  573.  The  Virginia 
corporation,  therefore,  cannot  invoke  that  provision  for  protection 
against  the  decree  of  the  State  court  denying  its  right  to  participate 
upon  terms  of  equality  with  Tennessee  creditors  in  the  distribution  of 
the  assets  of  the  British  corporation  in  the  hands  of  the  Tennessee 
court 

Since,  however,  a  corporation  is  a  '*  person  "  within  the  meaning  of 
the  Fourteentli  Amendment  (Santa  Clara  Count}'  v.  Southern  Pacific 
Railroad  Co.,  118  U.  S.  394,  396 ;  Smyth  v.  Ames,  169  U.  S.  466, 
522),  may  not  the  Virginia  corporation  invoke  for  its  protection  the 
clause  of  the  amendment  declaring  that  no  State  shall  deprive  any 
person  of  propertj'  without  due  process,  nor  deny  to  an}*  person  within 
its  jurisdiction  the  equal  protection  of  the  laws  ? 

We  are  of  opinion  that  this  question  must  receive  a  negative  answer. 
Although  this  court  has  adjudged  that  the  prohibitions  of  the  Four- 
teenth Amendment  refer  to  all  the  Instnimentalities  of  the  State,  to 
its  legislative,  executive,  and  Judicial  authorities  (JESe  parte  Virginia, 
100  U.  S.  339,  346-347;  Tick  Wo  v.  Hopkins,  118  U.  S.  356,  373; 
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Scott  V.  McNeal,  154  U.  S.  34,  45,  and  Chicago,  Burlington  &c.  Rail- 
road V.  Chicago,  166  U.  S.  226,  233),  it  does  not  follow  that,  within 
the  meaning  of  that  amendment,  the  judgment  below  deprived  the  Vir- 
ginia corporation  of  property  without  due  process  of  law,  simplj*  because 
its^  claim  was  subordinated  to  the  claims  of  the  Tennessee  creditors. 
That  corporation  was  not,  in  any  legal  sense,  deprived  of  its  claim, 
nor  was  its  right  to  reach  the  assets  of  the  British  corporation  in  other 
States  or  countries  disputed.  It  was  only  denied  the  right  to  partici- 
pate upon  terms  of  equalit}'  with  Tennessee  creditors  in  the  distribution 
of  particular  assets  of  another  corporation  doing  business  in  that  State. 
It  had  notice  of  the  proceedings  in  the  State  court,  became  a  party  to 
those  proceedings,  and  the  rights  asserted  by  it  were  adjudicated.  If 
the  Virginia  corporation  cannot  invoke  the  protection  of  the  second 
'  section  of  Article  IV.  of  the  Constitution  of  the  United  States  relating 
to  the  privileges  and  immunities  of  citizens  in  the  several  States,  as  its 
co-plaintiffs  in  error  have  done,  it  is  because  it  is  not  a  citizen  within 
the  meaning  of  that  section ;  and  if  the  state  court  erred  in  its  decree 
in  reference  to  that  corporation,  the  latter  cannot  be  said  to  have  been 
thereby  deprived  of  its  property  without  due  process  of  law  within  the 
meaning  of  the  Constitution.  It  is  equally  clear  that  the  Virginia  cor- 
poration cannot  rely  upon  the  clause  declaring  that  no  State  shall 
**•  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  That  prohibition  manifestly  relates  only  to  the  denial  by  the 
State  of  equal  protection  to  persons  ''  within  its  jurisdiction."  Observe, 
that  the  prohibition  against  the  deprivation  of  property  without  due 
process  of  law  is  not  qualified  by  the  words  ^*  within  its  jurisdiction," 
while  those  words  are  found  in  the  succeeding  clause  relating  to  the 
equal  protection  of  thQ  laws.  The  court  cannot  assume  that  those 
words  were  inserted  without  any  object,  nor  is  it  at  liberty  to  eliminate 
.them  from  the  Constitution  and  to  interpret  the  clause  in  question  as 
if  they  were  not  to  be  found  in  that  instrument.  Without  attempting 
to  state  what  is  the  full  import  of  the  words,  '^  within  its  jurisdiction," 
it  is  safe  to  say  that  a  corporation  not  created  by  Tennessee,  nor  doing 
business  there  under  conditions  that  subjected  it  to  process  issuing  from 
the  courts  of  Tennessee  at  the  instance  of  suitors,  is  not,  under  the  above 
clause  of  the  Fourteenth  Amendment,  within  the  jurisdiction  of  that 
State.  Certainly*,  when  the  statute  in  question  was  enacted  the  Vir- 
ginia corporation  was  not  within  the  jurisdiction  of  Tennessee.  So  far 
as  the  record  discloses,  its  claim  against  the  Embreeville  Company  was 
on  account  of  coke  sold  and  shipped  from  Virginia  to  the  latter  corpo- 
ration at  its  place  of  business  in  Tennessee.  It  does  not  appear  to 
have  been  doing  business  in  Tennessee  under  the  statute  here  involved, 
or  under  any  statute  that  would  bring  it  directly  under  the  jurisdiction 
of  the  courts  of  Tennessee  by  service  of  process  on  its  officers  or 
agents.  Nor  do  we  think  it  came  within  the  jurisdiction  of  Tennessee, 
within  the  meaning  of  the  amendment,  simply  by  presenting  its  claim 
in  the  State  court  and  thereby  becoming  a  party  to  this  cause.     Under 

VOL.  III.  —  IS 
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any  other  interpretation  the  Fourteenth  Amendment  would  be  given  a 
scope  not  contemplated  by  its  framers  or  bj*  the  people,  nor  justified 
by  its  language.  We  adjudge  that  the  statute,  so  far  as  it  subordi- 
nates the  claims  of  private  business  corporations  not  within  the  juris- 
diction of  the  State  of  Tennessee  (although  such  private  corporations 
msLj  be  creditors  of  a  corporation  doing  business  in  the  State  under 
the  authority  of  that  statute),  to  the  claims  against  the  latter  corpo- 
ration of  creditors  residing  in  Tennessee,  is  not  a  denial  of  the  ''  equal 
protection  of  the  laws/'  secured  bj'  the  Fourteenth  Amendment  to 
persons  within  the  jurisdiction  of  the  State,  however  unjust  such  a  reg- 
ulation may  be  deemed. 

What  may  be  the  effect  of  the  judgment  of  this  court  in  the  present 
case  upon  the  rights  of  creditors  not  residing  in  the  United  States,  it 
is  not  necessary  to  decide.  Those  creditors  are  not  before  the  court  on 
this  writ  of  error. 

The  finaX  judgment  of  the  Supreme  Court  of  Tennessee  mitst  be 
affirmed  as  to  the  HuU  Coal  it  Coke  Company^  because  it  did 
not  deny  to  that  corporation  any  right,  privilege,  or  immunity 
secured  to  it  by  the  Constitution  of  the  United  States.  {Rev.  Stat. 
§  709.)  As  to  the  other  plaintiffs  in  error ^  citizens  of  Ohio,  the 
Judgment  must  be  reversed^  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  unth  this  opinion;  and  it  is  so 
ordered 
Fuller,  C.  J.,  and  Brewer,  J.  ^  dissenting. 


CHIPMAN  V.   MANUFACTURERS'  NATIONAL  BANK. 
Supreme  Judicial  Court  of  Massachusetts.    1892. 

[Reported  156  MassaiJiuaetts,  147.] 

Holmes,  J.  The  plaintiffs  are  assignees  in  insolvency  of  Dudley 
Hall  &  Co.  The  principal  defendant,  a  national  bank  doing  business 
in  Boston,  is  a  creditor  of  Dudley  Hall  &  Co.  Hall  &  Co.  were  ad- 
judged insolvent  on  March  23,  1891.  The  assignment  to  the  plaintiffs 
was  made  on  April  9, 1891.  On  March  10, 1891,  the  defendant  attached 
teas  in  New  York  in  an  action  there,  and  it  also  attached  land  in  Maine 
in  an  action  there.  The  teas  and  the  land  afterwards  were  attached 
by  creditors  foreign  to  Massachusetts,  upon  claims  more  than  sufficient 
to  exhaust  the  property,  so  that  no  part  of  it  or  its  proceeds  will  come 
to  the  assignees  unless  the  suits  are  carried  on  and  the  defendant's 
attachments  are  preserved  for  their  benefit.  The  object  of  this  suit 
is  to  compel  the  defendant  bank  to  carry  on  the  suits  or  to  allow  the 
plaintiffs  to  carry  them  on,  the  defendant  bank  of  course  being  indem- 
nified, and  to  turn  over  to  the  plaintiflTs  whatever  may  be  collected 
on  execution. 
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Dehou  t;.  Foster,  4  Allen,  545^  goes  further  than  the  Englisli  cases 
in  form.  Ex  parte  D'Obree,  and  Ex  parte  Le  Mesurier,  8  Ves.  82. 
But  the  principle  upon  which  it  goes  has  the  same  limit  as  that  of  the 
English  cases.  It  is  not  that  the  law  will  prevent  a  domestic  creditor 
from  getting  paid  in  full  unless  all  do.  Whatever  maybe  the  law  where 
a  creditor  who  has  got  an  advantage  abroad  seeks  to  prove  under 
an  English  commission,  the  '^  principle  does  not  apply  where  that 
creditor  obtains  by  his  diligence  something  which  did  not  and  could 
not  form  a  part  of  that  fund/'  ''  which  otherwise  would  have  been 
available  for  the  payment  of  all  the  creditors,"  at  least  when  he  takes 
no  part  in  the  English  proceedings.  Cockerell  v.  Dickens,  3  Moore  P.  C. 
98,  132;  Banco  de  Portugal  v.  Waddell,  5  App.  Gas.  161, 167 ;  Selkrig 
V.  Davies,  2  Dow,  230,  249 ;  s.  c.  2  Rose,  291. 

As  the  debtor  is  subject  to  the  jurisdiction  of  the  court,  of  course  it 
would  be  possible  to  make  all  his  property*,  wherever  situated,  available 
for  the  creditors  by  compelling  him  to  convey  it  to  the  assignees,  and  a 
creditor  subject  to  our  laws  not  only  might  be  refused  the  right  to  prove 
unless  he  surrendered  any  advantage  which  he  had  obtained  elsewhere 
and  which  otherwise  the  debtor  might  iiave  been  compelled  to  conve}', 
but  might  be  compelled  b}*  an  independent  proceeding  to  make  such 
surrender.  That,  however,  is  not  what  the  principle  of  Dehon  v,  Foster 
means.  It  onl}'  denies  to  the  creditor  the  right  to  retain  an  advantage 
in  respect  of  propert}'  which  by  force  of  the  insolvent  proceedings,  or 
at  least  according  to  the  manifest  theory  of  the  insolvent  law,  would 
have  passed  to  the  assignee  but  for  the  creditor's  act.  Dehon  v.  Foster 
was  put  on  the  ground  that  personal  property  situated  in  Pennsylvania, 
but  belonging  to  a  debtor  domiciled  here,  was  intended  by  the  statute 
to  pass,  and  would  pass,  to  his  assignee  in  insolvency.  4  Allen,  545, 
552,  554;  Selkrig  i\  Davies,  2  Dow,  230,  249;  s.  c.  2  Rose,  291, 
318.  A  proposition  which  although  it  has  not  commanded  unqualified 
assent  (Crapo  v.  Kelly,  16  Wall.  610,  622,  and  Wharton,  Conf.  of  Laws, 
§  390  a),  is  law  in  England  (Dice}^  Domicil,  Rule  63),  and  which 
would  seem  to  be  sound  if  assignees  in  insolvency  are  to  be  regarded 
as  successors  jt>er  unioersitatem,  like  executors  or  husbands  at  common 
law  upon  marriage.  Ro3*al  Bank  of  Scotland  v.  Cuthbert,  1  Rose,  462, 
481 ;  Selkrig  v.  Davies,  2  Dow,  230,  248 ;  s.  c.  2  Rose,  291,  317.  See 
Mechanics'  Savings  Bank  v.  Waite,  150  Mass.  234,  235 ;  Westlake's 
Priv.  Int  Law  (3d  ed.),  pp.  31,  32, 152-157  (§§  134-140),  185  (§153)  ; 
Wharton,  Conf.  of  Laws,  §§  553,  555.  Bonorum  emptor  ficto  se 
Jierede  agit^  Gains,  IV.  §  35. 

But  all  the  cases  agree  that  an  assignment  in  bankruptcy  does  not 
reach  foreign  lands,  and  accordingly  the  reasoning  in  Dehon  v,  Foster 
is  confined  to  personal  property;  and  in  England  it  is  held  that  a 
creditor  will  not  be  disturbed  in  an  attachment  of  such  lands,  because 
the  principle  on  which  he  is  interfered  with  is  limited  as  stated  in  the 
language  already  quoted  from  the  decision.  Cockerell  v,  Dickens,  tihi 
supra.     For  the  same  reason,  the  bankrupt  himself  will  not  be  com- 
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pelled  to  convey  sach  lands  unless  the  words  of  the  act  plainly  require 
it  Selkrig  t^.  Davies,  2  Dow,  230,  245  ;  s.  a  2  Rose,  291,  311,  312 
To  a  majority  of  the  court  it  seems  to  follow  that  the  plaintiffs  can- 
not prevail  in  the  present  case  even  as  to  the  New  York  teas.  The 
Massachusetts  creditor  may  be  prevented  from  doing  anything  to  hinder 
the  assignment  from  having  the  effect  which  our  statutes  intend  it  to 
have,  but  that  is  all.  The  assignees  cannot  claim  advantages  which 
would  not  have  accrued  to  them  apart  from  the  creditor's  action,  or 
found  a  right  simply  on  the  fact  that  the  creditor  is  within  the  jurisdic- 
tion and  so  personally  subject  to  the  orders  of  the  court.  It  is  not 
enough  to  justify  a  decree  to  show  that  the  court  has  the  physical 
power  to  make  it  compulsory.  Of  course  the  defendant  will  not  be 
enjoined  for  the  merely  negative  purpose  of  preventing  it  from  getting 
payment,  but  only  to  enable  the  Massachusetts  creditors  to  get  the 
benefit  of  its  attachment  The  only  ground  on  which  they  could  claim 
the  benefit  of  the  attachment  is  the  assignment  The  assignment  is 
not  of  the  defendant's  attachment^  but  of  the  property.  It  would  be 
paramount  to  the  attachment  in  equity  here  if  there  was  a  conflict  and 
the  attachment  prevented  the  assignees  from  getting  the  property,  but 
the  attachment  is  not  what  prevents  their  getting  the  property, 
since  the  other  attachments  will  do  that  even  if  this  one  should  be 
declared  void.  It  would  be  going  beyond  the  intended  scope  of  the 
assignment  to  treat  it  as  substituting  the  assignees  to  the  benefit  of 
attachments  outside  of  the  State  which  they  do  not  desire  to  vacate. 
Pub.  Sts.  c.  157,  §  47,  on  its  face  is  only  intended  to  apply  to  proceed- 
ings in  this  State.  BiU  dismissed.^ 


BATCHELLEB  v.  NATIONAL  BANK  OF  THE  REPUBLIC. 
Supreme  Judicial  Court  of  Massachusetts.    1892. 

[Beparkd  167  MasBochuseUs^  88.] 

Morton,  J.  These  cases  were  reserved  by  a  single  justice,  on  the 
bills,  answers,  and  agreed  facts,  for  the  full  court  We  do  not  propose 
to  consider  whether  the  plaintiffs  have  a  locus' standi  in  either  case.  We 
assume  for  the  purposes  of  these  cases  that  they  have.  The  cases  re- 
late to  the  right  of  the  defendant  to  prove  two  notes  in  insolvency 
against  the  estate  of  the  plaintiffs,  Alfred  H.  and  Francis  Batcheller, 
who  were  formerly  partners  as  E.  &  A.  H.  Batcheller  and  Company. 
They  are  a  part  of  six  notes  originally  held  by  the  defendant  against 
the  firm..  A  question  as  to  the  right  of  the  defendant  to  retain  as 
against  the  assignees  in  insolvency  of  the  firm  the  proceeds  of  four  of 

1  See  Jenks  v.  Ludden,  84  Minn.  482,  27  N.  W.  188;  Hawkins  v.  IreUnd,  64 
Minn.  889,  67  N.  W.  78 ;  Crippen  c.  Rogers,  67  N.  H.  207,  80  AtL  846.  —  Ed. 
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thetn  was  before  this  oonrt  in  Proctor  v,  NatioDal  Bank  of  the  Republic, 
152  Mass.  223,  and  was  decided  in  favor  of  the  defendant.  In  that 
case  it  was  said  that  the  bill  could  not  be  maintained  for  the  purpose 
of  enjoining  the  defendant  fh>m  proving  against  the  estate  in  insolvency 
of  said  firm  the  notes  which  it  still  held,  —  which  are  the  two  now  before 
us,  —  or  of  deciding  the  terms  on  which,  if  at  all,  such  notes  might  be 
proved,  because  the  bill  was  not  brought  under  the  Pub.  Sts.  c.  157, 
f  15 ;  and  that,  if  the  defendant  intended  to  offer  the  notes  for  proof, 
it  was  for  the  court  of  insolvency  to  pass  upon  the  allowance  of  them 
before  the  supervisory  power  of  this  court  could  be  invoked.  The  notes 
have  since  been  offered  in  proof,  and  have  been  allowed  by  the  insol- 
vency court.  The  plaintiflb  now  pray  that  said  proof  may  be  expunged 
unconditionally,  or  that  it  may  be  expunged  unless  the  defendant  will 
pay  into  the  insolvency  court  or  to  the  plaintiffs  the  money  received 
fh)m  the  notes  aforesaid,  or  that  the  defendant  may  be  enjoined  from 
collecting  on  said  notes  more  than,  with  what  it  has  alreadj*  received 
as  the  proceeds  of  the  four  notes,  will  amount  to  seventy-five  per  cent 
of  the  six  notes. 

It  is  only  necessary  to  .consider  the  facts  so  far  as  they  relate  to  the 
cases  now  presented.  It  appears  that  said  firm  was  in  September,  1889, 
adjudged  insolvent  on  its  own  petition,  and  that  at  the  same  time  it 
filed  a  proposal  to  pay  in  composition  to  its  creditors  all  debts  and 
claims  in  fhll  that  were  entitled  to  priority,  and  seventj'-five  per  cent 
on  all  other -claims.  This  was  duly  confirmed  by  the  insolvency  court, 
and  the  fhll  amount  required  for  its  immediate  payment  in  cash  was 
deposited  in  court  within  the  time  limited  therefor,  and  the  said 
Batchellers  were  duly  discharged  from  all  firm  debts.  The  assignees 
thereupon,  in  accordance  with  an  order  of  the  insolvency  court,  con- 
veyed to  said  Batchellers  all  their  right,  title,  and  interest  in  and  to 
their  joint  estate,  except  the  debt  of  over  $20,000  due  from  Simkinson 
and  Company  of  Cincinnati  in  the  State  of  Ohio,  and  the  suit  then 
pending  in  favor  of  the  assignees  against  the  defendant,  which  is  the 
one  above  referred  to.  The  funds  necessary  to  carry  out  the  composi- 
tion were  advanced  by  the  plaintiff  Proctor,  and  to  secure  him  as  far  as 
possible  a  mortgage  on  this  property  was  given  to  him  by  the  plaintiffs 
Batcheller,  and  by  a  sale*  of  it  and  otherwise  a  part  of  said  advance  has 
been  repaid,  but  a  part  still  remains  unpaid.  To  secure  him  still  further, 
the  plaintiffs  Batcheller  made  in  August,  1890,  an  assignment  to  him 
of  all  money's  deposited  as  aforesaid  in  the  insolvency  court  which 
should  remain  there  on  October  20,  1890.  The  answer  in  each  case 
alleges,  and  it  must  be  taken  as  true,  that  after  the  payment  of  the 
balance  due  to  Mr.  Proctor  there  will  be  a  surplus.  If,  therefore, 
either  of  the  prayers  of  the  plaintiff  should  be  granted  in  either  case, 
the  other  creditors  of  the  firm  will  not  be  benefited,  for  they  have  all 
received  their  percentage,  and  the  debtors  have  been  discharged.  Mr. 
Proctor  will  be  not  benefited,  for  his  security  is  already  more  than  sufR- 
cient  to  pay  the  balance  due  him.  The  result  will  be  to  increase,  at  the 
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008t  of  the  defendant,  the  amount  which  the  debtors  will  themselves 
finally  realize.  For  even  if  it  should  receive  seventy-five  per  cent  on 
the  two  notes,  the  defendant  will  not  thereby  obtain  payment  in  full  of 
all  its  notes.  We  have  been  referred  to  no  case  in  which  tlie  principle 
of  equality  of  distribution,  which  the  plaintiffs  rightly  contend  forms 
the  basis  of  insolvency  proceedings,  has  been  carried  so  far. 

The  English  courts  hold  that  a  commission  in  bankruptcy  passes  the 
title  to  the  personal  property  of  Uie  bankrupt  wherever  it  is  situated  ; 
and,  therefore,  if  a  foreign  creditor,  who  has,  after  the  issuing  of  the 
commission  obtained  b}-  attachment  or  other  legal  proceedings,  pay- 
ment in  part  of  his  claim  out  of  personal  property  of  the  bankrupt, 
seeks  to  share  with  English  creditors  in  the  distribution  of  the  bankrupt 
estate,  and  to  prove  in  the  English  bankruptcy  court  for  the  balance  of 
his  claim,  that  he  should  before  being  allowed  to  do  so  account  for  what 
he  has  thus  received.  For  the  same  reason,  if  an  English  creditor  ob- 
tains in  a  foreign  jurisdiction  payment  of  part  of  his  claim  by  proceed- 
ings begun  after  the  commission  in  bankruptcy  was  issued,  he  will  not 
only  be  obliged  to  account  for  what  he  has  received  before  he  will  be 
adlowed  to  share  with  other  creditors  in  the  bankrupt  estate,  and  to 
prove  for  the  balance  of  his  claim,  but  will  be  liable  to  the  assignees 
for  the  amount  so  received.  Sill  v.  Worswick,  1  H.  Bl.  665 ;  Hunter 
V.  Potts,  4  T.  R.  182 ;  M'Intosh  v.  Ogilvie,  4  T.  R.  193  n;  Mt  parte 
2>'  Obree,  and  Mo  parte  Le  Mesurier,  8  Ves.  82 ;  Solomons  v.  Ross, 
1  H.  BL  181,  n;  JoUet  v.  Deponthieu,  1  H.  BL  132,  n;  Neale  v. 
Cottingham,  1  H.  Bl.  183,  n ;  Phillips  v.  Hunter,  2  H.  BL  402  ; 
Selkrig  V.  Davies,  2  Dow,  280,  and  2  Rose,  291;  Cockerell  v. 
Dickens,  8  Moore,  P.  G.  98.  In  re  Bugbee,  9  Nat  Bank.  Reg. 
258,  might  well  stand  on  the  ground  thus  indicated,  which  has 
much  in  reason  to  commend  it. 

On  the  other  hand,  it  is  held  in  England  that  if  either  the  foreign 
or  the  domestic  creditor  has  obtained  his  payment  out  of  property 
which  would  not  pass  under  the  commission  in  bankruptcy,  as,  for 
instance,  real  estate  in  a  foreign  jurisdiction,  or  if  the  attachment 
was  made  before  the  commission  issued,  then  he  will  not  be  obliged 
to  account,  but  will  be  permitted  to  prove  unconditionally  for  th^ 
balance  of  his  daim.  Cases  supra.  That  is,  as  we  understand  it, 
the  principle  of  the  English  cases  is  that  a  domestic  creditor  who 
has  obtained  payment  in  part  of  his  daim  out  of  propert}*  of 
the  debtor  in  a  foreign  jurisdiction  for  which  he  would  not  be  ac- 
countable to  the  assignee,  will  be  allowed  to  prove  the  balance  of 
his  claim  without  being  compelled  to  account  for  what  he  may  have 
thus  received.  We  are  of  opinion  that  this  principle  applies  to  the 
case  at  bar.  In  Proctor  v.  National  Bank  of  the  Republic,  ubi  Bupra^ 
this  court  held  that  the  defendant  was  not  accountable  to  the  as- 
signee for  the  proceeds  of  the  sale  of  the  other  notes,  and  that  it 
could  properly  and  lawfully  retain  them  as  against  the  assignee. 
To  require  it  now  to  account  for  them  would  be  in  effect  to  compel 
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it  to  account  to  the  plaintiffs^  who  are  the  successors  of  the  assignees, 
for  that  to  which  it  was  there  held  the  assignees  had  no  claim.     See 
also  Chipman  t^.  Manufacturers'  National  Bank,  156  Mass.  147. 
We  think  the  proof  was  rightfully  allowed,  and  that  the 

PetiUoru  must  be  dismissed. 


A.  V,  B. 
Supreme  Court  of  Austria.  1877. 
[Reported  16  Sammlungwm  CfivilrechUichen  StUtcheidungen,  88.] 

On  the  11th  of  February,  1877,  proceedings  in  bankruptcy  were  in- 
stituted in  the  Commercial  Court  of  Buda-Pesth  against  the  firm  of 
Ferdinand  B.,  there  registered;  and  accordingly  an  inventory  of  the 
movables  of  the  firm  in  Vienna  was  filed  in  the  Commercial  Court  of 
Vienna,  where  also  the  firm  was  registered,  but  not  as  a  subordinate 
branch.  On  February  16,  1877,  A.,  a  creditor  of  the  firm,  petitioned 
in  the  Commercial  Court  of  Vienna  for  the  administration  in  bankruptcy 
of  the  property  of  the  firm,  according  to  section  198  of  the  Commercial 
Cdde,  alleging  that  the  debtor  was  registered  in  the  Commercial  Court  of 
Vienna,  and  had  his  usual  residence  there,  and  if  the  administration 
of  the  estate  was  confined  to  the  Commercial  Court  of  Buda-Pesth 
the  numerous  and  most  interested  Austrian  creditors  would  be  under 
the  necessity  of  proving  their  claims  at  Buda-Pesth  and  seeking  pay- 
ment from  the  estate,  which  would  be  most  inconvenient 

Upon  this  petition,  laying  section  60  of  the  Commercial  Code  out  of  the 
case,  and  with  reference  solely  to  section  193  of  the  Code,  since  a  mer- 
cantile estate  is  concerned,  the  Commercial  Court  of  Vienna  undertook 
the  administration  of  the  entire  movable  property,  wherever  found,  of 
the  banker  and  commission-merchant,  Ferdinand  B.,  registered  under 
the  firm  name  Ferdinand  B.,  and  of  his  immovable  property  situated 
within  the  jurisdiction  of  the  Commercial  Code,  so  notified  the  Com- 
mercial Court  of  Buda-Pesth,  and  denied  to  the  Court  of  Bankruptcy 
of  Buda-Pesth  possession  of  the  entire  bankrupt  estate  situated  in 
Vienna. 

The  assignee  in  bankruptcy  appointed  in  Buda-Pesth  and  the  bankrupt 
appealed.  The  Court  of  Appeal  affirmed  the  decision  of  the  Commer- 
cial Court  of  Vienna.*  The  assignee  appealed  to  the  Supreme  Court. 
The  Supreme  Court  held  that  the  administration  of  the  entire  estate, 
undertaken  by  the  Commercial  Court  of  Vienna,  should  be  limited  to 
the  property  outside  the  dominions  of  the  Hungarian  Crown. 

*  The  opinion  of  the  Conrt  of  Appeal  and  the  argnment  of  the  appellant  in  the 
Supreme  Court  are  omitted.  —  Ed. 
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The  Coubt.  By  section  193  of  the  Commercial  Code  of  December  25, 
1868,  a  bankrupt  mercantile  estate  is  to  be  taken  and  administered  bj' 
the  court  haying  commercial  jurisdiction  in  the  district  where  the  bank- 
rupt  had  his  domicil.  From  this  universal  rule  it  follows,  that  since 
only  the  registration  of  the  firm  and  the  domicil  is  decisive^  only  one 
Commercial  Court  is  designated  which  has  jurisdiction  to  act  in  the 
administration  of  the  estate.  This  construction  is  moreover  supported 
by  the  considerations  that  the  action  of  such  a  court  is  necessarily  re- 
quired in  the  interest  of  the  domestic  creditors,  and  provisions  are  found 
in  the  statute  which  are  conditioned  upon  the  action  of  such  a  Com- 
mercial Court  and  are  only  possible  through  such  action.  The  Com- 
mercial Court  of  Vienna  therefore  has  jurisdiction  to  administer  the 
estate.  But  since  on  February  11,  1877,  the  Commercial  Court  of 
Buda-Pesth  undertook  the  administration  in  bankruptcy  of  all  the 
movable  property  of  the  firm  Ferdinand  B.  situated  within  the  domin- 
ions of  the  Hungarian  Crown,  and  according  to  section  11  of  Article  22 
of  the  Acts  of  the  year  1840,  and  section  1  of  part  IV.  of  the  Decree  of 
the  Judeo^Curialy  in  cases  where  bankruptcy  is  declared  both  in  a  Hun- 
garian and  in  a  foreign  court  the  jurisdiction  of  the  latter  with  regard 
to  the  universal  property  is  confined  to  the  movable  property  situated 
outside  Hungary,  but  the  administration  'in  bankruptcy  is  undertaken 
by  the  Commercial  Court  of  Vienna  for  the  movable  property  of 
Ferdinand  B.  wherever  situated,  the  decision  of  the  lower  court  will  be 
afiSrmed  with  the  partial  correction,  that  only  the  movable  property 
situated  outside  Uie  dominions  of  the*  Hungarian  Crown  shall  be 
administered. 


PIAGGIO  V.  DACIER. 

Court  ov  Cassation,  Turin,  1884. 

[Reported  19  Awnali  deUa  Giurisprudenza  Italianct,  1,  860.] 

PiAGGio  &  Son  except  to  the  permission  to  the  syndics  Mauraille, 
Giuchard,  and  Dacier  to  stand  in  judgment  in  this  kingdom  as  repre- 
sentatives of  the  rights  of  R  Brett  in  liquidation,  because  they  have 
not  secured  executory  force  for  the  decree  of  the  Tribunal  of  Commerce 
of  Marseilles  of  January  9,  1879,  by  which  they  were  appointed  to  ad- 
minister and  liquidate  his  property,  which  decree  was  produced  by 
them  in  this  case  without  the  previous  investigation  of  the  merits  re- 
quired by  Article  941  of  the  Code  of  Civil  Procedure. 

The  sentence  appealed  from  examined  the  nature,  object,  and  scope 
of  his  decree,  held  that  it  required  the  mere  approval  by  the  court  of 
the  appointment  in  the  case  of  Brett  in  composition  with  his  creditors 
of  Mauratlle,  Guichard,  and  Dacier  to  administer  and  liquidate  his 
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affairs,  and  that  it  was  therefore  a  question  of  a  simple  jadicial 
mandate;  and  in  fine,  for  this  reason,  it  a^udged  that  the  decree 
in  question  did  not  need  to  be  subjected  to  an  examination  on  the 
merits  in  order  to  be  produced  in  the  courts  of  this  kingdom  bj  the 
liquidators  for  the  mere  purpose  of  proving  their  quality  as  repre^ 
sentatives  of  the  mercantile  house  of  Brett 

In  so  holding  the  court  did  not  transgress  any  article  of  the 
Fundamental  Statute  of  the  kingdom,  but  correctly  interpreted  and 
applied  the  special  provisions  applicable,  contained  in  title  12,  book 
8,  of  the  Ck>de  of  Civil  Procedure.  In  fact,  fk-om  the  context  and 
from  the  literal  provisions  of  this  title,  compared  with  Article  559, 
the  court  well  said  that  a  judgment  needed  to  be  rendered  executory 
in  the  kingdom  after  full  investigation  of  the  merits  onl}'  if  some 
consequence  is  to  follow  from  it ;  now  when  the  only  question  is  of 
standing  in  Judgment  as  syndic,  the  decree  produced  to  prove  the 
appointment,  even  if  it  emanates  from  a  foreign  authority,  does  not 
need  an  investigation  of  the  merits. 

Jurisprudence  always  recognizes  the  distinction,  which  should  be 
made  in  every  case  in  the  application  of  the  law  cited,  between  the 
executory  force  of  an  act  and  its  legal  existence,  as  is  found  dis- 
tinctly in  the  same  law,  which  in  requiring  investigation  of  the 
merits  always  refers  to  the  executory  force  of  acts.  Beason  and 
authority  alike  prove  it.  To  give  executory  force  to  a  decree  or  any 
foreign  act  the  courts  of  a  country  must  necessarily  intervene  and 
exercise  the  power  of  government  ;  while  on  the  other  hand  when 
the  intervention  of  power,  of  the  arm  of  local  authority,  is  not  re- 
quired, the  foreign  Judgment  may  exist  and  produce  its  effects,  the 
authentic  act  have  probative  value,  without  the  necessity  of  any  au- 
thorization or  investigation  of  the  merits. 

The  Judgment  appealed  from  having  proceeded  upon  these  legal 
principles,  it  escapes  adverse  criticism  in  this  respect.  For  these 
reasons, 


STEIN  V.   TILLOT. 
CouBT  OF  Bordeaux.    1885. 
[BqtorUd  DalUn,  1S88,  %  290.] 

The  Court.  According  to  Article  15  of  the  Civil  Code,  a  French- 
man may  be  sued  in  a  French  court,  even  by  a  foreigner,  upon  an 
obligation  contracted  abroad.  It  is  therefore  of  no  importance  that 
the  proceedings  against  Tillot  in  this  case  were  instituted  by  a 
foreigner.  The  right  of  suing  in  a  French  court  for  payment  of  a 
commercial  debt  necessarily  implies  that  of  applying  for  a  declaration 
of  bankruptcy,  which  is  only  the  method  of  proceeding  upon  default 
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of  the  payment  by  a  merchant  of  his  commercial  debts.  When  a 
debtor  thus  sued  has  no  domicil  or  usual  residence  in  France,  the 
suit  should  be  brought  before  the  tribunal  of  the  place  where  he  has 
an  established  place  of  business,  in  which  he  has  agents  to  represent 
him  and  a  stock  of  merchandise  for  business  purposes.  Such  was 
the  situation  of  Tillot  at  Bordeaux,  where  he  was  represented  by  a 
manager  who  had  the  care  of  his  interests,  and  where,  at  the  time 
proceedings  were  instituted  in  the  Tribunal  of  Commerce  of  that  city, 
he  had  merchandise  of  various  sorts  worth  more  than  48,000  francs. 

On  the  other  side  it  is  proved  that  Stein  Brothers  were  creditors 
of  Tillot  to  the  amount  of  3,629  francs  for  the  sale  of  merchandise  for 
which  they  had  never  been  paid ;  many  creditors  have  failed  to  obtain 
satisfaction,  and  the  cessation  of  payments  by  Tillot  is  absolute,  as 
he  admitted  himself  by  applying  to  the  court  of  bankruptcy.  It  is 
of  no  importance  that  Tillot,  the  appellants  allege,  was  declared 
bankrupt  in  the  island  of  Guernsey.  In  the  absence  of  a  treaty,  this 
judgment  could  be  executed  in  France  only  after  an  examination  on 
the  merits,  in  conformity  with  Articles  2128  and  2128  of  the  Civil 
Code  and  546  of  the  Code  of  Procedure. 


GERSON  V.  OZERA 
Court  of  Paris.    1886. 
[RqxyrUd  Dallox,  1888,  2,  291.] 

Thb  Court.  The  documents  produced  to  the  court  show  that 
Gerson,  an  American  citizen,  carried  on  business  at  Paris  as  a  com- 
mission merchant,  with  an  office  and  store  distinct  Arom  his  dwelling- 
house  at  82  Bue  de  Paradis-Poissonni^re,  where  he  engaged  in  the 
business  of  buying  merchandise  for  resale.  In  April,  1885,  he  gave 
up  this  establishment,  leaving,  a  liability  of  more  than  20,000  francs, 
mostly  made  up  of  mercantile  debts.  The  judicial  proceedings  which, 
the  appellant  says,  have  been  carried  out  in  the  United  States  of 
America  as  a  result  of  his  failure  in  that  country,  offer  no  obstacle 
to  a  declaration  of  his  bankruptcy  in  France,  the  seat  of  his  business, 
for  the  security  of  the  rights  of  French  creditors  who  have  dealt  with 
him. 

Appeal  diemUaed^ 
1  Aee.  12  Clanet  178  (OrleanB,  27  Mar.  '85).  ~£d. 
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SYNDIC  OF  MfeliEES  v.  BANE  OF  ALSACE  AND 

LORRAINE. 

Court  of  Nakct.    1887. 

[Beported  Dalloz,  1887,  2,  289.] 

MiziiBBS,  banker  at  BlAmont  (Mearthe-et-Moselle)  had  three  busi- 
ness branches  in  Alsace-Lorraine,  and  his  bankruptcy  was  decreed 
abroad  on  August  11, 1886,  as  it  had  been  in  France  on  the  9th  of 
the  same  month.  Two  syndics  were  named  and  two  estates  created, 
each  with  its  own  assets  and  liabilities.  Stieve,  syndic  of  the  bank- 
ruptcy in  Alsace-Lorraine,  sued  for  the  recovery  of  a  debt  due  to  the 
Sarrebourg  branch  by  the  branch  at  Nancy  of  the  Bank  of  Alsace- 
Lorraine,  which  has  its  principal  establishment  at  Strasbourg.  He  is 
competent  to  bring  this  suit,  even  though  the  decree  appointing  him 
has  not  been  declared  executory  in  France.  It  is  not  a  question,  of 
giving  to  this  Judgment  effects  for  which  Article  546  of  the  Code 
of  Civil  Procedure  declares  an  eocequatur  necessary,  but  only  (accord- 
ing to  the  rule  locua  regit  (ustum)  of  establishing  the  existence  of  a 
fact,  namely^  the  appointment  of  Stieve  as  syndic  of  a  bankruptcy 
and  the  legal  mandate  confided  to  him  of  getting  in  the  assets.  The 
Tribunal  of  Commerce  of  Nancy,  place  of  location  of  the  defendant's 
bank,  was  competent  to  pass  upon  the  suit  brought  by  Stieve,  since 
the  object  of  the  suit  did  not  directly  concern  the  administration  of 
the  bankruptcy ;  and  the  Tribunal  of  Lun^ville,  within  the  district  of 
which  the  bankruptcy  had  been  decreed  in  France,  had  no  Jurisdiction. 

The  Judgment  being  set  aside,  the  court  is  empowered  to  pass  upon 
the  merits,  by  application  of  Article  478  of  the  Code  of  Civil  Pro- 
cedure, since  4he  cause  is  ripe  for  Judgment  It  makes  no  difference 
that  the  disputed  Jurisdiction  of  the  Judges  of  first  instance  was  final ;. 
for  Article  478,  already  cited,  makes  no  distinction,  and  the  determi- 
nation is  required,  in  this  case,  in  the  interest  of  celerity  and  of 
economy. 

M^zi^res  having  been  declared  bankrupt  both  in  France  and  abroad, 
his  creditors  are  referred  to  one  of  two  estates,  according  as  they 
have  dealt  with  the  French  house  or  the  branch  in  Lorraine.  Each 
of  these  estates,  represented  by  a  sjmdic,  is  administered  as  to  Its 
assets  and  liabilities  according  to  the  proofs  in  his  possession.  Stieve 
finds  in  the  account  current  opened  by  the  branch  of  the  Bank  of 
Alsace-Lorraine  with  the  Sarrebourg  bouse,  and  closed  August  10^ 
1886,  as  a  result  of  the  bankruptcy,  a  balance  due  of  1,185  tr.  26 
cent,  for  the  recovery  of  which,  with  interest  since  accrued,  he  brings 
suit  The  defendant  bank  in  vain  claims  to  set  off  against  this  debt 
the  balance  in  its  favor  of  another  account  current  opened  with  the 
BlAmont  house,  and  intended  by  the  common  consent  of  the  bankrupt 
and  the  bank  of  Akaoe-Lorraine  to  apply  to  operations  distinct  f^om 
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those  undertaken  with  the  Sarrebourg  house ;  since  by  the  terms  of 
Article  446  of  the  Code  of  Commerce  a  set-off  ceased  to  be  possible 
from  the  moment  when  the  double  bankruptcy  closed  both  aooouots 
and  fixed  a  balance  due  to  or  by  the  two  distinct  estates. 

For  these  reasons  the  court  permits  the  appeal  of  Stieve  as  syndic 
fh)m  the  judgment  of  the  Tribunal  of  Commerce  of  Nancy  of  February 
18,  1887 ;  declares  that  the  tribunal  was  competent  to  entertain  the 
suit  which  had  been  regularly  brought ;  and  upon  the  merits  condemns 
the  bank  of  Alsace-Lorraine  to  pay  to  Stieve  the  sum  of  1,135  fr. 
26  cent.,  for  the  reasons  set  oat  in  this  judgment,  with  interest  at 
6  per  cent  since  August  10,  1886. 


WELLS  V.  BANK  OF  CHRISTTANIA. 

Supreme  Ck>URT  of  Nobwat.    1887. 

[Reported  16  Climet^  920.] 

Wells,  an  Englishman,  was  engaged  in  the  lumber  business  both  in 
England  and  at  Porsgrund  in  Norway.  Having  several  important  bills 
to  pay,  he  entered  into  an  agreement  with  two  of  his  creditors  at 
Christiania,  December  8,  1881,  by  the  terms  of  which  his  property 
in  Norway  was  assigned  to  a  third  party  to  take  it,. turn  it  into 
money,  and  give  half  the  proceeds  to  the  two  Norwegian  creditors. 
Wells  returned  to  England,  and  was  there  declared  bankrupt,  Decem- 
ber 12,  1881,  by  the  Bankruptcy  Court  of  Yorkshire.  The  Bank- 
ruptcy Court  of  Porsgrund  was  petitioned  by  Wells,  December  31,  to 
take  and  administer  his  Norwegian  property  in  bankruptcy ;  this  peti- 
tion was  not  granted.  A  new  petition,  received  Februar}'  2  from 
the  English  syndic,  was  granted.  The  Bankruptcy  Court  of  Porsgrund 
then  proceeded  against  the  two  Norwegian  creditors  for  an  avoidance 
of  the  agreement  of  December  8^  1881,  and  for  the  amount  already 
realized  from  a  sale  of  the  property.  The  Supreme  Court  at  Chris- 
tiania gave  judgment  against  the  creditors. 

The  Goubt.  The  agreement  in  question  is  subject  to  Articles  44 
and  45  of  the  Norw^an  law  of  bankruptcy.  Though  the  creditors 
were  to  receive  the  money  realized  fh>m  the  propertj'  at  all  events, 
yet  the  agreement  is  an  abnormal  mode  of  payment  which  is  made 
void  by  the  law  of  bankruptcy.  Even  if  the  law  of  bankruptcy  were 
inapplicable,  the  agreement  would  be  void  by  application  of  the  Nor> 
wegian  Code,  5, 18,  44,  for  the  two  creditors  were  attempting  thus 
to  procure  a  preference  over  the  other  creditors,  knowing  the  debtor 
to  be  insolvent;  in  fact,  one  of  them  had  tried  to  put  him  into 
bankruptcy. 

In  the  second  place,  the  declaration  of  bankruptcy  in  England 
produces  its  effects  in  Norway  and  extends  to  proper^*  situated  in 
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this  oooDtrj.  Therefore  the  declaration  made  in  England  on  Decem- 
ber 12,  might  be  taken  as  the  dies  ad  quern  of  the  eight  weeks  pre« 
ceding  the  bankmptcy,  which  according  to  the  Norwegian  law  of 
bankruptcy  forms  the  term  during  which  conveyances  are  voidable. 
Besides,  no  Norwegian  Court -has  Jurisdiction  to  put  into  bankruptcy 
this  debtor's  property.  According  to  the  ordinance  of  June  21,  1793, 
Article  1,  bankruptcy  proceedings  should  be  undertaken  by  the  court 
in  the  personal  forum  of  the  debtor.  Since  there  is  no  such  forum 
in  Norway,  the  bankruptcy  cannot  be  instituted  in  a  Norw^an  court, 
but  by  the  foreign  court  of  the  domiciL 

Finally,  the  period  of  eight  weeks  is  to  be  counted  from  day  to  day, 
not  fiN>m  hour  to  hour.^ 


KLIN6SLAND  v.  TOM. 

High  Court  of  thb  Netherlands.    1888. 

[Reported  NederlandBcke  Beehtspraak,  1888,  844.] 

Thb  plaintiff  is  the  holder  of  a  bill  of  exchange  accepted  by  the 
firm  of  C.  &  J.  Tom  of  Warsaw  whilst  the  defendant  was  a  member 
of  the  now  dissolved  firm.  The  plaintiff  as  holder  of  the  bill  proved 
it  in  the  bankruptcy,  and  obtained  a  dividend  of  10  per  cent.  The 
defendant,  who  some  years  ago  settled  in  Amsterdam,  was  legally 
sued  on  the  24th  of  December,  1887,  for  the  balance  of  90  per  cent 
remaining  unpaid.  The  plaintiff  further  claimed,  and  the  defendant 
did  hot  deny,  that  the  latter  had  entered  into  the  business  of  merchant 
at  Amsterdam,  which  must  be  regarded  as  a  hostile  position.  The 
plaintiff,  not  having  received  payment  of  the  balance  due  on  the  bill, 
demanded  that  the  defendant  be  declared  a  bankrupt.  The  lower 
court  refhsed  to  declare  the  defendant  in  a  state  of  bankruptcy,  partly 
because  it  should  be  proved,  as  had  not  been  done,  that  the  plaintiff 
who  lived  at  Warsaw  and  by  the  proof  of  his  claim  in  the  bankruptcy 
had  subjected  himself  to  the  forced  equality  of  the  concursv^  credi- 
torum  and  to  the  legal  results  in  that  place,  had  the  right  (contrary 
to  the  provisions  of  the  law  of  the  Netherlands)  to  demand  payment 
of  the  remaining  90  per  cent  of  the  bill  from  the  individual  partner ; 
and  partly  because  the  defendant,  member  of  the  firm  of  J.  &  C.  Tom, 
had  already  stopped  payment  before  the  time  of  the  declaration  of 

^  The  qaeetion  whether  the  aaaigiice  or  syndic  of  a  hankmpt,  appointed  at  his 
doniicil,  has  a  right  to  the  movable  property  of  the  bankrapt  everywhere  is  undecided 
in  coantipes  governed  by  the  Civil  Law.  That  he  has,  see  Selkrig  v.  Davies,  2  Dow, 
230;  Re  Howse,  8  Juta,  14;  Perrin  v.  Turton,  1  Tiunsv.  Prov.  25;  22  Clunet,  157 
(Austria,  12  Apr.  '93)  ;  26  Clonet,  867  (Milan,  14  Dec.  '91).  That  he  has  not,  see 
14  Clunet,  248  (Netherlands,  16  March,  *85);  15  Clnnet,  126  (Austria,  11  Jane.  '84); 
24  Clunet.  420  (Amheim,  29  April,  '95) ;  26  Clunet,  867  (Qenoa,  25  March,  '92).  —  Ed. 
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bankraptcj  at  Warsaw,  and  aooordinglj  coald  not  stop  pajmeDt  again 
at  Amsterdam  on  the  24th  of  December,  1887. 

The  Coart  of  Appeal  affirmed  the  decision ;  and  the  plaintiff  ap- 
pealed from  this  judgment  to  the  High  Court  of  the  Netherlands. 

The  Court.  The  decision  depends  upon  whether  a  baukmptcy 
pronounced  abroad  has  the  same  legal  results  as  one  pronounced  in 
this  country. 

The  decision  of  the  lower  conrt,  that  according  to  the  law  of  the 
Netherlands  the  payment  by  the  individual  partner  of  the  90  per  cent 
of  the  bill  still  remaining  unpaid  could  not  be  required,  and  the  deci- 
sion that  owing  to  the  fact  that  the  defendant  in  1881  had  defaulted 
in  the  payment  of  the  whole  bill  it  was  *  impossible  to  have  a  new 
default  in  pa3'ment  of  part  of  the  bill  in  1887,  depended  upon  the 
hypothesis  that  the  obligation  which  the  defendant  had  in  this  country 
with  respect  to  his  debts  had  been  determined  by  the  bankruptcy  pro- 
nounced at  Warsaw  in  1881.  This  hypothesis  is  unsound.  Bank- 
ruptc}',  being  a  universal  seizure,  by  judicial  decree,  of  the  goods  of 
the  debtor,  can  take  effect  no  further  than  the  jurisdiction  of  the  judge 
who  issues  the  decree  extends.  It  would  be  opposed  to  the  inde- 
pendence of  the  various  States  if  it  were  pPossible  therebi*  to  hinder 
foreign  Judges  from  taking  similar  measures  when  otherwise  both 
competency  and  occasion  for  them  exist. 


CHALE  V.  ARTOLA. 
Court  of  Cassation,  Spain.    1894. 
[Reported  75  Beoista  General,  Jwrieprudenda  Civil,  693.] 

•  D.  Josi  MabIa,  D.  Jorge,  D.  Ram6n,  D.  Daniel,  and  D.  Francisco 
Artola  formed  on  March  19, 1885,  in  accordance  with  the  French  law,  a 
collective  commercial  association,  located  at  Paris,  under  the  firm  name 
of  Artola  Brothers,  for  the  term  of  five  years,  ending  December  31, 
1889.  The  partners  were  themselves  to  carry  on  the  business  with  full 
powers  to  use  the  firm  name  and  to  act  in  all  interests  of  the  partner- 
ship. 

On  December  11,  1889,  the  Tribunal  of  Commerce  of  the  Seine 
declared  the  partnership  bankrupt,  fixed  the  date  of  cessation  of  pay- 
ment provisionall}'  at  the  same  date,  and  named  as  temporary*  syndics 
D.  Andres  Julio  Chale  and  D.  Alejo  Dronfn,  who  were  continued  as 
permanent  sj-ndics  by  a  judgment  of  November  24,  1891.  In  the  same 
court  Artola  Brothers  on  December  IS,  1889,  filed  a  schedule,  includ- 
ing among  the  assets  the  copper  and  cobalt  mine  called  *'  Profunda,'' 
situated  in  the  province  of  Leon,  which  was  then  in  litigation  in  the 
lower  courts  on  their  claim  to  two-thii*ds  of  it,  and  an  appeal  pending ; 
tlie  net  value  of  the  two-thirds  was  at  least  five  hundred  thousand  francs 
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a  year.  By  sentence  of  the  Tribunal  of  Assizes  of  Paris,  March  31, 
1892,  all  five  brothers  Artola  were  in  their  absence  ac^udged  guilty  of 
fraudulent  bankruptcy,  and  each,  being  in  contempt,  was  sentenced  to 
ten  years'  hard  labor. 

On  the  26th  of  October,  1889,  the  brothers  Artola  claiming  to  form 
the  mercantile  partnership,  represented  by  J.  M.  Artola  in  liquidation, 
appeared  in  the  court  of  first  instance  of  San  Sebastian,  praying  to  be 
declared  in  a  state  of  suspension  of  payment,  and  accordingly  pre- 
sented a  proposition  for  a  composition.  D.  Andres  Julio  Chale  as 
sj'ndic  of  the  bankruptcy  in  Paris,  intervened,  alleging  the  bankruptcy 
there  declared  and  the  schedule  filed,  protested  against  the  proposed 
composition,  and  moved  that  notice  of  his  protest  should  be  given  to 
the  creditors.  This  motion  was  denied  because  D.  Andres  Julio  Chale 
did  not  figure  in  the  list  of  creditors ;  and  a  composition  was  approved 
in  which  it  was  stipulated  that  its  execution  should  be  secured  by  the 
movable  property  in  Spain  and  by  the  two-thirds  interest  in  the  mine 
"  Profunda,"  which,  pending  the  decision  of  the  appeal,  was  to  be 
taken  as  the  property  of  the  brothers  Artola. 

D.  Jos^  Maria  and  D.  Daniel  Artola  individually  had  brought  suit 
against  D.  Ruperto  Sanz  to  recover  two-thirds  of  the  mine  ''  Profunda." 
By  sentence  of  the  court  of  Valladolid,  October  28,  1889,  the  latter 
was  ordered  to  execute  in  favor  of  the  demandants  a  public  deed  in  the 
terms  contained  in  a  certain  private  document  in  which  he  released  to 
each  of  these  brothers  one-third  interest  in  said  mine  and  its  appurte- 
nances, and  upon  appeal  by  D.  Ruperto  Sanz  the  judgment  was  affirmed 
November  20,  1890.  Meanwhile  D.  Andres  Julio  Chale  and  D.  Alejo 
Dronin  filed  an  intervening  petition  in  which  they  alleged  that  the 
personality  of  the  brothers  Artola  had  terminated  hy  virtue  of  the 
bankruptcy  decreed  in  France,  and  that  the  syndic  who  represented 
this  bankruptcy  should  be  substituted  in  their  place.  The  Supreme 
Court  declared  that  they  had  no  standing  because  D.  Jos^  Maria  and  D. 
Daniel  Artola  were  suing  in  their  own  proper  right  and  not  as  partners 
in  the  firm ;  and  since  the  bankruptcy  decreed  was  that  of  the  partner- 
ship and  not  of  any  one  of  the  partners,  their  capacity  and  personality 
to  carry  on  suit  was  unaffected. 

On  October  2,  1891,  D.  Andres  Chale  and  D.  Alejo  Dronfn  as 
syndics  named  by  the  Tribunal  of  Commerce  of  the  Seine  for  the 
bankruptcy  of  the  partnership  Artola  Brothers,  domiciled  in  Paris, 
jointly  brought  suit,  in  the  court  of  first  instance  of  San  Sebastian 
against  D.  Jorge  and  D.  Francisco  Artola  as  active  partners  in  tlie 
firm  Artola  Brothers  and  against  the  parties  to  the  composition  made 
between  Artola  Brothers  and  the  creditors  of  D.  Jos^  Marfa  Artola  in 
liquidation,  praying  to  have  declared  null  and  of  no  validity  or  effect 
this  composition  and  all  acts  and  contracts  made  by  the  defendants 
in  execution  and  fulfilment  of  the  same,  and  to  have  all  things  re- 
stored to  the  condition  in  which  they  were  before  'the  composition  was 
entered  into,  and  for  the  payment' of  damages  and  costs.    Dilatory 
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exceptions  having  been  opposed  to  this  demand,  an  appeal  was  taken 
to  the  court  of  Pamplona. 

The  same  D.  Andres  Julio  Chale  and  D.  Alejo  Dronin  as  syndics  of 
the  bankruptcy  of  the  partnership  Artola  Brothers,  domiciled  at  Paris, 
brought  in  the  court  of  first  instance  of  La  Vicella  on  March  17,  1892, 
the  suit  in  which  the  present  appeal  is  taken ;  and  reciting  the  facts 
which  have  been  stated,  alleged  as  the  basis  of  their  claim  that  the  legal 
capacity  of  persons  is  governed  by  the  law  of  their  country,  and  con- 
sequently that  of  the  partnership  Ai'tola  Brothers,  domiciled  at  Paris, 
and  that  of  the  partners  who  constitute  the  firm,  must  be  subject  to  the 
laws  of  that  republic  and  to  the  declaration  of  its  courts  and  must  be 
governed  by  them.  The  decision  of  this  Supreme  Court  in  not  admit- 
ting the  petition  of  these  syndics  in  the  suit  for  the  share  of  the  mine 
<*  Profunda '*  offered,  they  argued,  no  obstacle  to  the  present  suit;  for 
that  was  with  reference  to  acts  and  contracts  made  before  the  decree 
of  bankruptcy,  and  subsequently  an  important  fact  occurred,  which  was 
the  individuid  decree  of  bankruptcy  of  each  one  of' the  partners  who 
formed  the  partnership.  One  could  not  say  that  the  syndics  had  no 
standing  before  the  Spanish  courts  until  they  had  obtained  an  exequatur 
of  the  decree  in  bankruptcy ;  for  it  was  not  a  question  of  executing  in 
Spain  a  judgment  of  a  foreign  court,  but,  on  the  contrary,  of  calling  for 
a  decree  of  the  Spanish  courts  in  a  case  where  they  appeared  as  rep- 
resenting a  foreign  jundical  entity  which,  according  to  the  treaty  made 
with  France,  January  7, 1862,  might  bring  suit  in  the  Spanish  courts  on 
the  same  terms  as  Spanish  citizens.  Wherefore  they  prayed  for  a 
decree,  first  that  everything  that  had  been  done  in  the  suit  brought  by 
D.  Jos6  Marfa  and  D.  Daniel  Artola  against  D.  Ruperto  Sanz  for  a 
release  of  two-thirds  of  the  mine  ^'Profunda"  and  its  profits  and 
appurtenances  and  all  acts  done  in  fulfilment  of  the  sentence  of  this 
Supreme  Court  given  in  that  suit  should  be  declared  null  and  of  no 
effect  whatever,  since  the  partnership  Artola  Brothers  was  declared  in 
bankruptcy ;  declaring  equally  null  all  payments,  acts,  and  contracts 
made  by  these  parties  with  respect  to  the  rights  declared  by  the  judg- 
ment, leaving,  therefore,  without  effect  the  proceedings,  the  order  of 
court  of  March  2,  1891,  the  settlement  of  accounts  made  with  Sanz 
and  the  payment  of  the  balance  due,  and  secondly  that  the  goods  and 
rights  which  by  virtue  of  this  sentence  were  decreed  to  the  Brothers 
Artola  should  be  subjected  to  the  liabilities  contracted  by  them  as 
partners  in  the  firm  Artola  Brothers ;  condemning  the  defendants  to 
take  all  the  measures  agreed  upon  to  carry  out  this  decree,  to  deliver 
to  the  plaintiffs  all  the  property  referred  to  in  the  suit,  the  income 
realized  fW>m  the  same,  or  which  may  be  realized  in  the  future,  and  to 
pay  damages,  with  costs,  against  those  opposing  the  demand. 

In  opposition  to  these  demands  D.  Jos^  Marfa  and  D.  Daniel  Artola 
.appeared  and  set  up  in  the  first  place  a  plea  of  lack  of  jurisdiction 
based  on  section  1  of  Article  53  of  the  law  of  Civil  Procedure ;  that  the 
suit  was  fbr  the  execution  of  the  judgment  of  a  foreign  court  which  it 
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was  attempted  to  enforce  in  Spain  with  respect  to  persons  and  property 
tliere,  contrary  to  the  decisions  of  our  own  court.  To  grant  the  peti- 
tion necessarily  involved  the  decision  of  whether  or  not  this  judgment 
was  admissible  in  Spain,  and  whether  or  not  it  had  produced  effects 
in  this  country,  which  was  a  matter  within  the  exclusive  jurisdiction 
of  the  Supreme  Court  and  hence  outside  that  of  the  court  of  La 
Vecilla.  This  latter  court  cannot  determine  the  claims  of  the  plain- 
tiffs, for  their  arguments  show  that  nothing  is  in  question  but  the 
enforcement  of  the  declaration  of  bankruptcy  decreed  by  the  French 
court;  although  the  fact  of  such  declaration  is  proved  in  order  to 
indicate  the  juridical  situation  in  which  by  virtue  of  it  were  placed 
in  Spain,  in  conformity  with  the  Spanish  law,  the  brothers  Artola, 
their  goods  in  this  country,  and  the  validity  or  nullity  of  the  acts 
and  results  in  the  Spanish  courts.  The  Supreme  Court  cannot 
allow  this  without  departing  from  their  preceding  decision.  The 
*  claim  of  the  French  syndics,  whatever  be  the  form  in  which  it  is  stated, 
amounts  to  determining  the  effects  produced  in  Spain  by  the  bank- 
ruptc}'  declared  by  the  French  tribunals;  to  making  such  a  declara- 
tion of  bankruptc}'  effectual  with  respect  to  persons  and  property  in 
Spain  contrary  to  the  decisions  of  our  own  courts.  Nothing  which 
is  asked  in  this  claim  can  be  granted  without  as  a  result  admitting 
in  Spain  the  judgment  of  the  French  court,  —  a  thing  which  it  is  not 
within  the  competence  of  an  inferior  court  to  do.  Such  a  court 
should  so  decide,  declining  cognizance  of  the  matter  and  leaving  it 
to  the  determination  of  the  Supreme  Court. 

The  second  exception  of  the  Brothers  Artola  was  that  of  person- 
ality, based  on  the  decision  of  this  Supreme  Court ;  the  third,  that 
of  lis  pendens^  setting  up  the  suit  pending  in  the  Court  of  San 
Sebastian ;  and  finally  defect  in  form  of  the  statement  of  claim, 
which  had  not  stated  the  form  of  action  which  was  instituted.  They 
prayed  that  these  exceptions  should  be  allowed,  and  that  consequently 
the  claim  should  be  dismissed,  with  costs.^ 

The  Civil  Chamber  of  the  court  of  Valladolid  having  on  October  30, 
1893,  affirmed  the  judgment,  with  costs,  against  the  appellants  D. 
Andres  Julio  Chale  and  D.  Alejo  Dronin,  they  appealed,  in  their 
capacity  as  syndics  named  by  the  Tribunal  of  Commerce  of  the  Seine 
for  the  bankrupt  firm  of  Artola  Brothers,  domiciled  at  Paris,  with 
branches  at  London  and  elsewhere.    The  reasons  of  appeal  were :  — 

First:  Article  2  of  the  Treaty  with  France  of  January  7,  1862, 
having  force  of  law  in  Spain,  which  authorizes  the  subjects  of  each 
country  to  have  free  access  to  the  courts  of  the  respective  ^countries  to 
sue  in  defence  of  a  legal  right  (a  provision  in  harmony  with  Article  32 
of  the  Royal  Decree  of  November  17,  1852)  was  infringed  by  the  dis- 
missal of  an  ordinary  civil  suit  brought  in  the  Spanish  courts  for  the 
enforcement  of  civil  rights  by  the  legitimate  representatives  of  a  moral 

^  The  argument  for  the  petitioners  in  this  oonrt  is  omitted.  —  Ed. 
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entity,  conatitntiiig  a  French  jaridical  person,  to  wit  k  bankruptcj-  of  ft 
commercial  efttablishmeat  formed  and  domiciled  ia  Farie  bj  the  latrs 
of  that  nation ;  and  by  the  denial  to  these  representatives  who  were 
syndics  in  bankruptcy,  the  right  of  being  heard  before  the  native  courts 
in  order  to  nullify  acts  and  contracts  done  in  Spain  by  the  bankrupts. 
It  could  not  be  supposed  that  in  passing  on  sudi  a  claim  an  exequatur 
was  necessary,  nor  in  any  way  could  a  question  of  extraterritoriality 
arise  which  cookl  threaten  or  diminish  the  sovereignty  and  independ- 
ence of  Spain.  Although  the  decree  of  the  Tribunal  of  Commerce  of 
the  Seine,  declaring  the  bankruptcy  and  naming  the  syndics,  was  in- 
voked l>y  the  petitjonets,  it  was  not  asked  that  these  decrees  should  be 
executed  in  Spain ;  it  wu  averred  only  as  an  existing  fact  which 
proved  first  the  quality  of  the  petitioners,  and  second  the  personal  in- 
capacity with  which  the  defendants,  the  bankrupts  Artolo,  were  affected 
in  their  Juridical  relations  in  Spain.  Though  it  was  true  the  petitioners 
claimed  a  declaration  by  the  Spanish  courts  not  only  that  the  defend- 
ants' acts  were  void,  but  also  that  they  themselves  were  entitled  to  the 
proi>erty  conveyed  away  by  the  brothers  Artola,  this  did  not  involve 
the  execnUon  of  the  decree  of  a  foreign  court,  but  the  enforcement  of  a 
pre-existing  right  of  the  creditors  against  the  bankrupts ;  creditors  who 
in  default  of  ciq>acity  of  the  firm  Artola  Brothers,  affected  with  the 
juridical  status  of  bankruptcy  by  the  decree  of  the  French  oourts,  were 
represented  by  the  petitioners,  the  syndics. 

Second :  The  decision  denied  the  jurisdicUon  of  the  Spanish  courts 
to  rccc^nize  the  juridical  capacity  of  a  partnership  formed  in  France,  a 
capacity  proved  by  the  laws  and  judicial  decisions  of  that  nation,  and 
therefrom  to  determine  the  efficacy  of  the  acts  done  by  the  partners  in 
Spain  with  relation  to  the  partnership  property  there ;  a  denial  based 
on  the  aforesaid  erroneous  supposition  that  the  subject-matter  of  the 
litigation  was  beyond  the  jurisdiction  of  the  Spanish  courts,  whereas, 
it  being  a  question  of  the  declaration  or  the  denial  of  civil  rights  over 
property  situated  and  acts  done  in  Spain,  it  was  for  the  courts  of  the 
countrj'  exclusively  to  entertain  and  determine  the  litigation  without 
the  necessity  of  previoos  proceedings  to  obtain  on  eixgutUur.  This 
decision  infringes  the  legal  doctrine,  established  by  the  jnrisprudencc 
of  this  Supreme  Court  in  its  decisions  of  Januor}'  13  and  Hay  12, 1885, 
and  May  26,  1887,  that  his  own  status  and  capacity  accompany  a 
foreigner,  and  that.the  laws  of  his  country  should  be  applied  in  order 
to  avoid  the  inconveniences  of  not  Judging  him  by  a  single  law,  and 
consequently  that  there  is  no  need  of  obtaining  on  exequatur  for  judi- 
cial declarations  of  status.  This  doctrine  is  even  stronger  because  it 
lies  at  the  foundation  of  the  provisions  of  Article  9  of  the  QvU  Code 
-  -■  '-yclB  16  of  the  Code  of  Commerce,  also  infringed  by  the  Judg- 
ppealed  from ;  the  first  of  which  provides  that  Spaniards  are 
even  when  residing  abroad,  by  the  laws  relating  to  status,  con- 
snd  legal  capacity ;  and  the  second  ordains  that  foreigners  and 
tions  formed  in  foreign  countriea  may  carry  on  commerce  in 
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Spain,  subject  to  the  laws  of  their  own  country  with  regard  to  their 
capacity  to  contract. 

Gull6n,  J.  Article  2  of  the  Treaty  with  France  of  January  7, 
1862,  and  Article*32  of  the  Royal  Decree  of  November  17,  1852,  cited 
iu  the  first  reason  for  appeal,  are  inapplicable,  and  could  not  be  in- 
fringed, for  the  judgment  did  not  pass  upon  the  capacity  of  the  peti- 
tioners, nor  deny  their  quality  as  syndics  of  the  commercial  partnership 
Artola  Brothers,  nor  did  it  deny  the  free  access  which  Frenchmen  are 
entitled  to  have  to  the  Spanish  courts ;  it  was  limited  to  declaring,  for 
the  reasons  expressed  in  it,  the  incompetence  of  the  court  of  La 
Vecilla  because  of  the  necessity,  created  by  the  nature  of  the  claim,  of 
previously  obtaining  the  authorization  of  this  Supreme  Court  Neither 
is  the  second  reason  for  appeal  to  be  considered,  though  the  principle 
laid  down  is  clear ;  it  is  not  applicable  to  the  present  case,  because  the 
prayer  of  the  petition  implies,  as  the  judgment  clearly  points  out,  the 
recognition  and  execution  in  our  country  of  the  declaration  of  bank- 
ruptcy of  the  firm  Artola  Brothers,  by  decree  of  the  Tribunal  of  Com- 
merce of  the  Seine.  This  decree  requires,  in  order  to  be  carried  out  in 
Spain,  the  grant  of  an  exeqtuxtur  by  this  court 

We  adjudge  that  we  ought  to  decree  and  we  do  decree  that  there  is 
no  cause  for  the  appeal  of  D.  Andres  Julio  Chale  and  D.  Alejo  Dronfp,. 
as  syndics  of  the  bankruptcy  of  the  firm  Artola  Brothers ;  we  con- 
demn them  to  lose  the  security  deposited,  which  will  be  distributed 
according  to  law,  and  to  pay  costs,  and  transmit  to  the  court  of  Valla- 
dolid  a  rescript  to  this  effect 
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ESTATES  IN  THE  HANDS   OF  RBCBiyBBS. 
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Chancert.    1808. 
[BeporUd  15  Vugy  junior,  91.] 

A  MOTION  was  made  for  the  appointment  of  a  receiver  upon  an 
estate  in  the  East  Indies. 

The  LoBD  Chancellor  [Lord  Eldon],  granting  the  motion,  said, 
the  rents  should  be  remitted  to  some  person  in  En^and,  who  may  pay 
them  into  the  bank. 

Sir  Samuel  JBamUfy^  in  support  of  the  motion,  suggested  that  as 
a  veoeiTer  in  India  would  be  out  of  the  jurisdiction,  some  person  in 
this  country  should  be  the  receiver,  who  might  appoint  his  own  agent 
in  India. 

The  Lord  Chancellor  approved  that  ooarse,  and  said;  there  must 
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be  some  provision  to  prevent  the  neoessitj  of  applying  to  the  court 
from  time  to  time  for  permission  to  let. 

'  A  reference  was  accordingly  directed  to  the  Master  to  inquire  what 
should  be  the  term  beyond  which  the  receiver  should  not  be  permitted 
to  let.* 


LANGFORD  v.  LANGFORD. 

Rolls  Court,  Chahcert.    1835. 

[BeporUd  5  Law  Journal^  New  Series,  Chancery,  60.] 

Lord  Langford,  the  defendant  in  this  cause,  bad  executed  a  settle- 
ment by  which  he  charged  his  Irish  estates  in  favor  of  the  plaintiff, 
Lady  Langford,  with  the  payment  of  an  annuity  during  her  life. 
The  annuity  fell  into  arrear,  and  the  defendant  being  in  England, 
Lady  Langford  instituted  this  suit  for  an  account  and  a  receiver. 
The  defendant  resisted  a  motion  for  a  receiver,  on  the  ground  that 
there  were  incumbrances  prior  to  the  annuity;  but  in  Julj-,  1885, 
the  Master  of  the  Rolls  ordered  a  receiver,  who  was  appointed  in 
October.  The  order  appointing  the  receiver  was  duly  served  on  the 
tenants,  with  a  notice  to  pay  the  rents  to  such  receiver,  and  which 
they  were  willing  to  do.  Mr.  Murphy,  the  agent  of  the  defendant, 
however,  served  notices  on  the  tenants,  to  the  efifect  '^  that  the  order 
recently  served  upon  them,  as  made  by  the  English  Court  of  Chancer^', 
was  of  no  force  or  effect  in  Ireland,  and  that,  notwithstanding  the 
service  of  the  said  order,  his  Lordship  would  require,  and  if  necessary 
enforce,  payment  of  his  rents  as  heretofore."  The  defendant,  Lord 
Langford^  by  his  affidavit  stated  that  he  had  given  no  authority 
whatever  to  his  agents  in  Ireland  to  demand  payment  of  the  rents 
of  the  said  estate,  or  to  distrain  upon  the  tenants  of  the  said  estate ; 
but  he  admitted  that  he  had  instructed  his  solicitor  in  Ireland,  after 
giving  him  notice  of  the  said  order  made  by  this  court,  to  oppose, 
as  far  as  the  law  would  permit,  the  receivers  of  such  rents  and  proflts 
;froqi  receiving  the  same.  The  result  of  these  proceedings  was,  that 
the  English  receiver  was  unable  to  obtain  payment  of  any  of  the 
rents.* 

Mr.  Pemberton  and  Mr.  Bethel  now  moved  on  behalf  of  the  plain- 
tiff, that  a  commission  of  sequestration  might  issue,  to  sequester 
the  personal  estate  and  the  rents  and  property  of  the  real  estate  of 
the  defendant,  Ix>rd  Langford,  for  the  contempt. 

Mr,  JSickerstethf  contra. 

1  A  receiver  was  appointed  to  take  charge  of  an  estate  abroad,  in  the  following 
cams:  DavU  v.  Barrett,  18  L.  J.  N.  S.  Ch.  804  (real  estate  in  West  Indies);  Hinton 
V.  Galli,  24  L.  J.  Ch.  121  (real  and  personal  estate  in  Italy:  unopposed).  Contra^ 
Kittel  ».  Augusta,  T.  k  G.  R.  R.,  78  Fed.  865  ;  Hanrey  v,  Vamey,  104  Mass. 
486.  —  Ed. 

'  The  statement  of  facts  is  slightly  condensed.  -*  En. 


6ECT.   IV.]  SHIELDS  V.  COLEMAN.  261 

PtePTS,  M.  R.  That  this  is  a  contempt  I  hare  no  doubt.  It  is  true 
that  this  court  has  not  the  means  of  sending  its  officers  to  carrj*  into 
effect  its  orders  in  Ireland;  but  it  has  jurisdiction  over  all  persons 
in  this  countr}*,  and  can  compel  obedience  to  its  orders.  The  defend- 
ant sends  to  his  solicitors  in  Ireland  to  oppose  bj*  all  lawful  means 
the  receiver  appointed  by  tliis  court  fh>m  receiving  the  rents.  If  he 
meant,  b}'  all  lawful  means  in  this  country,  there  should  be  no  resist- 
ance at  all;  because  a  party  is  not  justified  in  opposing  the  order 
of  the  court ;  but  he  says,  by  all  lawful  means  in  Ireland  —  that  is 
to  say,  because  this  court  cannot  send  its  process  into  Ireland,  there- 
fore Lord  Langford's  agent  is  to  use  all  means  in  Ireland  to  oppose 
the  order  of  the  court  here.  His  Honor  said  he  hoped  that  Lord 
Langford  would  see  his  error,  and  know  that  he  could  not  resist  the 
order  of  this  court;  and  that  the  order  for  a  sequestration  must 
therefore  be  made,  unless  his  Lordship  ceased  to  interfere  with  the 
officer  of  the  court. 

A  motion  was  made  on  the  part  of  the  defendant,  before  the  Lords 
Commissioners  Shadwell  and  Bosamqdbt,  to  dischai*ge  the  order 
of  the  Master  of  the  Rolls ;  when  the  same  was  refused,  with  oosts.^ 


SHIELDS  t;.  COLEMAN. 

Supreme  Court  of  the  United  States.    1805. 

[lUported  157  United  States,  168.] 

The  facts  in  this  case  are  as  follows :  On  June  6,  1892,  in  a  suit  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Ten- 
nessee, brought  by  John  Coleman  against  the  Morristown  and  Cumber- 
land Gap  Railroad  Company  and  Allison,  Shafer  &  Company,  an  order 
was  entered  appointing  Frank  J.  Hoyle  receiver  of  all  the  property  of 
the  railroad  company.  The  bill  upon  which  this  order  was  made  al- 
leged that  in  1890  the  defendant  railroad  company  had  contracted  with 
its  co-defendants,  Allison,  Shafer  &  Compan}',  for  the  construction  of 
its  line  of  railroad  fh>m  Morristown  to  Corr^'ton,  a  distance  of  about 
forty  miles,  which  work  was  partially  completed  in  February  or  March, 
1892;  that  there  was  yet  due  from  the  railroad  company  to  Allison, 
Shafer  &  Compan}^  more  than  $50,000;  that  Allison,  Shafer  &  Com- 
pany were  indebted  to  the  complainant  for  work  and  labor  done  in  the 
construction  of  such  railroad ;  that  notice,  claiming  a  lien,  had  been 
duly  given  the  railroad  company,  and  that  it  was  insolvent,  as  were 
also  Allison,  Shafer  &  Company.  The  prayer  was  for  judgment 
against  Allison,  Shafer  &  Company,  that  the  amount  thereof  be  de- 
clared a  lien  upon  the  railroad  property,  and  for  the  appointment  of  a 
receiver  pending  the  suit. 

1  Ace.  Sercomb  v.  Catlin,  128  111.  556.  — £d. 
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In  pursnanoe  of  this  order  the  receiver  took  possession  of  the  rail- 
road. On  June  8,  1892,  the  railroad  company  appeared'  and  filed  a 
petition  for  leave  to  ezecate  a  bond  for  whatever  sum  might  be  decreed 
in  favor  of  the  complainant  and  that  the  order  appointing  the  receiver 
be  vacated.  This  petition  was  sustained^  the  bond  given  and  approved, 
and  an  order  entered  discharging  the  receiver.  Thereupon  the  receiver 
turned  the  property  over  to  the  railroad  company,  receiving  the  receipt 
of  its  general  manager  therefor. 

On  June  20, 1892,  T.  H.  McEoy,  Jr.,  filed  his  petition  in  th€  same 
case,  setting  up  a  claim  against  the  railroad  company  for  services  ren- 
dered as  an  employ^  and  vice-president  of  the  railroad  company,  and 
for  expenses  incurred  on  its  behalf.  On  July  4  and  July  7,  1892, 
other  petitions  were  filed  setting  up  farther  claims  against  the  railroad 
company. 

On  July  27,  1892,  each  of  the  defendants  filed  a  separate  answer  to 
the  complainant's  bill.  No  further  order  was  made  by  the  Circuit 
Court  until  November  12,  1892,  when,  as  the  record  shows,  a  de- 
murrer of  the  railroad  company  to  the  petitions  filed  on  July  4  and 
July  7  was  argued  and  overruled,  and  leave  given  to  answer  on  or 
before  December  rule^ 

Upon  complainant's  motion  for  the  restoration  of  the  receivership, 
W.  S.  Whitney  was  appointed  temporary  receiver  of  the  railroad  and 
its  property,  and  was  ordered  to  take  custody  and  control  of  the  prop- 
erty of  the  railroad  company.  On  November  29,  1892  an  amended 
and  supplemental  bill  was  filed,  which  stated  facts  suflScient  to  Justify 
tlie  appointment  of  a  receiver. 

On  October  28,  1892,  a  bill  was  prepared  addressed  ^'  to  the  Honor- 
able John  P.  Smith,  chancellor,  etc.,  presiding  in  the  chancery  court 
at  Morristown,  Tennessee."  This  bill  was  in  the  name  of  sundry 
creditors  of  the  railroad  company  against  it,  and  other  parties,  setting 
forth  certain  judgments  in  favor  of  the  complainants  against  the  rail- 
road company ;  its  insolvenc}'  as  well  as  that  of  the  firm  of  Allison, 
Shafer  &  Company;  the  existence  of  a  multitude  of  unpaid  claims,  and 
prayed  the  appointment  of  a  receiver.  This  bill  having  been  presented 
to  the  Honorable  Joseph  W.  Sneed,  one  of  the  judges  of  the  State  of 
Tennessee,  he  issued,  on  the  same  day,  an  order  appointing  -James  T. 
Shields,  Jr.,  temporary  receiver,  and  directed  him  to  take  possession 
of  all  the  property  of  the  company,  and  to  operate  the  railroad. 

This  fiat  was  on  the  same  day  filed  in  the  ofiSce  of  the  clerk  of  the 
chancery  court,  and  the  receiver  therein  named  immediately  took 
possession  of  the  railroad  property  and  commenced  the  operation  of 
the  road.  His  possession  continued  until  November  14,  1892,  when 
the  receiver  appointed  by  the  Circuit  Court  of  the  United  States  took 
the  property  out  of  his  hands. 

On  January  7,  1893,  the  Tennessee  court  continued  Shields  as  per- 
manent receiver,  and  ordered  him  to  intervene  in  the  present  suit 

On  January  24,  1893,  the  receiver  J.  T.  Shields,  Jr.,  in  obedience 
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to  the  direction  of  the  chancellor,  filed  his  motion  in  the  Circuit  Court 
of  the  United  States^  setting  forth  the  facts  herein  stated,  and  praying 
that  court  to  vacate  its  order  appointing  W.  S., Whitney  receiver  of  the 
road,  and  for  an  order  restoring  the  possession  to  him.  This  motion 
was  on  January  80,  1898,  overruled,  and  exception  duly  taken.  Sub- 
sequent proceedings  were  had  in  the  Circuit  Court  culminating  on 
Januar}*^  81,  1894,  in  a  final  decree,  which  decree  established  certain 
liens,  and  ordered  the  property  to  be  sold. 

Thereafter  an  appeal  to  this  court  was  prayed  for  and  allowed  in 
behalf  of  the  receiver  appointed  by  the  State  court.^ 

Breweb,  J.  The  single  question  presented  by  this  appeal  is  that  of 
the  Jurisdiction  of  the  federal  court  to  appoint  a  receiver,  and  take 
the  railroad  property  out  of  the  possession  of  the  receiver  appointed  by 
the  State  court  .  .  . 

Had  the  Circuit  Court  of  the  United  States,  when  this  property  was 
in  the  possession  of  the  receiver  appointed  by  the  State  court,  the 
power  to  appoint  another  receiver  and  take  the  property  out  of  the 
former's  hands?  We  are  of  opinion  that  it  had  not.  For  the  purposes 
of  this  case  it  is  unnecessary  to  decide  whether,  as  between  courts  of 
concurrent  jurisdiction,  when  proceedings  are  commenced  in  the  one 
court  with  the  view  of  the  appointment  of  a  receiver,  they  may  be  con- 
tinued to  the  completion  of  actual  possession,  and  whether,  while  those 
proceedings  are  pending  in  a  due  and  orderly*  wa}-,  the  other  court  can, 
in  a  suit  subsequently  commenced,  bj*  reason  of  its  speedier  modes  of 
procedure,  seize  the  propert}*,  and  thus  prevent  the  court  in  which  the 
proceedings  were  first  commenced  fix>m  asserting  its  right  to  the  pos- 
session. Gaylord  v.  Fort  Wayne,  <&c.  Railroad,  6  Biss.  286-291, 
cited  in  Moran  v.  Sturges,  154  U.  S.  256-270;  High  on  Receivers,  8d 
ed.  §  50.  Of  course,  the  question  can  fairly  arise  only  in  a  case  in 
which  process  has  been  served,  and  in  which  the  express  object  of  the 
bill,  or  at  least  one  express  object,  is  the  appointment  of  a  receiver, 
and  where  possession  by  such  oflScer  is  necessary  for  the  full  accom- 
plishment of  the  other  purposes  named  therein.  The  mere  fact  that, 
in  the  progress  of  an  attachment  or  other  like  action,  an  exigenc}'  may 
arise,  which  calls  for  the  appointment  of  a  receiver,  does  not  make  the 
jurisdiction  of  the  court,  in  that  respect,  relate  back  to  the  commence- 
ment of  the  action. 

In  Heidiitter  v.  Elizabeth  Oil-Qoth  Co.,  112  U.  S.  294,  301,  a  ques- 
tion was  presented  as  to  the  time  that  jurisdiction  attaches.  Mr.  Jus- 
tice Matthews,  after  quoting  from  Cooper  v,  Reynolds,  10  Wall.  808, 
and  Boswell's  Lessee  v.  Otis,  9  How.  886,  observed:  ^'  But  the  land 
might  be  bound,  without  actual  service  of  process  upon  the  owner,  in 
cases  where  the  only  object  of  the  proceedings  was  to  enforce  a  claim 
against  it  specifically,  of  a  nature  to  bind  the  title.  In  such  cases  the 
land  itself  must  be  drawn  within  the  jurisdiction  of  the  court  bj-  some 

1  The  statement  of  facts  has  been  abridged.  Part  of  the  opinion,  discussing  a  ques* 
tion  of  practice,  and  other  parts  dealing  with  the  facts,  are  omitted.  —  Ed. 
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assertion  of  its  control  and  power  over  it.  This,  as  we  have  seen,  is 
ordinarily  done  by  actual  seizure,  but  may  be  done  by  the  mere  bring- 
ing of  the  suit  in  whicli  the  claim  is  sought  to  be  enforced,  which  may, 
by  law,  be  equivalent  to  a  seizure,  being  the  open  and  public  exercise 
of  dominion  over  it  for  the  purposes  of  the  suit." 

Undoubtedly  the  Circuit  Court  had  authority  under  the  bill  filed  June 
6,  1892,  to  make  the  order  appointing  the  receiver  and  taking  posses- 
sion of  the  property.  Even  if  it  were  conceded  that  the  bill  was  im- 
perfect and  that  amendments  were  necessary  to  make  it  a  bill  complete 
in  all  respects,  it  would  not  follow  that  the  court  was  without  jurisdic- 
tion. The  purpose  of  the  bill  —  the  relief  sought  —  was,  among  other 
things,  the  possession  of  the  property  by  a  receiver  to  be  appointed  by 
the  court,  and  when  the  court  adjudged  the  bill  sufficient,  and  made 
the  appointment,  that  appointment  could  not  be  questioned  by  another 
court,  or  the  possession  of  the  receiver  thus  appointed  disturbed.  The 
bill  was  clearly  sufficient  to  uphold  the  action  then  taken. 

While  the  validity  of  the  appointment  made  by  the  Circuit  Court  on 
June  6,  1892,  cannot  be  doubted,  yet,  when  that  court  thereafter  ac- 
cepted a  bond  in  lieu  of  the  propertj',  discharged  the  receiver,  and 
ordered  him  to  turn  over  the  property  to  the  railroad,  and  such  sur- 
render was  made  in  obedience  to  this  order,  the  property*  then  l)ecame 
free  for  the  action  of  any  other  court  of  competent  jurisdiction.  It  will 
never  do  to  hold  that  after  a  court,  accepting  securit}*  in  lieu  of  the 
property,  has  vacated  the  order  which  it  has  once  made  appointing  a 
receiver  and  turned  the  property  back  to  the  original  owner,  the  mere 
continuance  of  the  suit  operates  to  prevent  any  other  court  fh)m  touch- 
ing that  property. 

It  is  true  that  the  Circuit  Court  had  the  power  to  thereafter  set 
aside  its  order  accepting  security  in  place  of  the  property  and  enter  a 
new  order  for  taking  possession  by  a  receiver,  yet  such  new  order 
would  not  relate  back  to  the  original  filing  of  the  bill  so  as  to  invalidate 
action  taken  by  other  oouits  in  the  meantime.  Accepting  a  bond  and 
directing  the  receiver  to  return  tlie  property  to  the  owner  was  not 
simply  the  transfer  of  the  possession  from  one  officer  of  the  court  to 
another.  The  bond  which  was  given  was  not  a  bond  to  return  the 
property  if  the  judgment  to  be  rendered  against  the  contractors  was 
not  paid,  but  a  bond  to  pay  whatever  judgment  should  be  rendered.  It 
was,  therefore,  in  no  sense  of  the  term  a  forthcoming  bond.  The 
property  ceased  to  be  tn  custodia  legia.  It  was  subject  to  any  rightful 
disposition  by  the  owner  or  to  seizure  under  process  of  any  court  of 
competent  jurisdiction. 

The  intervening  petitions  filed  on  June  20,  July  4,  and  July  7  are 
not  copied  in  the  record,  having  been  omitted  therefrom  by  direction 
of  the  Circuit  Court.  Evidently,  therefore,  there  was  nothing  in  them 
which  bears  upon  the  question  before  us,  and  doubtless  they  were 
simply  intervening  petitions,  claiming  so  much  mone}*  of  the  railroad 
company  and  containing  no  reference  to  the  appointment  of  a  receiver. 
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But  it  is  said  that  the  receiver  has  no  such  interest  in  the  property 
as  will  give  him  a  standing  in  the  Circuit  Court  to  petition  for  the 
restoration  of  the  property  to  his  possession,  or  to  maintain  an  appeal 
to  this  court  from  an  order  refusing  to  restore  such  possession.  This 
is  a  mistake.  He  was  the  officer  in  possession  by  appointment  of  the 
State  court,  the  proper  one  to  maintain  possession  and  to  take  all 
proper  steps  under  the  direction  of  the  court  to  obtain  the  restoration 
of  the  possession  wrongfully  taken  from  him.  It  is  a  matter  of  ever}'- 
day  occurrence  for  a  receiver  to  take  legal  proceedings,  under  the 
direction  of  the  court  appointing  him,  to  acquire  possession  of  prop- 
erty or  for  the  collection  of  debts  due  to  the  estate  of  which  he  is 
receiver.  .  .  . 

The  cas€y  therefaref  mtist  be  remanded  to  the  Circuit  Court  for  fur- 
ther proceedings  not  inconsietent  toith  this  opinion.^ 


HURD  V.   CITY  OF  ELIZABETH. 
SupRBicB  Court  of  Judicature,  New  Jersey.    1879. 

[Stported  41  New  Jer$ey  Law,  1.] 

The  plaintiff  brought  this  suit  in  his  character  of  receiver  of  the 
Third  Avenue  Savings  Bank.  The  allegations  touching  his  right  to 
sue  were  the  following:  ^^  For  that  the  said  S.  H.  Hurd  heretofore, 
to  wit,  on  the  thirtieth  day  of  November,  eighteen  hundred  and 
seventy-five,  at  the  city  of  Kingston,  in  the  State  of  New  York,  to 
wit,  at  Elizabeth,  in  said  county  of  Union,  was  duly  appointed  receiver 
of  the  Third  Avenue  Savings  Bank,  by  the  Supreme  Court  of  the 
State  of  New  York,  in  pursuance  of  the  laws  of  said  State  of  New 
Yor]{,  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
duly  qualified  as  such  receiver,  and  thereupon  became  empowered  to 
exercise  and  perform  all  the  powers  and  duties  imposed  upon  him 
as  receiver  as  aforesaid,  by  virtue  of  the  laws  of  the  State  of  New 
York  and  said  appointment,  and  particularly  by  said  laws  and  his 
said  appointment,  became  seized  and  possessed  of  the  personal  prop- 
erty and  choses  in  action  of  the  said  the  Third  Avenue  Savings  Bank, 
and  entitled  to  sue  for,  collect,  and  receive  all  moneys  then  due  to  the 
said  the  Third  Avenue  Savings  Bank,  and  particularly  the  several 
sums  herainafter  mentioned." 

The  declaration  then  showed,  in  the  form  of  common  counts,  sundry 
moneys  due,  antecedently  to  the  receivership,  to  the  savings  bank, 
and  concluded  in  the  usual  style.     The  defendant  demurred. 

Beaslbt,  C.  J.  The  plaintiff's  right  to  stand  as  the  actor  in 
this  suit  is  derived  wholly  from  the  receivership  that  was  conferred 

^  See  /}i  r«  Schayler's  Steam  Tow  Boat  Co.,  186  N.  Y.  169,  32  N.  £.  623.  —  En. 
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upon  him  by  the  Supreme  Court  of  the  State  of  New  York ;  and  on 
the  part  of  the  defendant,  such  right  is  contested  on  the  ground  that 
it  is  contrary  to  established  rules  for  the  courts  here  to  lend  their 
assistance  in  carrying  into  eflfect  an  office  created  in  the  course  of  a 
proceeding  before  a  foreign  ti'ibunal.  To  countenance  this  contention 
various  authorities  are  cited,  and  notably  among  them  that  of  Booth 
V.  Clark,  17  How.  322.  But  that  case  belongs  to  a  train  of  decisions 
which  have  been  undoubtedly  rightly  decided,  but  which  are  not  to  be 
regarded  as  ruling  the  precise  point  now  in  issue.  The  decisions  thus 
referred  to  will  be  found  in  High  on  Receivers,  §  239,  and  they  are 
all  cases  involving  a  controversy  between  the  receiver  and  the  cred- 
itors of  the  person  whose  property  has  been  placed  under  tbe  control 
of  such  receiver.  In  such  a  posture  of  things  it  is  manifest  that  dif- 
fei-ent  considerations  should  have  force  from  those  that  are  to  control 
when  tlie  litigation  does  not  involve  the  rights  of  creditors  in  opposi- 
tion to  the  claims  of  the  receiver.  That  the  officer  of  a  foreign  court 
should  not  be  permitted,  as  against  the  claims  of  creditors  resident 
here,  to  remove  from  this  State  the  assets  of  the  debtor,  is  a  propo- 
sition that  appears  to  be  asserted  by  all  the  decisions;  but  that, 
similarl}*,  he  should  not  be  permitted  to  remove  such  assets  when 
creditors  are  not  so  interested,  is  quite  a  different  affair,  and  it  ma}-, 
perhaps,  be  safely  said  that  this  latter  doctrine  has  no  direct  authority 
in  its  favor.  There  are  certainly  dicta  that  go  even  to  that  extent, 
so  that  text-writers  seem  to  have  felt  themselves  warranted  in  declar- 
ing that  the  powers  of  an  officer  of  this  kind  are  strictly  circumscribed 
bj'  the  jurisdictional  limits  of  the  tribunal  from  which  he  derives  his 
existence^  and  that  he  will  not  be  recognized  as  a  suitor  outside  of 
such  limits.  But  I  think  the  more  correct  definition  of  the  legal  rule 
would  be  that  a  receiver  cannot  sue,  or  otherwise  exercise  his  func- 
tions, in,  a  foreign  Jurisdiction  whenever  such  acts,  if  sanctioned, 
would  interfere  with  the  policy  established  by  law  in  such  foreign 
jurisdiction.  There  seems  to  be  ho  reason  why  this  should  not  be 
the  accepted  pnnciple.  When  there  are  no  persons  interested  but  the 
litigants  in  a  foreign  jurisdiction,  and  it  becomes  expedient,  in  the 
progress  of  such  suit,  that  the  property  of  one  of  them,  wherever 
it  may  be  situated,  should  be  brought  in  and  subjected  to  such  pro- 
ceeding, I  can  think  of  no  objection  against  allowing  such  a  power 
to  be  exercised.  It  could  not  be  exercised  in  a  foreign  jurisdiction  to 
the  disadvantage  of  creditors  resident  there,  because  it  is  the  policy 
of  every  government  to  retain  in  its  own  hands  the  property  of  a 
debtor  until  all  domestic  claims  against  it  have  been  satisfied.  But 
beyond  this  precaution,  why  should  any  restraint  be  put  upon  the 
foreign  procedure?  The  question  thus  raised  has  nothing  to  do  with 
that  other  inquiry  that  is  frequently  discussed  in  the  books,  whether 
a  receiver  at  common  law  is  in  point  of  fact  clothed  with  the  power 
to  sue  in  a  foreign  jurisdiction ;  that  is  a  subject  standing  by  itself, 
for  the  present  argument  relates  to  a  case  in  which  the  officer  is 
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aathorized,  so  far  as  such  power  can  be  given  by  the  tribunal  appoint- 
ing him>  to  gather  in  the  assets,  both  at  home  and  abroad.  Conceding 
that  the  officer  is  invested  with  this  fulness  of  authoritj-,  it  would 
appear  to  be  in  harmony  with  those  l^al  principles  by  which  the 
intercourse  of  foreign  States  is  regulated  for  every  government,  when 
its  tribunals  are  appealed  to,  to  render  every  assistance  in  its  power  in 
furtherance  of  the  execution  of  such  authority,  except  in  those  cases 
when,  by  so  doing,  its  own  policy  would  be  displaced  or  the  rights 
of  its  own  citizens  invaded  or  impaired.  After  completely  protecting 
its  own  citizens  and  laws,  the  dictates  of  international  comity  would 
seem  to  require  that  the  officer  of  the  foreign  tribunal  should  be 
acknowledged  and  aided.  The  appointment  of  a  receiver,  with  full 
powers  to  collect  the  property  of  a  litigant,  wherever  the  same  might 
be  found,  should  be  deemed  to  operate  as  an  assignment  of  such  pro|> 
erty  to  be  enforced  everywhere,  subject  to  the  exception  Just  defined. 
Such  a  rule  is,  I  think,  both  practicable  and  Just.  If  A.,  being  the 
only  creditor  of  B.,  should  sue  him  in  a  court  of  this  State,  and  the 
exigencies  of  Justice  should  require  that  the  property  of  B.,  wherever 
the  ^ame  might  be  situated,  should  be  put  under  the  control  of  the 
forum  in  which  the  proceedings  were  pending,  and  such  receiver 
should  be  appointed  and  should  be  legally  clothed  with  the  requisite 
authonty  to  sue  for,  and  take  possession  of  such  property,  I  can 
find  nothing  in  the  rules  of  law  or  of  good  policy  that  should  permit 
the  debtors  of  B.  to  set  up  that  such  Judgment  has  no  extraterritorial 
force.  To  sanction  such  a  plea  would  be  to  frustrate,  as  far  as  pos- 
sible, the  foreign  procedure,  simply  for  the  purpose  of  doing  so,  the 
single  result  being  that  a  court  would  be  baffled,  and  perhaps  pre- 
vented from  doing  Justice.  Such  ought  not  to  be  the  legal  attitude 
of  governments  towards  each  other.  To  the  extent  to  which  this 
subject  has  been  involved,  it  has,  I  think,  been  properly  disposed  of 
in  the  adjudications  already  made  in  this  State.  Thus  in  Yamum  v. 
Camp,  1  Green,  826,  it  was  decided  that  an  instrument  efficient  at 
the  domicil  of  the  maker  to  transfer  his  property  could  not  dispose, 
in  a  manner  inconsistent  with  the  policj*  of  our  laws,  of  his  movables 
situate  here.  In  this  case  the  duty  of  comity  was  admitted,  but  the 
decision  was  put  upon  the  ground  that  this  State  was  not  required, 
by  force  of  such  duty,  to  abandon  an  established  policy  of  its  own 
in  favor  of  a  different  policy  prevalent  in  another  Jurisdiction.  Moore 
r.  Bonnell,  2  Vroom,  90,  was  decided  on  a  similar  principle,  and  it 
has  this  additional  feature,  that  while  it  in  a  general  way  rejects  the 
control  of  the  foreign  policy,  it  does  this  only  to  the  extent  rendered 
necessary  for  the  purpose  of  self-protection,  for,  beyond  this  limit, 
it  gives  effect  to  and  enforces  the  foreign  law.  And  the  same  disposi- 
tion to  co-operate,  as  far  as  practicable,  in  sustaining  an  alien  policy 
is  exhibited  in  the  case  of  Normand's  Administrator  t;.  Grognard, 
2  C.  E.  Green,  425.  The  foregoing  view  will  be  found  to  be  in  accord 
with  the  following  cases:  Hoj't  v.  Thompson,  1  Seld.  820;  Runk  v. 
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St  John,  29  Barb.  585;  Taylor  v.  Columbian  Insurance  Co.,  14 
Allen,  353. 
r  In  view  of  these  considerations  and  authorities  my  conclusion  is, 
that  the  legal  effect  of  the  appointment  of  a  receiver  in  a  foreign 
jurisdiction  in  transferring  to  him  the  right  to  collect  the  property 
passing  under  his  control  by  virtue  of  such  office,  will  be  so  far  recog- 
nized by  the  courts  of  this  State  as  to  enable  such  officer  to  sustain 
a  suit  for  the  recovery  of  such  property. 

But  it  is  also  said  that  the  declaration  is  substantially  defective. 
It  is  certainly  informal  and  so  imperfect  that  upon  motion  it  would 
have  been  set  aside ;  and  the  only  question  is,  whether,  by  force  of 
our  statute,  it  may  not  be  supported  as  against  a  general  demurrer. 
The  defects  of  this  pleading  are  very  marked.  For  example :  the 
appointment  of  a  receiver  is  a  measure  incidental  to  a  suit,  and  yet 
the  pendency  of  such  a  suit  is  not  shown,  the  curt  averment  being 
that  the  plaintiff,  at  a  0Qi*tain  date,  was  appointed  to  such  office  by 
the  Supreme  Court  of  the  State  of  New  York.  So  the  capacities  of 
the  receiver  and  his  right  to  sue  is  in  the  form  rather  of  a  deduction 
of  the  pleader  than  the  statement  of  a  fact.  I  can  find  nothing 
analogous  to  such  a  course  in  any  of  the  precedents  of  pleading. 
Still,  as  the  imperfections  of  this  declaration  could  readily  have  been 
objected  to  on  motion,  which  has  taken  the  place  of  a  special  demurrer, 
and  as  it  is  not  entirely  clear  whether  such  imperfections  are  matters 
of  substance  or  matters  of  form,  I  have  concluded  that  the  demurrer 
ought  not  to  be  sustained.^ 

1  Following  an  early  decision  of  the  Supreme  Court  of  the  United  States,  it  haa 

sometimes  been  broadly  stated  that  a  foreign  receiver  can  under  no  circumstances  sue. 

Booth  V.  Clark,  17  How.  822;  Brigham  v,  Luddington,  12  Blatch.  237;  Fanner's  & 

M.  Ins.  Co.  V.  Needles,  52  Ma  17 ;  Moreau  v.  Du  Bellet  (Tex.  Civ.  App.)  27  S.  W. 

503;  Sparks  v,  Estabrooks,  72  Vt.  101,  47  Atl.  394;  Filkins  v.  Nnnnemacher,  81 

Wis.  91,  61  N.  W.  79.    It  is  generally  held,  however,  tbat  if  no  domestic  creditor  is 

jrejudlced  thereb^ja  foreign  receiver  as  such  will  bejgiyen  a  standing  in  court    Rogers 

V.  Riley,  80  Fed.  759;  Kirtley  v.  Holmes,  107  Fed.  l";  Boulware  v.  Davis,  90  Ala. 

207,  8  So.  84 ;  Patterson  v.  Lynde,  112  III  196  ;  Higbee  v.  Peed,  98  Ind.  420 ; 

Metzner  v.  Bauer,  98  Ind.  427;  Wyman  o.  Eaton,  107  la.  214,  77  N.  W.  865  (tcmble) ; 

McAlpin  V.  Jones,  10  La.  Ann.  Q52 ;  CasUeman  v.  Templeman,  87  Md.  546,  40  AtL 

2:75;  Howarth  v.  Lombard,  175  Mass.  570,  56  N.  £.  888  ;  Comstock  v.  Frederickson, 

51  Minn.  350,  53  N.  W.  713;  Glaser  v.  Priest,  29  Mo.  App.  1;  Bidlack  v.  Mason,  26 

N.  J.  Eq.  230 ;  Sobcmheimer  ».  Wheeler,  45  N.  J.  Eq.  614;  Howarth  v.  Angle,  162 

K.  Y.  179,  56  N.  E.  489  ;  Bunk  v,  St.  John,  29  Barb.  585;  Merchants'  Nat.  Bank  v, 

McLeod,  88  Oh.  S.  174;  Lycoming  Ins.  Co.  v.  Wright,  55  Vt.  526.    So  a  foreign 

,  receiver  may  prove  in  Bankniptcy.    Ex  parte  Norwood,  3  Bias.  504.    The  assignee 

^  of  a  foreign  receiver  may  sue,  in  a  State  where  the  assignee  of  a  chose  in  action  sues  in 

'  his  own  name.     Hoyt  o.  Thompson,  5  N.  Y.  320.     In  Falk  v,  Janes,  49  N.  J.  Eq. 

484,  a  foreign  receiver  appointed  at  the  suit  of  a  New  Jersey  creditor,  who  alone 

was  interested,  was  allowed  to  sue  even  against  the  interest  of  another  domestic 

'  creditor. 

If  proceedings  have  been  begun  by  creditors  to  reach  the  property,  either  by 
attachment  or  by  bill  in  equity,  before  the  appointment  of  the  receiver,  the  receiver 
cannot  obtain  the  property,  either  as  against  domestic  creditors  ( Day  v.  Postal  Tel. 
Co.,  M  Md.  354;  Hunt  v.  Columbian  Ins.  Co.,  55  Me.  290),  or  as  against  ci-editors 
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SuPRBMB  Court  of  Errors,  Connecticut.  1899. 

[RBported  71  Conneotiaa,  845.] 

Application  by  a  receiver  for  instructions  in  regard  to  the  allow- 
ance and  payment  of  certain  claims  presented  against  the  defendant 
corporation,  brought  to  the  Superior  Court  in  New  Haven  County  and 
reserved  by  that  court,  Roraback,  J.^  upon  an  agreed  statement  of 
facts,  for  the  consideration  and  advice  of  this  court 

The  Davies  &  Thomas  Company,  a  Pennsylvania  corporation,  was  a 
creditor  of  the  defendant,  a  Connecticut  corporation,  which  was  then 
engaged  in  construction  work  in  Brooklyn,  New  York,  under  a  con- 
tract with  the  Kings  County  Electric  Light  Company.  For  the  pur- 
poses of  this  work  the  defendant  had  an  office  in  Brooklyn,  and  a 
considerable  quantity  of  pipes,  tools,  and  material  there.  Part  of  the 
property  was  attached  by  the  Davies  &  Thomas  Company  on  Decem- 
ber 28,  1897,  in  a  suit  against  the  defendant  in  the  Supreme  Court  of 
New  York.  No  service  of  process  was  made  on  the  defendant  until 
January  24,  1898,  when  service  was  made  in  Connecticut  on  its 
president,  an  inhabitant  of  this  State,  by  order  of  the  New  York  court. 
Meanwhile,  on  December  29,  1897,  the  defendant  had  been  put  in 
the  hands  of  a  receiver,  in  a  suit  for  its  dissolution,  instituted  on  that 
<layi  by  the  plaintiffs,  who  owned  three  quarters  of  its  capital  stock. 
The  decree  appointing  the  receiver,  directed  him  to  take  immediate 
possession  of  all  the  property  of  the  defendant,  and  ordered  it  ^^  and 
its  officers  and  all  persons  having  in  their  possession  or  control  any  of 
the  property,  books,  or  papers  of  said  company,"  to  surrender  them  to 
him,  and  the  defendant  *^  to  make  any  and  all  convej-ances  and  assur- 
ances to  said  receiver  which  may  be  necessary  and  proper  to  facilitate 
and  assure  the  due  execution  of  this  order.*' 

Later  on  the  same  day  the  defendant,  by  vote  of  its  directors, 
assigned  in  writing  to  the  receiver,  as  such,  all  its  property  in  Brook- 
lyn, and  all  its  choses  in  action. 

The  Brookl3'n  office  of  the  defendant  was  abandoned  on  December 
81,  1897,  and  by  that  time  all  work  under  the  contract  was  ended. 

On  February  24,  1898,  a  further  attachment  was  made  upon  the 
original  warrant  in  the  suit  of  the  Davies  &  Thomas  Company  on  other 

from  any  other  State  not  aabject  to  the  juriadiction  of  the  coart  which  appointed  the 
Teodrer.  Lichtenstein  o.  Qillett,  87  La.  Ann.  52S;  Bartlett  v,  Wilber,  68  Md.  485  ; 
Warren  v.  Union  Nat  Bank.  7  Phila.  156;  Moeely  v.  Barrow,  52  Tex.  404.  Contra, 
Long  V.  Oirdwood,  150  Pa.  418,  24  Atl.  711. 

Even  if  the  attachment  by  a  creditor  waa  made  after  the  appointment  of  the 
receiver,  the  same  rule  In  followed,  both  as  to  domestic  creditors  (Taylor  v.  Columbian 
Ins.  Go.»  14  All.  858 ;  Willetts  v.  Waits,  25  K.  T.  577),  and  as  to  foreign  creditora. 
Catlin  V.  Wilcox  Silver  PUte  Co.,  128  Ind.  477,  24  K.  E.  250 ;  Linrille  v.  Hadden, 
88  Md.  594,  41  Atl.  1097.  —  Ed. 
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propert}'  of  the  defendant  in  Brooklj'n.  When  the  service  was  made 
on  the  president,  the  Davies  &  Thomas  Company'  knew  of  the  appoint- 
ment of  the  receiver. 

On  Apnl  1,  1898,  the  Davies  &  Thomas  Company,  having  taken 
judgment  by  default,  took  out  execution,  and  had  it  levied  on  the 
property  attached.  It  sold  for  less  than  its  fair  market  value  and 
the  Davies  &  Thomas  Company  bought  most  of  it  Others  were  pres- 
ent at  the  sheriff's  sale  and  made  lower  bids.  The  receiver  knew  of 
the  sale  and  suggested  to  one  party  that  he  should  go  and  bid. 

The  receiver  was  informed  by  third  parties  that  all  the  defendant's 
property  in  Brooklyn  had  been  taken  by  the  attachment  of  December 
28,  1897,  and  hence  did  not  take  possession  of  any  of  it.  In  fact  part 
had  not  been  attached,  but  was  subsequently  attached  in  February*,  as 
above  stated. 

After  their  purchase  at  the  sheriflTs  sale,  the  Davies  &  Thomas  Com- 
pany sold  part  of  the  property  so  bought  to  third  parties  for  a  sbm 
exceeding  what  it  had  paid  for  the  whole. 

In  Maj',  1898,  the  Davies  &  Thomas  Company  filed  with  the 
receiver  a  claim  against  the  defendant  company  for  the  amount  of  the 
New  York  Judgment,  a  cop3*  of  which  was  annexed,  less  the  net  pro* 
ceeds  of  the  execution  sale ;  also  an  alternative  claim  for  the  original 
indebtedness  upon  which  said  judgment  was  founded,  less  said  pro- 
ceeds of  sale.  The  claim  also  set  forth  that  it  had  attached  in  said 
New  York  suit  a  certain  indebtedness  to  the  defendant  under  said  con- 
struction contract  from  certain  parties  made  garnishees,  and  put  a 
lien  on  the  work  done  under  the  contract  for  certain  materials  supplied 
by  it  therefor  to  the  defendant;  and  asked  that  the  cash  value  of 
said  lien  and  foreign  attachment  might  be  determined  according  to 
law. 

The  receiver  having  refused  to  allow  the  claim,  and  reported  the 
matter  to  the  court,  the  following  questions  were  stated  for  its 
determkiation :  — 

Claims  of  the  Davies  it  TTkomas  Company. 

'^  1.  That  the}'  are  entitled  to  prove  their  claim  against  the  estate 
in  the  hands  of  the  receiver  in  Connecticut;  (2)  that  they  are  entitled 
to  prove  said  claim  for  the  full  amount  of  the  judgment,  and  not  sim- 
ply for  the  amount  of  the  debt  upon  which  said  judgment  was  founded ; 
(8)  that  if  any  deduction  from  the  amount  of  the  claim  is  to  be  made 
because  of  their  security  by  attachment  and  execution,  as  hereinbefore 
stated,  it  should  be  as  follows :  (a)  The  cash  value  of  the  security  held 
by  attachment  levied  before  the  receivership  should  l)e  credited  upon 
the  amount  of  said  claim ;  (6)  the  cash  value  of  the  security  held  by 
attachment  levied  after  the  receivership  should  be  creditedmpon  said 
claim ;  (4)  that  the  price  for  which  the  property  was  sold  out  by  tlie 
sheriff,  after  deducting  said  fees  and  expenses  as  hereinbefore  statH, 
determines  the  cash  valnei  and  that  that  valuation  is  oondoiiver'* 
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Claims  of  the  Receiver. 

^^  1.  That  said  Davies  &  Thomas  Ck)mpany  are  not  entitled  to  prove 
their  claim  at  all,  but  that  having  elected  to  retain  their  attachment  and 
proceed  against  the  property  in  Brooklyn,  they  are  confined  to  that ; 
(2)  that  if  the}'  can  prove  it  at  all,  they  can  prove  only  the  amount  of 
debt  upon  which  said  judgment  was  founded ;  (3)  that  the  auction  sale 
of  the  property  is  not  conclusive  evidence  as  to  the  vahie  of  the 
property ;  that  for  the  purpose  of  proof  the  property  attached  should 
be  taken  at  its  fair  market  value  at  the  time  of  the  appointment  of  the 
receiver ;  (4)  that  if  said  Davies  &  Thomas  Companj*  are  allowed  to 
prove  their  claim  at  ail,  they  should  be  allowed  only  such  a  dividend 
from  the  estate  as  added  to  the  value  of  the  property  held  by  them 
under  attachment  would  equal  the  amount  which  they  would  have 
received  from  the  estate  had  they  released  their  attachments  and 
allowed  the  property  to  go  into  the  possession  of  the  receiver  as  a  part 
of  the  estate ;  that  is,  that  they  should  receive  such  a  dividend  as, 
added  to  the  value  of  the  property  held  by  them  under  their  attach- 
ment, would  be  in  the  same  proportion  to  their  claim  as  the  whole 
estate,  including  said  property  so  attached  by  them,  would  bear  to  the 
whole  amount  of  the  claims  proved  against  the  estate."  ^ 

Baldwin,  J.  The  Judgment  recovered  by  default  in  the  Supreme 
Court  of  the  State  of  New  York  cannot  found  a  claim  against  the 
estate  in  the  hands  of  the  receiver.  The  only  service  of  process  upon 
the  defendant  having  been  made  out  of  that  State,  there  exists  no  per- 
sonal obligation  on  its  part  to  pay  it 

The  right  of  the  Davies  &  Thomas  Company,  however,  to  present  its 
original  account  against  the  defendant  for  allowance  in  the  receiver- 
ship proceedings  in  this  State,  was  not  prejudiced  by  its  having  put 
it  into  judgment  in  New  York.  That  was  necessary  to  secure  the 
benefit  of  the  attachment  which  had  been  lawfully  made  before  those 
proceedings  were  commenced.  Lawrence  v,  Batcheller,  181  Mass.  504. 
Our  statute  dissolving  attachments  made  within  sixty  days  before  the 
appointment  of  a  receiver  of  a  corporation  (Public  Acts  of  1895, 
p.  491),  has  no  application  to  legal  proceedings  in  other  States. 

There  is  no  ground  for  the  claim  that  the  Davies  dc  Thomas  Com- 
pany, after  receiving  notice  of  the  appointment  of  the  receiver  in 
Connecticut,  was  put  to  an  election  whether  to  pursue  its  remedy  in 
the  New  York  courts  or  in  those  of  this  State.  Whatever  might  be 
true,  had  it  been  a  citizen  of  Connecticut,  it  had  a  right,  as  a  citizen 
of  Pennsylvania,  to  avail  itself  of  the  security  which  it  had  already 
obtained  b}^  attachment,  as  fhlly  as  if  it  had  come  by  a  mortgage,  and 
should  it  prove  insuflAcient  to  satisfy  its  demand,  to  maintain  a  claim 
for  the  balance  in  the  same  manner  as  any  other  creditor. 

The  property  thus  attached  naturally  brought  less  than  its  fair 

^  Aliments  of  coaoBel  are  omitted.  —  Ed. 
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market  value  at  the  sale  on  execution.  Being,  however,  in  the  custody 
of  the  New  York  court,  and  a  forced  sale  being  the  onlj-  legal  mode  of 
disposing  of  it  to  satisfy  the  judgment,  the  net  proceeds  were  ail 
for  which  the  execution  creditor  was  accountable  in  reduction  of  its 
demand. 

Different  considerations  apply  to  the  second  attachment,  and  govern 
its  consequences.  It  was  made  after  the  appointment  of  the  receiver, 
and  with  notice  of  that  fact.  The  decree  under  which  he  derived  his 
title  required  the  defendant  to  execute  oonvej'ances  of  any  of  its  prop- 
erty which  might  be  necessary  and  proper  by  way  of  further  assurance. 
It  did  execute  forthwith  a  conveyance  to  him  of  all  its  property  in  New 
York.  The  Davies  &  Thomas  Companj*  had  notice  of  the  decree,  and 
therefore  equitable  notice  that  such  a  conveyance  might  have  been 
made,  a  month  before  it  made  its  second  attachment. 

An  assignment  of  personal  propert}',  not  followed  by  a  change  of 
possession,  is  voidable  by  attaching  creditors,  unless  the  assignee  can 
give  a  satisfactory  excuse  for  the  want  of  deliver}'.  Swift  v.  Thomp- 
son, 9  Conn.  63.  The  defect  of  title  is  due  to  a  presumption  of  fraud 
derived  from  the  consent  of  the  assignee  to  a  continuance  of  the 
appearance  of  ownership  in  the  assignor.  An  assignment  b}*  an  insol- 
vent debtor  for  the  benefit  of  his  creditors  generally  is  not  within  the 
reason  of  the  rule.  He  cannot  be  presumed  to  intend  to  defraud  any 
of  them  by  a  conveyance  made  in  the  interest  of  all.  Nor  is  it  certain 
that  everything  that  is  assigned  will  be  accepted.  The  representa- 
tive of  the  creditors  is  entitled  to  a  reasonable  time  within  which  to 
decide  whether  any  particular  item  of  the  property  is  worth  taking  or 
not. 

The  suit  now  before  us  is  one  brought  by  a  majority  of  the  defend- 
ant's stockholders  for  its  dissolution,  and  counts  upon  a  vote  of  the 
directors  that  its  affairs  ought  to  be  wound  up  and  a  receiver  appointed. 
The  receiver's  failure  to  take  possession  of  the  goods  upon  which  the 
second  attachment  was  levied,  is  sufficiently  explained  by  the  informa- 
tion which  he  received  that  they  had  been  seized  under  the  first  attach- 
ment before  his  appointment  Under  these  circumstances,  the  transfer 
of  title  to  him  was  good  under  our  law,  as  against  Kay  creditors  of  the 
defendant  It  is  unnecessary  to  determine  whether  the  receiver,  never 
having  been  in  possession,  could  have  set  it  up  before  the  courts  of 
New  York  to  defeat  the  attachment.  He  did  not  intervene  for  that 
purpose  in  the  proceedings  there,  nor,  had  he  done  so  unsuccessfully, 
would  it  have  precluded  him  from  insisting  that  in  this  suit  the  Davies 
&  Thomas  Company  appears  in  the  character  of  a  wrong-doer,  asking 
equity  where  it  has  not  done  equity.  Hibernia  National  Bank  v. 
Lacombe,  84  N.  Y.  867,  886.  General  Statutes,  §  582,  directs  courts 
of  probate,  in  the  settlement  of  estates  of  insolvent  debtors,  after  pro- 
viding for  preferred  claims,  to  order  all  other  claims  allowed  by  the 
commissioners  to  be  paid  pro  rata,  ''  subject  to  such  existing  equities 
as  ma}*  be  asceitained  and  decreed  by  the  court,  upon  hearing,  after 
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public  notice/'  A  similar  rale  must  govern  in  these  proceedings. 
General  Statutes,  §§  1942,  1965;  Public  Acts  of  1895,  p.  573,  §  3; 
In  re  Waddeli-Entz  Co.,  67  Conn.  324.  The  Davies  &  Thomas  Com- 
pany not  onl}'  knew  of  the  decree  appointing  the  receiver,  but  knew, 
or  had  ample  means  of  knowing,  when  the  second  attachment  was 
made,  that  the  property  had  been  transferred  to  the  receiver  by  a 
good  conveyance  at  common  law,  executed  in  furtherance  of  that 
decree.  It  is  not  alleged,  and  cannot  be  presumed  that,  under  the 
laws  of  New  York,  such  a  transfer  is  invalid.  Guillander  v,  Howell, 
85  N.  Y.  657 ;  Hoyt  v.  Thompson,  19  N.  Y.  207,  224.  A  voluntary 
conveyance  of  goods  made  by  the  owner  at  his  domicil,  in  a  form  which 
is  sufficient  there  and  also  at  common  law,  is  effectual  to  transfer  the 
title,  although  they  may  at  the  time  be  in  another  State,  unless  the 
statutes  or  local  policy  of  that  State  forbid.  The  present  was  from 
the  beginning  substantially  a  voluntary'  proceeding.  Its  declared  pur- 
pose was  to  carry  out  a  vote  of  the  directors  of  the  defendant  company 
providing  for  winding  it  up  through  the  agency  of  a  receiver.  Service 
of  the  writ  was  accepted  by  the  defendant,  with  a  stipulation  for  its 
immediate  return,  and  for  a  hearing  on  the  day  of  its  issue,  upon  the 
application  for  a  temporary  receiver.  The  statute  authorizes  the  Su- 
perior Court,  as  a  court  of  equit}*,  to  wind  up  the  affairs  of  any  such 
corporation  and  dissolve  it,  on  the  complaint  of  shareholders  owing  not 
less  than  a  tenth  of  its  capital  stock,  if  it  be  found  that  the  interests 
of  the  shareholders  will  thus  be  best  protected.  Public  Acts  of  1895, 
p.  571,  §  1.  The  appointment  of  the  plaintiff  was  based  upon  such  a 
finding.  No  element  of  compulsion  is  disclosed  by  these  proceedings. 
If  the  assignment  by  the  defendant  to  the  receiver  had  been  forced 
upon  it  at  the  instance  of  a  creditor,  this  might  have  been  regarded  as 
an  in  inviium  proceeding.  Catlin  v.  Wilcox  Silver-Plate  Co.,  123  Ind. 
477,  24  Northeastern  Rep.  250.  As  it  is,  that  question  is  not  in- 
volved, for  the  conveyance  made  to  protect  its  interests,  and  under  a 
decree  which  three-quarters  of  its  shareholders  had  sought  and  none 
opposed,  cannot  fairly  be  regarded  as  other  than  a  voluntary  one.  It 
was  an  exercise  of  the  Jus  disponendi  which  is  incident  to  ownerahip. 
It  placed  the  goods  which  were  its  subject  precisely  where  the  defend- 
ant wished  to  have  them  placed,  at  the  disposal  of  one  representing 
primarily  all  its  creditors  and  secondarily  all  its  shareholders.  This 
wish  had  been  first  expressed  b}'  the  vote  to  wind  up ;  then  by  the 
consent  to  an  immediate  hearing  on  a  petition  by  three  quarters  of  the 
shareholders  for  the  appointment  of  a  receiver  to  aid  in  carrying  out 
the  vote;  then  b}*  making  no  opposition  to  such  an  appointment,  by 
what  was  virtually  a  consent  decree ;  and  finally  by  transferring  to  him 
whatever  title  it  could  to  all  that  it  possessed. 

The  effect  of  such  a  transfer  on  goods  in  another  State  is  not  to  be 
determined  simply  by  the  rule  of  comity  which  is  applicable  to  extra- 
territorial assignments  by  operation  of  law ;  but  rests  on  the  general 
l>rinciples  of  jurisprudence  as  to  the  right  of  ever}*  one  to  dispose  of 
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what  he  owns.    Egbert  v.  Baker,  58  Cono.  819 ;  First  National  Bank 
V.  Walker,  61  Conn.  154. 

The  Davies  &  Thomas  Company  has  oome  into  this  State  to  secure, 
at  the  hands  of  a  court  of  equltj-,  the  benefit  of  a  winding-up  suit,  in 
the  course  of  which  it  has  acquired  a  special  advantage  by  a  seizure  of 
assets  of  the  estate  in  another  jurisdiction,  with  actual  notice  of  the 
pendency  of  the  action,  and  equitable  notice  of  the  receiver's  title 
under  the  conveyance  which  has  been  under  consideration.  No  one 
can  claim  the  benefit  of  such  a  proceeding  without  renouncing  eiery 
right  which  is  inconsistent  with  its  proper  object.  That  object  is, 
primarily,  to  dispose  of  all  the  property  which  the  defendant  owned  at 
the  commencement  of  the  suit,  subject  to  existing  liens  and  lawful 
preferences,  for  the  equal  benefit  of  all  its  creditors.  This  cannot  be 
accomplished,  if  without  leave  of  the  couii;  new  liens  can  be  created 
upon  it  or  preferences  secured,  upon  no  new  consideration,  during  the 
pendency  of  the  action. 

The  benefit  of  the  first  attachment  can  be  lawfully  retained.  That 
of  the  second  must  be  renounced,  and  the  property  taken  upon  it  con- 
sidered, as  between  the  receiver  and  the  Davies  &  Thomas  Company, 
as  assets  of  the  estate  which  it  has  wrongfully  convei*ted,  and  for 
which  it  must  account,  before  it  can  be  allowed  to  share  as  a  creditor 
in  the  estate.  The  measure  of  liability  is  the  fair  value  of  the  goods 
at  the  date  of  the  attachment,  ^ith  interest.  Oviatt  v.  Pond,  29  Conn. 
479.  As  it  had  no  equitable  right  to  levy  on  them,  it  is  immaterial 
that  they  brought  less  than  their  value  at  the  sheriffs  sale. 

If  the  Davies  &  Thomas  Company  pays  the  amount  above  stated 
to  the  receiver,  it  should  be  admitted  to  prove  its  claim  upon  its 
original  account  against  the  defendant,  less  the  net  proceeds  of  the 
goods  sold  under  the  first  attachment  In  ascertaining  such  proceeds, 
no  deduction  from  the  gross  amount  received  from  their  sale  should 
be  made  on  account  of  fees  or  costs  accruing  under  the  second  attach- 
ment. If  it  does  not  make  such  payment,  its  claim  should  be  wholl\' 
disallowed.  In  re  Greeley  &  Co.,  70  Conn.  494 ;  Cockerell  v.  Dickens, 
8  Moo.  P.  C.  C.  98,  132. 

The  Superior  Court  is  advised  that  the  Davies  db  Thomas  Com- 
pany is  not  entitled  to  prove  its  claim  against  the  estate  in  the 
hands  of  the  receiver,  unless  it  first  pays  him  the  amount  specified 
in  the  foregoing  opinion,  and  that,  upon  such  payment,  it  can  prove 
a  claim,  but  only  for  the  original  indebtedness,  less  the  net  proceeds 
of  the  original  attachment,  ascertained  as  indicated  in  said  opinion. 

No  costs  will  be  taxed  in  this  court  in  favor  of  any  party. 

In  this  opinion  the  other  judges  ooncuiTed. 
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CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  v. 
KEOKUK  NORTHERN  LINE  PACKET  CO.,  Clobb, 
Interpleader. 

SuPRRMB  Court  of  Illinois.    1883. 
[Reported  108  rUinois,  317.] 

This  was  an  attachment  suit,  brought  by  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  against  the  Keokuk  Northern  Line 
Packet  Compan}',  in  the  Circuit  Court  of  Adams  Count}',  in  this  State. 
The  writ  of  attachment  was,  on  the  21  st  day  of  April,  1881,  levied 
upon  the  barge  ^^  G.  W.  Duncan,"  lying  at  Quincy,  in  said  county,  as 
the  property  of  the  defendant.  Samuel  C.  Clubb,  under  the  provision 
of  section  29  of  our  Attachment  Act,  ''  that  any  person  other  than  the 
defendant  claiming  the  property  attached  may  interplead,"  etc.,  inter- 
pleaded in  the  case,  claiming  the  property  so  attached,  under  an  ap- 
pointment as  receiver  of  the  propert}"^  and  effects  of  said  packet 
compan}',  by  the  Circuit  Court  of  St  Louis,  in  the  State  of  Missouri,  in 
a  certain  cause  in  said  court  wherein  said  packet  company  was  defend- 
ant. There  was  judgment  in  favor  of  the  interpleader,  Clubb,  which, 
on  appeal,  was  affirmed  by  the  Appellate  Court  for  the  Third  District, 
and  the  railway  company  appealed  to  this  court. 

The  plaintiff  in  the  attachment  suit  had  first  filed  a  replication  to  the 
pleas  of  the  interpleader,  traversing  the  same,  but  afterward,  on  its 
motion  granted  by  the  court,  it  withdrew  the  replication,  as  having 
been  filed  by  mistake,  and  then  moved  the  court  to  file  its  plea  in 
abatement,  which  had  been  intended  to  be  filed  instead  of  the  replica- 
tion, denying  the  right  to  interplead  as  receiver  under  the  appointment 
of  a  foreign  court,  which  motion  the  court  overruled,  whereupon  said 
plaintiff  company  filed  the  plea  in  abatement,  which  plea  the  court,  on 
motion  of  said  Clubb,  ordered  to  be  stricken  fh>m  the  files.  The 
plaintiff  company  then  refiled  its  said  replication,  upon  which  issue 
was  Joined  and  the  trial  had.  The  interpleader's  first  plea  alleges  the 
barge  was  his  own  property  at  the  time  of  the  attachment  of  it ;  the 
second,  that  it  was  his  property  as  receiver ;  the  third,  that  at  such 
time  it  was  in  his  possession  as  receiver. 

The  facts  of  the  case  shown  by  the  evidence  are,  that  at  the  October 
term,  1880,  of  the  Circuit  Court  of  the  city  of  St  Louis,  in  the  State  of 
Missouri,  Samuel  C.  Gubb  was  duly  appointed  receiver  of  the  Keokuk 
Northern  Line  Packet  Company,  an  insolvent  corporation  of  that  State, 
with  power  and  authority  to  take  possession  of  all  the  business  and 
property  of  the  corporation,  and  to  manage  the  affairs  thereof,  under 
the  orders  of  the  court,  the  receiver  giving  bond  in  the  sum  of  $200,000 
for  the  faithful  discharge  of  his  duties.  At  the  time  of  such  appoint- 
ment the  barge  '^G.  W.  Duncan,"  in  question,  was  lying  at  the  land- 
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ing  at  St.  Looifly  within  the  State  of  Miasoiiri,  and  within  the  jariadiction 
of  aaid  oonrt.  The  leodyer  immediately  to<A  poaseaaion  of  the  barge, 
and  afterward,  on  the  6th  day  of  Noyember,  1880,  he  chartered  the 
barge  to  the  ateamer  ^E.  W.  Cole,"  for  a  trip  op  the  Miaaiasippi 
River  and  rctam.  The  barge  waa  taken,  under  the  charter,  ap  the 
river  aa  far  aa  Qoinc}',  Illinois,  where  it  waa  detained  by  the  ice,  and 
remained  until  the  levy  of  the  writ  of  attachment  in  this  caae  upon  it 
on  the  21  at  day  of  April,  1881.  At  the  reqneat  of  the  captain  of  Uie 
ateamer  ^'  £.  W.  Cole,"  the  receiver  releaaed  him  from  the  charter,  and 
took  poaseaaion  of  the  barge  at  Quincy,  and  ever  aince,  until  the  levy 
of  the  attachment,  retained  auch  posaeaaion,  having  a  watchman  over 
and  guarding  the  barge  againat  danger.  The  receiver  made  an  effort 
to  have  the  baige  removed  to  St  Louia  aa  aoon  aa  the  river  was  clear 
of  ice,  having  made  a  contract  with  a  steamboat  line  for  the  purpose, 
but  did  not  succeed  in  having  the  removal  made  before  the  attachment 
The  court  which  appointed  the  receiver,  at  its  April  term,  1881,  made 
an  order  authorizing  the  receiver  to  intervene  in  the  attachment  anit, 
and  take  the  neceaaary  steps  to  aecure  poeaeaaion  of  the  barge.^ 

Sheldok,  C.  J.  We  will  consider  the  case  aa  properly  presenting 
by  the  pleadings  the  question  of  the  right  to  interplead  in  the  suit  in 
the  capacitj'  of  receiver. 

The  general  doctrine  that  the  powers  of  a  receiver  are  coextensive 
onl}'  with  the  jurisdiction  of  the  court  making  the  appointment,  and 
particularly'  that  a  foreign  receiver  should  not  be  permitted,  as  against 
the  claims  of  creditors  resident  in  another  State,  to  remove  from  such 
State  the  assets  of  the  debtor,  it  being  the  policy  of  every  government 
to  retain  in  its  own  hands  the  property  of  a  debtor  until  all  domestic 
claims  against  it  have  been  aatisfied,  we  fully  concede ;  and  were  this 
the  case  of  property  situate  in  this  State,  never  having  been  within 
the  Jurisdiction  of  the  court  that  appointed  the  receiver,  and  never 
hnving  been  in  the  possession  of  the  receiver,  it  would  be  covered  by 
the  above  principles,  which  would  be  decisive  against  the  claim  of  the 
appellee.  But  the  facts  that  the  property  at  the  time  of  the  appoint- 
ment of  the  receiver  waa  within  the  jariadiction  of  the  court  making 
the  appointment,  and  was  there  taken  into  the  actual  possession  of  the 
receiver,  and  continued  in  his  possession  until  it  was  attached,  take 
the  case,  as  we  conceive,  out  of  the  range  of  the  forgoing  principles. 
We  are  of  opinion  that  by  the  receiver's  taking  poeaession  of  the  barge 
in  question  within  the  jurisdiction  of  the  court  that  appointed  him,  he 
became  vested  with  a  special  property  in  the  barge,  like  that  which  a 
sheriff  acquires  by  the  seizure  of  goods  in  execution,  and  that  he  waa 
entitled  to  protect  this  special  property  while  it  continued,  by  action, 
in  like  manner  as  if  he  had  been  the  absolute  owner.  Having  taken 
the  property  in  his  possession,  he  was  responsible  for  it  to  the  court 
that  appointed  him,  and  had  given  a  bond  in  a  large  sum  to  cover  his 
responsibility  as  receiver,  and  to  meet  such  liability  he  might  maintain 

1  Argnments  of  coansel  are  omitted.  ^  Ed. 
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any  appropriate  proceeding  to  regain  possession  of  the  barge  which 
liad  been  taken  fh>m  him.  Bojle  v.  Townes,  9  Leigh,  158 ;  Singerly 
V.  Fox,  75  Pa.  114.  It  is  well  settled  that  a  sheriff  does,  by  the  seiz* 
ure  of  goods  in  execation,  acquire  a  special  property  in  them,  and  that 
he  may  maintain  trespass,  trover,  or  replevin  for  thetn. 

It  is  claimed  that  there  was  here  an  abandonment  of  the  barge  by 
leasing  it  and  suffering  it  to  be  taken  out  of  the  State,  —  that  the  pur- 
pose in  so  doing  was  an  unlawful  one,  and  a  gross  violation  of  official 
duty.  We  do  not  so  view  it  The  receiver  was,  by  his  appointment, 
authorized  to  manage  the  affairs  of  the  corporation  under  the  orders  of 
the  court.  The  business  of  the  corporation  was  running  boats  on  tlic 
Mississippi  River,  and  chartering  the  barge  for  a  trip  up  that  river  was 
but  continuing  the  employ  of  the  barge  in  the  business  of  the  cori>ora- 
tion,  and  therefrom  making  an  increase  of  the  assets  to  be  distributed 
among  the  creditors.  Brownell  v.  Manchester,  1  Pick.  288,  decides 
that  a  sheriff  in  the  State  of  Massachusetts,  who  had  attached  property 
in  that  State,  did  not  lose  his  special  property  by  removing  the  attached 
property  into  the  State  of  Rhode  Island  for  a  lawful  purpose.  Dick  r. 
Bailey  et  (U.  2  La.  Ann.  974,  holds  otherwise  in  respect  to  property 
attached  in  Mississippi,  and  sent  by  the  sheriff  into  Louisiana  for  an 
illegal  purpose.  It  is  laid  down  in  Drake  on  Attachment  (5th  ed.), 
S  292,  that  the  mere  fact  of  removal  by  an  officer  of  attached  pro|)- 
erty  beyond  his  bailiwick  into  a  foreign  jurisdiction,  without  regard  to 
the  circumstances  attending  it,  will  not  dissolve  the  attachment ;  that 
if  the  purpose  was  lawfhl,  and  the  possession  continued,  the  attach- 
ment would  fiot  be  dissolved  ;  but  if  the  purpose  was  unlawful,  though 
the  officer's  possession  remained,  or  if  lawful  and  he  lost  his  ix>ssession, 
his  special  property  in  the  goods  would  be  divested,  —  citing  the  two 
cases  above  named.  We  do  not  consider  that  there  was  any  unlawful 
purpose  here  in  the  chartering  and  employing  of  the  barge,  as  was 
done. 

It  is  insisted  the  possession  of  the  barge  was  lost  There  was  cer- 
tainly evidence  tending  to  show  possession  b}"  the  receiver  up  to  the 
time  of  the  attachment,  and  in  support  of  the  Judgment  of  the  Appel- 
late Court  we  must  presume  that  it  found  the  existence  of  all  the  facts 
necessary  to  sustain  the  judgment,  where  there  was  evidence  tending 
to  show  their  existence,  and  that  court's  finding  of  fact  is  conclusive 
upon  us.  B}'  taking  the  barge  into  his  possession  within  the  jurisdic- 
tion of  the  court  that  appointed  him,  a  special  property  in  the  bai^e 
became  vested  in  the  receiver,  and  it  is  the  established  rule  that  where 
a  legal  title  to  personal  property  has  once  passed  and  become  vested 
in  accordance  with  the  law  of  the  State  where  it  is  situated,  the  valid- 
ity of  such  title  will  be  recognized  everywhere.  Caniwell  v.  Sewell, 
5  Hurl.  &  N.  728 ;  Clark  v.  Connecticut  Peat  Ca,  85  Conn.  808 ;  Tay- 
lor v.  Boardman,  25  Vt  581 ;  Crapoi;.  Kelly,  16  Wall.  610;  Waters 
V.  Barton,  1  Cold.  (Tenn.)  450. 
'Under  this  rule  we  hold  that  where  a  receiver  has  once  obtained 
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rightful  possession  of  personal  property  situated  within  the  Jurisdiction 
of  his  appointment,  which  he  was  appointed  to  take  charge  of,  he 
will  not  be  deprived  of  its  possession,  though  he  take  it,  in  the  per- 
formance of  his  duty,  into  a  foreign  Jurisdiction ;  that  while  there 
it  cannot  be  taken  from  his  possession  by  creditors  of  the  insolvent 
debtor  who  reside  within  that  Jurisdiction.  Where  a  receiver  of  an 
insolvent  manufacturing  corporation,  appointed  by  a  court  in  New 
Jersey,  took  possession  of  its  assets,  and  for  the  purpose  of  com- 
pleting a  bridge  which  it  had  contracted  to  build  in  Connecticut,  pur- 
chased iron  with  the  funds  of  the  estate  and  sent  it  to  that  State,  it 
was  decided  that  the  iron  was  not  open  to  attachment  in  Connecti- 
cut by  a  creditor  residing  there.  Pond  v.  Cooke,  45  Conn.  126. 
And  where  C.  was  appointed,  by  a  court  in  Arkansas,  receiver  of 
property  of  T.,  a  defendant  in  a  suit,  and  ordered  to  ship  it  to  Mem- 
phis, for  sale,  and  to  hold  the  proceeds  subject  to  the  order  of  the 
court,  and  did  so  ship  it  to  Memphis,  where  it  was  attached  by  cred- 
itors of  T.,  it  was  held  that  C.  could  maintain  an  action  of  replevin 
for  the  property  in  Tennessee.  Cagill  v.  Wooldridge,  8  Baxter,  580. 
Kilmer  v.  Hobart,  58  How.  Pr.  452,  decides  that  receivers  appointed 
in  another  State,  and  operating  a  railway  as  such,  but  having  property 
in  their  hands  as  receivers  in  New  York,  cannot  there  be  sued, — 
that  an  attachment  issued  in  such  suit  will  be  vacated. 

This  is  not  the  case  of  the  officer  of  a  foreign  court  seeking,  as 
against  the  claims  of  creditors  resident  here,  to  remove  from  this 
State  assets  of  the  debtor  situate  here  at  the  time  of  the  officer's 
appointment,  and  ever  sinoe,  and  of  which  he  had  had  no  previous 
possession.  It  is  to  such  a  case  as  that,  as  we  understand,  that  the 
authorities  cited  by  appellant's  counsel  apply,  and  not  to  a  case  like  the 
present,  where  the  property  was,  at  the  time  of  the  appointment  of 
the  foreign  receiver,  within  the  Jurisdiction  of  the  appointing  court, 
and  there  taken  into  the  receiver's  possession,  and  subsequently  suf- 
fered bj'  him  to  be  brought  into  this  State  in  the  performance  of  his 
duty,  and  his  possession  here  wrongfully  invaded,  and  he  seeking  but 
redress  for  such  invasion. 

The  Judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed^ 

^  Aee,  Robertson  v.  Stead,  185  Mo.  185»  86  S.  W.  610  ;  Osgood  v.  Magoire,  61  N.  T. 
624 ;  Cagill  v.  Wooldridge,  8  Bazt.  580 ;  16  Clonet,  725  (Denmark,  14  Feb.  '87). 
Contra,  Humphreys  v.  Hopkins,  81  Cal.  551,  22  Pac  892.  Where  a  voluntary  assign- 
ment is  made  by  the  debtor  to  the  i^eceiver,  it  will  be  treated  like  any  case  of  Yoluutary 
assignment,  and  the  receiver's  rights  recognized.  Graydon  v.  Church,  7  Mich.  86; 
Parker  v,  Stoughton  MUl  Co.,  91  Wis.  174,  64  N.  W.  751. 

A  farHorif  when  the  right  was  never  in  the  debtor,  but  accrued  to  the  receiver,  he 
may  sue  in  any  jurisdiction  upon  his  individual  right  Thus  he  may  sue  for  property 
bought  by  him :  Pond  v,  Cooke,  45  Conn.  126  ;  upon  a  judgment  obtained  by  him  : 
Wilkinson  v.  Culver,  25  Fed.  689  ;  to  foreclose  a  mortgage  made  to  him  :  Inglehart  v. 
Bieroe,  86  III.  188 ;  and  to  enforce  the  terms  of  a  contract,  made  with  the  oorpo* 
ration  of  which  he  is  the  receiver,  but  performed  on  his  tide  by  himself  under  an  ar* 
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The  case  was  that  tbe  plaintiff,  in  his  representative  capacity  as 
administrator  of  the  estate  of  Winthrop  W  Oilman,  deceased,  on  the 
24th  day  of  September,  1891,  was  a  creditor  of  the  Hudson  River  Boot 
&  Shoe  Manufactaring  Company*,  a  corporation  created  and  existing 
under  the  general  laws  of  tbe  State  of  New  York,  in  which  State  the 
plaintiff  also  resided,  in  the  sum  of  $947.87,  and  commenced  an  action 
in  the  Circuit  Court  of  Milwaukee  County,  in  which  Hubbaixl  &  Baker, 
of  West  Superior,  Wis.,  were  garnished,  as  being  indebted  to  the  said 
corporation,  September  26,  1891 ;  and  on  the  14th  of  the  following 
month  they  filed  their  answer,  admitting  an  indebtedness  to  the  de- 
fendant of  $545.41,  and  paid  that  sum  into  court  On  the  8th  of 
February,  1892,  by  stipulation  between  the  plaintiff's  attorneys  and 
the  attorneys  for  William  M.  Ketcham,  the  interpleading  claimant, 
he  wa§  allowed  to  interplead  in  respect  to  his  claim  to  said  money. 
In  Ketcham's  answer  he  alleged  that  a  creditor's  bill  had  been 
filed  in  the  Supreme  Court  of  the  State  of  New  York,  on  the  28th  of 
July,  1891,  against  the  defendant  corporation,  for  the  purpose  of  effect- 
ing a  voluntary  dissolution  of  the  corporation  and  the  distribution  of  its 
effects ;  that  on  the  29th  of  July,  1891,  the  said  supreme  court  ordered 
that  the  creditors  of  the  said  corporation,  and  each  and  every  one  of 
them,  be,  and  they  were  thereby^  restrained  from  bringing  any  action 
against  the  corporation  for  the  recovery  of  any  sum  of  money,  and 
they  were  thereby  enjoined  from  taking  any  further  proceedings  on 
any  such  actions  theretofore  commenced.  That  this  order  was  served 
personally  upon  the  plaintiff  on  the  5th  of  August,  1891,  in  New  York ; 
that  on  the  31st  of  October,  1891,  pursuant  to  the  order  to  show 
cause,  and  due  notice  thereof  given  to  each  of  the  creditors,  stock- 
holders, and  persons  interested  in  said  corporation  or  its  affairs,  the 
court  ordered  and  adjudged  that  the  said  corporation  be,  and  it  was 
thereby,  dissolved,  and  that  William  M.  Ketcham,  the  interpleading 
claimant,  was  appointed  permanent  receiver,  and  qualified  as  such ; 
and  by  virtue  of  such  proceedings  he  became  vested  with  the  right  and 
title  to  all  the  property,  effects,  and  credits  of  every  description  belong- 
V  ing  to  said  corporation,  and  become  entitled  to  receive  the  said  sum  of 

$539.45,  so  admitted  by  said  garnishees  to  be  due,  and  theretofore  paid 
into  court ;  and  that  the  plaintiff,  at  the  time  of  the  service  upon  him 
of  said  injunctional  order,  was  and  still  is  a  resident  of  the  State  of  New 

rangement  with  the  other  party  :  Cooke  v.  Orange,  48  Conn.  401 ;  and  still  more  clearly 
to  enforce  a  contract  made  as  well  as  performed  by  himself:  Merchants*  Nat.  Bank  v. 
Pennsylvania  Steel  Co.,  67  N.  J.  L.  386,  30  Atl  545.  — Ed. 
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York,  and  prior  to  the  time  when  said  garnishees  made  and  filed  their 
answer  thej  had  notice  of  the  appointment  of  the  claimant  as  such  re- 
ceiver. The  claimant  demanded  judgment  that  the  clerk  pay  over  said 
sum  to  him,  and  for  his  costs.  The  pUintiff  demurred  to  the  petition, 
on  the  ground  that  it  did  not  state  facts  su£9cient  to  constitute  a  cause 
of  action  or  claim  to  the  fund  disclosed  and  paid  into  court,  and  for 
that  the  claimant  had  no  legal  capacity  to  maintain  the  petition. 
Motion  was  made  to  strike  out  the  demurrer  as  fHvolous,  and  the 
court  80  ordered,  with  $10  costs,  and  that  the  claimant  have  Judg- 
ment, with  leave  to  the  plaintiff  to  take  issue  upon  said  claimant's 
intervening  petition,  or  such  other  proceedings  as  he  might  be  advised, 
within  20  days.     Plaintiff  appealed  from  the  order.^ 

PiNKRT,  J.  It  is  not  disputed  but  that  the  proceedings  in  the 
Supreme  Court  of  New  York  were  properly  instituted  and  conducted, 
and  the  dissolution  of  the  corporation  regularly  adjudged,  upon  the 
voluntary  application  of  its  trustees,  and  the  respondent  appointed 
receiver  of  all  its  property,  assets,  and  estate  according  to  the  statute 
of  that  State,  with  a  view  of  applying  the  proceeds  equally  to  the  pay- 
ment of  all  its  creditors,  and  the  distribution  of  any  residue  equally 
to  and  among  its  stockholders.  The  plaintiff  in  this  action  was  at 
the  time,  and  still  is,  a  resident  and  citizen  of  the  State  of  New  York, 
of  which  State  the  corporation  was  a  citizen,  and  be  was  ser\-ed  with 
an  injunction  in  that  proceeding  restraining  him,  as  a  creditor  of  the 
corporation,  fh>m  commencing  any  suit  against  it  to  enforce  the  col- 
lection of  his  debt,  in  order  that  the  property*  and  assets  of  the  cor- 
poration might  be  properly  and  Judiciously  administered  and  applied 
by  the  receiver  under  the  authority  of  the  court  appointing  him,  and 
in  the  regular  and  orderly  administration  of  its  estate.  The  proceed- 
ing did  not  contemplate  a  discharge  of  the  debtor  as  upon  the  surren- 
der and  application  of  his  property  under  insolvent  laws,  but  the 
property  of  the  corporation  was  passed  and  vested,  pursuant  to  the 
statute,  in  the  respondent  as  its  receiver,  and  the  corporation  was 
dissolved,  so  that  no  other  than  the  receiver  bad  a  right  to  assert 
or  maintain  any  titie  to  it  thereafter,  and  he  could  do  so  only  for  the 
purpose  of  its  equal  and  just  application  to  the  payment  of  its  cred- 
itors, and  the  just  division  of  any  residue  to  and  among  its  stock- 
holders. The  effect  of  such  voluntary  dissolntion  was  to  place  all 
its  property  and  assets  in  eustodia  legis  to  be  collected  and  applied 
by  the  receiver.  There  is  nothing  in  the  statute  of  New  York,  or  in 
this  proceeding  under  it,  in  conflict  with  or  in  contravention  of  the 
laws  or  public  policy  of  this  State,  as  declared  by  its  statutes  and 
the  decisions  of  its  courts,  nor  does  the  present  proceeding  interfere,, 
or  tend  to  interfere,  with  or  pnjudice  the  rights  of  any  citizen  of 
this  State.    The  case  concerns  citizens  of  New  York  alone,  the  gar- 

^  The  ftateiiMiit  of  freti  is  aUghtlj  €Oiidppted»  and  ugiUMiiti  of  eoondl  an 
omitted.  —  Sn. 
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nishees  having  paid  the  fund  into  court  and  been  discharged.  The 
case  is  therefore  free  from  all  objections  which^  by  the  general  current 
of  authoritj',  might  prevent  or  induce  the  courts  of  Wisconsin  to 
refrain  from  giving,  in  a  spirit  of  just  interstate  comity,  the  same 
force  and  effect  here  to  the  proceedings  in  the  Supreme  Court  of  the 
State  of  New  York  in  question  as  would  be  accorded  to  them  there. 
There  are  many  cogent  reasons,  in  our  judgment,  why  we  should 
accord  to  them  such  effect  upon  principles  of  comity. 

The  situation  in  brief,  \a  that  after  the  plaintiff  had  been  enjoined, 
by  a  competent  court  of  the  jurisdiction  in  which  he  resided,  from 
bringing  any  action  agfiinst  the  corporation,  his  debtor,  for  the  recov- 
ery of  any  sum  of  money,  so  that  he  should  not  obtain  any  undue 
preference  over  its  other  creditors,  in  violation  of  the  purpose  and 
policy  of  the  law  of  New  York  and  the  proceeding  thus  instituted, 
and  after  an  adjudication  absolutely  dissolving  the  corporation  had 
been  made,  and  after  the  title  to  its  property,  effects,  and  credits 
had  been  vested  in  the  claimant  as  such  receiver,  the  plaintiff  came 
into  the  Circuit  Court  of  this  State,  and  commenced  an  action  to  recover 
his  demand  against  a  dissolved  corporation.  The  question  is  one 
wholly  between  parties  residing  in  New  York  and  bound  by  the  pro- 
ceedings in  question,  neither  of  whom  is  in  any  position  to  invoke 
the  assistance  of  the  courts  of  this  State  to  defeat  or  deny  full  effect 
to  the  proceeding  in  New  York,  or  the  title  resulting  from  it.  It  is 
clear  that  the  adjudication  of  dissolution,  and  the  appointment  of  the 
receiver  vesting  in  him  the  title  to  the  chose  in  action  in  question, 
were  binding  on  these  parties,  and  the  courts  of  New  York  would 
have  enforced  the  receiver's  title  had  this  controversy  originated  tliere. 
The  plaintiff  asks  us  to  aid  him  in  violating  the  law  of  his  own  State 
and  evading  the  process  of  its  courts.  Our  own  citizens,  in  a  proper 
cose,  would  no  doubt  be  protected  against  the  effect  of  such  extra- 
territorial act  and  adjudication,  if  injurious  to  their  interests  or  in 
conflict  with  the  laws  .and  public  policy  of  Wisconsin,  and  effect  would 
not  be  given  to  it  at  the  expense  of  injustice  to  our  own  citizens. 
The  transfer  of  this  debt,  valid  in  New  York,  must,  we  think,  be 
held  valid  on  principles  of  comity  here*  When,  therefore,  the  gar- 
nishee process  was  served,  there  was  no  debt  due  to  the  corporation 
upon  which  it  could  act,  and  the  monej'  that  has  been  paid  into  court 
belongs  to  the  receiver  claimant ;  and,  no  principle  of  public  policy 
or  rights  of  citizens  of  Wisconsin  intervening,  by  a  fair  and  liberal 
spirit  of  comity  our  courts  ought  to  give  the  same  force  and  effect 
to  the  proceedings  in  question  as  they  would  have  in  the  courts  of 
New  York. 

The  tendency  of  modem  adjudications  is  in  favor  of  a  liberal  exten- 
sion of  interstate  comity,  and  against  a  narrow  and  provincial  polic}', 
which  would  deny  proper  effect  to  judicial  proceedings  of  sister  States 
under  their  statutes  and  rights  claimed  under  them,  simply  because, 
technically,  they  are  foreign  and  not  domestic.    In  the  recent  case 
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of  Cole  V.  Canningham,  183  U.  S.  107,  the  subject  was  very  fully 
considered,  and  the  various  cases  were  cited ;  and  it  was  there  held 
tliat  a  creditor  who.  is  a  citizen  and  resident  of  the  same  State  with 
his  debtor,  against  whom  insolvent  proceedings  have  been  instituted 
in  said  State,  is  bound  by  the  assignment  of  the  xlebtor's  property  in 
such  proceedings,  and  if  he  attempts  to  attach  or  seize  the  personal 
property  of  the  debtor,  situated  in  another  State  and  embraced  in 
the  assignment,  he  may  be  restrained  by  injunction  by  the  courts  of 
the  State  in  which  he  and  his  debtor  reside ;  that  every  State  exercises, 
to  a  greater  or  less  extent^  as  it  deems  expedient,  the  comity  of  giving 
effect  to  the  insolvent  proceedings  of  other  States,  and  where  the 
transfer  of  the  debtor's  property  is  the  result  of  a  judicial  proceeding, 
as  a  general  rule,  no  State  will  carry  it  into  effect  to  the  prejudice 
of  its  own  citizens.  Reynolds  v.  Adden,  186  U.  S.  858,  854.  In 
Bagby  v.  A.,  M.  A  O.  R.  Co.,  86  Pa.  St.  291,  it  was  held  that,  where 
a  receiver  of  a  corporation  has  been  appointed  by  a  court  of  com- 
petent jurisdiction  in  another  State,  a  creditor  who  resides  in  that 
State  and  is  bound  by  the  decree  of  its  court  appointing  the  i-eceiver 
cannot,  in  an  attachment  or  execution,  recover  the  assets  of  the 
oorporation  in  another  State,  which  the  receiver  claims.  In  Bacon 
V.  Home,  128  Pa.  St.  452,  458,  speaking  to  this  point,  the  court 
said:  ^^As  before  observed,  both  of  these  parties,  plaintiffs  and 
defendant,  are  residents  of  New  York.  They  come  into  this  State 
to  obtain  an  advantage  by  our  law  which  they  could  not  obtain  by 
their  pwn.  They  are  seeking  to  nullify  the  law  of  their  own  State, 
and  ask  the  aid  of  our  court  to  do  so.  This  they  cannot  have.  If 
for  no  other  reason,  it  is  forbidden  by  public  policy  and  the  comity 
which  exists  between  the  States.  This  comity  will  always  be  enforced 
when  it  does  not  conflict  with  the  rights  of  our  own  citizens."  To  the 
same  effect  is  the  case  of  In  re  Waite,  99  N.  Y.  488,  489,  448,  and 
also  Phelps  v.  McCann,  128  N.  Y.  641.  In  Toronto  General  Trust 
Co.  V.  C,  B.  &  Q.  R.  Co.,  123  N.  Y.  87,  47,  it  was  said  that  *<  foreign 
receivers  and  assignees,  taking  their  title  to  property  by  virtue  of 
foreign  laws  or  legal  proceedings  in  foreign  courts,  may  come  here 
and  maintain  suits  in  our  courts  when  they  do  not  come  in  conflict 
with  the  rights  or  interests  of  domestic  creditors ;  '*  and  the  general 
rule  laid  down  in  Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  867,  must 
be  considered  as  qualifled  by  these  cases.  The  same  doctrine  is  laid 
down  in  Woodward  v.  Brooks,  128  III.  222,  where  it  is  held  that  if 
an  assignment  is  valid  in  the  State  where  made  it  will  be  enforced  in 
another  State  as  a  matter  of  comity,  but  not  to  the  prejudice  of  the 
citizens  of  the  latter,  who  may  have  demands  against  the  assignor; 
that  while  it  is  contrary  to  public  policy  to  allow  the  property  of  a 
non-resident  debtor  to  be  withdrawn  from  the  State,  and  thus  compel 
creditors  to  seek  redress  in  a  foreign  jurisdiction,  yet  for  all  other 
purposes  between  the  citizens  of  the  State  where  the  assignment  is 
made,  if  valid  by  the  lex  loei^  it  will  be  carried  into  effect  by  the  courts 
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of  niinoiB ;  and  this  rule  is  held  not  to  be  in  conflict  with  Rbawn  v, 
Pearce,  110  111.  850.  The  assignment  in  this  case  was  voluntary,  it 
is  true,  and  not  by  proceedings  in  invitum.  We  are  unable  to  see 
upon  what  substantial  ground  it  can  be  maintained  that  the  title  of 
the  receiver  in  this  case,  founded  upon  the  voluntary  dissolution  of 
the  corporadon,  does  not  stand  on  equally  as  favorable  ground  as  that 
of  an  assignee  for  the  benefit  of  creditors.  Parsons  v.  Charter  Oak 
L.  Ins.  Co.,  81  Fed.  Rep.  805;  Relfe  v.  Rundle,  108  XT.  S.  222,  225 ; 
Williams  v.  Hintermeister,  26  Fed.  Rep.  889.  In  Bank  v.  McLeod, 
88  Ohio  St.  174^  it  was  held  that  a  receiver  appointed  under  the 
authority  of  the  court  of  one  State,  and  vested  with  the  title  to 
property  temporarily  in  another,  mighty  under  the  comity  between 
States,  by  an  action  brought  in  the  latter  State  in  his  own  name, 
assert  his  right  to  the  possession  of  it,  where  such  right  was  not 
in  conflict  with  the  rights  of  the  citizens  of  the  latter  State,  nor 
against  the  policy  of  its  laws ;  nor  is  there  anything  in  the  case  of 
McClure  v,  Campbell,  71  Wis.  850,  in  conflict  with  this  conclusion. 
Mr.  Justice  Lyon  had  in  view  in  that  case  the  question  of  giving 
effect  to  foreign  insolvency  proceedings  resulting  in  a  discharge  of 
the  debtor  prejudicially  to  the  interests  of  citizens  of  the  State  wherein 
the  assignee  attempted  to  enforce  the  assignment.  In  Filkins  v.  Nun- 
nemacher,  81  Wis.  91,  the  question  was  whether  Judicial  comity  would 
allow  a  receiver,  appointed  in  a  creditors'  suit  in  another  State,  to 
maintain  a  suit  in  Wisconsin  to  set  aside  an  alleged  fraudulent  con- 
veyance, fix>m  the  debtor  to  the  defendant,  of  property  within  the 
latter  State,  and  presented  an  entirely  difi*erent  question  from  the  one 
in  this  case,  which  is  whether  a  foreign  receiver  can  be  heard  to  assert 
in  the  courts  of  this  State  a  title  to  property  which  he  claims  by  an 
assignment  valid  and  binding  against  all  the  parties  to  the  litigation, 
and  is  more  nearly  analogous  to  the  question  involved  and  decided  in 
Cook  V.  V&n  Horn,  81  Wis.  291.  The  question  is  not  materially 
different  from  that  involved  in  Smith  v.  C.  &  N.  W,  R.  Co.,  28  Wis. 
267,  where  it  was  determined  that  effect  would  be  given  by  the  courts 
of  this  State,  subject  to  the  qualifications  here  stated,  to  an  assign- 
ment made  in  another  State  by  a  party  in  order  to  avoid  imprisonment 
in  proceedings  supplemental  to  execution  for  refusal  to  apply  rights 
in  action  —  corporate  stocks  —  to  the  payment  of  a  Judgment;  and 
it  is  evident  that,  if  the  title  depended  wholly  upon  the  coercive  power 
of  the  court,  the  result  would  have  been  the  same.  The  principle  is 
universal  that  the  assets  of  insolvent  corporations  are  to  be  regarded 
as  a  trust  tund  for  the  benefit  of  all  the  creditors,  and  ''  that  kind  of 
diligence  by  which  one  creditor  of  an  insolvent  corporation  secures  to 
himself  a  prior  right  to  its  property,  and  an  unequal  advantage  over 
the  other  creditors,  is  without  merit,  and  more  selfish  than  Just." 
Ballln  V,  Loeb,  78  Wis.  404.  The  public  policy  of  Wisconsin  and 
New  York  in  this  respect  are  in  accord. 
For  these  reasons  we  are  of  the  opinion  that  the  claim  of  the 


284  PAIGE  V.   SMITH.  [CHAP.  XIV. 

receiver,  as  stated  in  his  intervening  petition,  to  the  fund  in  court, 
must  be  sustained,  and  that  the  Circuit  Court  properly  overruled  the 
plaintifTs  demurrer  thereto.^ 


PAIGE  V,  SMITH. 
Supreme  Judicial  Court  of  Massachusetts.    1868. 

[R»p<yrted  99  Jl£as9aehtueit$,  895.] 

CoiTTRAGT  for  the  value  of  fifty-five  bales  of  bay.  In  the  Superior 
Court  facts  were  agreed  in  substance  as  follows:  **The  defendants 
were  originally  trustees  of  the  Vermont  Central  Railroad,  under  the  first 
mortgage  bonds ;  and  they  were,  prior  to  the  year  1861,  operating  the 
Vermont  Central  Railroad  under  a  possession  taken  under  said  bonds, 
and  the  Vermont  and  Canada  Railroad  under  a  lease,  or  sup[M>sed 
lease.  A  controversv  arose  between  the  Vermont  and  Canada,  and  the 
Vermont  Central  Railroad  Companies,  as  to  which  of  them  should 
have  a  right  to  operate  the  road;  a  bill  in  equity  was  filed  in  the 
court  of  chancery  in  the  State  of  Vermont ;  and  during  the  pendency 
of  said  bill  receivers  were  appointed  by  the  court  to  operate  said 
roads,  and,  at  the  time  of  the  occurrence  of  the  matters  in  oontro- 
Tersy  in  this  suit,  the  defendants  were  operating  both  of  said  roads, 
under  the  decree."  ^'  Prior  to  February  20,  1864,  the  plaintiff  made 
a  contract  with  the  defendants,  acting  as  receivers  aforesaid,  through 
their  agent,  for  the  transportation  of  hay,  over  said  roads  and  other 
roads,  to  Boston ;  the  terms  of  which  contract  are  in  dispute,  and 
are  to  be  shown  by  the  plaintiff,  and  the  defendants  may  also  ofiier 
evidence  in  relation  thereto.  Under  said  contract  the  defendants  fur- 
nished a  platform  car  for  the  transportation  of  hay,"  "  and  Reynoulds, 
Sonle  &  Co.,  on  February  20,  1864,  having  sold  hay  to  the  plaintiff, 
shipped  on  said  car  on  the  Vermont  and  Canada  Railroad,  for  the 
plaintiff,  fifty-five  bales  of  the  plaintiff's  hay,"  of  a  value  which  was 
agreed.  '*  Said  car  with  said  hay  was,  within  one  or  two  days  after- 
wards, on  its  passage  to  Boston,  and,  while  on  the  Vermont  and  Can- 
ada Railroad,  operated  by  the  defendants  as  receivers  as  aforesaid, 
burned  and  destroyed  by  fire.  Either  party  being  at  liberty  to  prove 
any  facts  tending  to  show  Diligence  or  care  in  regard  to  the  loss  of 
said  hay." 

At  the  trial,  before  Wilkikson,  J.,  before  the  plaintiff  called  any 
witnesses,  the  Judge,  at  the  defendants'  request,  ruled  that  on  the 

1  Ace.  Schindelholz  v.  Callnm,  65  Fed.  886 ;  Bagbjr  v.  Atlantic,  M.  A  0.  B.  R.,  89 
Pa.  291.  8«e  Faulkner  v.  Hyman,  142  Maaa.  68.  Contra,  City  Ina.  Co.  v.  Com- 
mercial Bank,  68  111.  848 ;  Commercial  Nat.  Bank  v.  llatherwell  Iron  A  Steel  Co., 
96  Tenn.  172,  31  S.  W.  1001  —Ed. 
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agreed  facts  the  plaintiff  could  not  recover,  and  directed  a  verdict 
for  the  defendants.    The  plaintiff  alleged  exceptions. 

FosTEft,  J.  The  Supreme  Court  of  Vermont,  in  an  action  against 
these  defendants,  held  that,  "  if  in  fact  they  were  common  carriers 
over  a  line  of  railroad,  it  could  be  no  defence  to  an  action  at  law  for 
a  breach  of  duty  or  obligation  arising  out  of  business  entrusted  to 
them  in  that  relation,  that  they  were  running  and  managing  the  line 
of  railroad  as  receivers  under  the  appointment  of  the  court  of  chan- 
cer}-."    Blumenthal  r.  Brainerd,  88  Vt  408. 

It  is  impossible  for  the  courts  of  this  Commonwealth  to  accord  to 
these  defendants  an  exemption  from  the  ordinary  common  law  liable 
ities  of  common  carriers^  more  extensive  than  they  are  allowed  in  the 
Stote  in  which  they  were  appointed  receivers,  and  in  which  the 
accident  occurred.  Under  these  circumstances,  the  ordinary  rule  for 
which  the  defendants  contend,  that  receivers  are  amenable  solely  to 
the  court  by  which  they  are  appointed,  is  inapplicable. 

JEKceptiona  sustained.^ 


BELFE  V.  BUNDLE. 
SuPKBMB  Court  of  thb  United  Statbs.    1880. 
[Reported  108  VnUed  Stales,  922.] 

Waits,  C.  J.  The  Life  Association  of  America  was,  on  the  5th  of 
November,  1879,  a  corporation  of  the  State  of  Missouri,  for  the  purpose 
of  doing  a  life  insurance  business,  with  its  chief  office  at  St  Louis,  in 
that  State.  By  the  laws  of  Missouri,  the  superintendent  of  the  insur- 
ance department  of  the  State  government  might,  under  certain  circum- 
stances, institute  proceedings  in  the  courts  of  the  State  for  the 
dissolutioQ  of  such  a  corporation  and  the  winding  up  of  its  affairs. 
Section  6043  of  the  Bevised  Statutes  of  Missouri  is  as  follows :  — 

^*  Upon  the  rendition  of  a  final  judgment  dissolving  a  company,  or 
declaring  it  insolvent,  all  the  assets  of  such  company  shall  vest  in 
fee-simple  and  absolutely  in  the  superintendent  of  the  insurance  depart- 
ment of  this  State,  and  his  successor  or  successors  in  office,  who  shall 
hold  and  dispose  of  the  same  for  the  use  and  benefit  of  the  creditors 
and  policy-holders  of  such  company,  and  such  other  persons  as  may  be 
interested  in  such  assets." 

On  the  Idth  of  October,  1879,  L.  £.  Alexander,  a  citizen  of  Mis- 
souri, and  the  receiver  of  the  Columbia  Life  Insurance  Company  of  Mis- 
souri, recovered  a  daim  against  the  Life  Association  of  America  for 

1  Aec,  Phelan  v.  Ganebin,  6  Col.  14 ;  Kain  v.  Smith,  80  N^  Y.  458.  A  receiver 
acting  beyond  the  jurisdiction  of  his  court  is  still  subject  to  the  directions  of  the 
court.  Guarantee  T.  &  S.  D.  Co.  v.  P.  R.  &  N.  S.  R.  B.,  09  Conn.  709,  88  AtL  792. 
—  Ed. 
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f  Kli3O,000,  and  thereapon  William  S.  Relfe,  the  saperintendent  of  the 
inawrance  department  of  the  State,  commenced  proceedings  under 
the  slatate  to  dissolve  the  last-named  corporation  and  -wind  up  its 
affairs.  In  his  petition  he  prayed  that  the  company  might  be  enjoined 
from  doing  any  farther  business,  and  that  an  agent  might  be  appointed 
to  take  charge  of  its  property  temporarily.  Such  an  onler  was  made 
in  the  cause,  and  D.  M.  Frost,  a  citizen  of  Missouri,  appointed 
l«nporary  agent  and  receiver.  Frost  at  once  qualified  under  this 
appointment 

On  the  5th  of  November,  1879,  Bundle  and  wife,  the  appellees, 
policy-holders  of  the  company,  commenced  suit  in  the  Fifbh  District 
Court  of  the  Parish  of  New  Orleans,  against  the  life  association,  Frost, 
the  temporary  agent  and  receiver,  John  R.  Fell,  the  local  agent  of  the 
company  at  New  Orleans,  and  L.  E.  Alexander,  receiver  of  the 
Columbia  Life  Insurance  Company,  the  object  of  which  was  to  have 
the  assets  of  the  company  in  Louisiana  declared  a  trust  fund  and 
applied  to  the  payment  of  the  claims  of  Louisiana  creditors  and  policy- 
holders in  preference  to  others.  In  the  bill  the  decree  in  favor  of  the 
riM^eiver  of  the  Columbia  Life  Insurance  Companj*,  and  the  proceedings 
by  Relfe,  the  superintendent  of  the  insurance  department,  with  the 
appointment  of  Frost  as  temporary  receiver,  were  set  out  in  detail,  and 
the  whole  object  and  purpose  of  the  suit  was  to  keep  the  Louisiana 
assets  out  of  the  hands  of  Relfe  and  his  successors  in  office.  No 
special  relief  was  aske^  against  the  receiver  of  the  Columbia  Life 
Insurance  Company.  Upon  the  filing  of  the  bill,  Walter  B.  Wilcox 
was  appointed  receiver.  Service  of  process  was  made  on  Alexander 
on\y  through  Francis  B.  Lee,  who  was  appointed  curator  ad  hoc  at 
the  same  time  that  Wilcox  was  appointed  receiver.  Fell  was  made  a 
party  onl}*  for  the  purpose  of  reaching  property  in  his  hands. 

On  the  10th  of  November  the  company  was  dissolved  by  a  decree  of 
the  Missouri  court,  and  its  property  vested  in  Relfe,  superintendent 
of  the  insurance  department,  as  provided  by  the  statute.  On  the  17th 
of  the  same  month  Relfe  was,  on  his  own  motion,  made  a  party  to  the 
suit  in  New  Orleans,  as  the  legal  representative  of  the  late  corporation, 
and  on  the  28th  he  filed  a  petition  for  the  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana. 
In  his  petition  he  set  forth  his  own  citizenship  in  Missouri,  and  tliat 
of  the  appellees  in  Louisiana.  The  citizenship  of  all  the  other  persons 
named  as  parties  to  the  suit  appeared  in  the  pleadings.  He  also  gave 
the  security  required  by  the  act  of  Congress,  and  on  the  5th  of 
Dooomber,  which  was  in  time,  filed  in  the  Circuit  Court  a  copy  of  the 
t^vovi\  In  the  State  court  On  the  9th  of  the  same  month  the  receiver 
appointed  in  the  State  court  moved  to  dismiss  the  cause  and  strike  it 
ft'om  the  docket  of  the  Circuit  Court:  1,  because  that  court  was  with- 
out Jurisdiction  either  of  the  person  or  the  subject-matter ;  2,  because 
Hulft)  had  no  standing  in  court,  he  being  a  creature  of  the  State  of 
Missouri,  without  capacity  to  sue  or  remove  causes  in  Louisiana;  3, 
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becaase  the  suit  was  improperlj^  removed ;  and,  4,  because  the  State 
court  having  firat  taken  charge  of  the  propertj-,  the  Circuit  Court  could 
not  interfere  With  the  possession  of  the  receiver  of  that  court  While 
this  motion  was  pending,  and  on  the  30th  of  December,  the  life 
association  and  Frost  filed  their  petition  in  the  State  court,  setting 
forth  the  former  petition  of  Relfe,  and  adopting  it  and  all  that  had 
been  done  under  it  as  their  own,  and  also  asking  that  the  suit  be  re- 
moved on  their  own  account.  They  also  gave  the  security  required  by 
the  act  of  Congress.  On  the  5th  of  January  the  Circuit  Court  heard 
the  motion  of  the  State  court  receiver  made  on  the  9th  of  December, 
and  remanded  the  cause.  From  that  order  the  life  association,  Relfe, 
and  Frost  took  this  appeal,  under  the  fifth  section  of  the  act  of  1875, 
c.  187.     18  Stat,  pt  8,  p.  472. 

We  think  the  Circuit  Court  erred  in  remanding  the  cause.  The 
entire  controversy  is  between  the  appellees,  representing  the  Louisiana 
creditora  and  policy-holders,  on  one  side,  and  Relfe,  the  statutory  rep- 
resentative of  the  corporation  and  its  property,  on  the  other,  as  to  their 
respective  rights  to  what  the  appellees  claim  are  Louisiana  assets  be- 
longing primarily  to  Louisiana  creditors.  Fell  and  the  receiver  of  the 
Columbia  Life  Insurance  Company  are  formal  parties  only.  Fell  has 
in  his  possession,  as  a  naked  trustee,  some  of  the  Louisiana  assets, 
and  the  receiver  of  the  Columbia  Life  Insurance  Company  is,  so  far  as 
anything  appears,  no  more  than  a  general  creditor  of  the  dissolved  cor- 
poration whom,  necessarily,  under  the  law,  Relfe  represents.  After 
the  decree  of  dissolution  the  Life  Association  Company  had  no  longer 
any  corporate  existence,  and  the  temporary  agency  and  receivership  of 
Frost  was  ended  when  the  property  of  the  corporation  was  transferred 
to  Relfe,  and  he  became  under  the  law  entitled  to  the  possession. 

Relfe  is  not  an  ofldcer  of  the  Missouri  State  court,  but  the  person 
designated  by  law  to  take  the  property  of  any  dissolved  life  insurance 
corporation  of  that  State,  and  hold  and  dispose  of  it  in  trust  for  the 
use  and  benefit  of  creditors,  and  other  parties  interested.  The  law 
which  clothed  him  with  this  trust  was,  in  legal  effect,  part  of  the 
charter  of  the  corporation.  He  was  the  statutory  successor  of  the  cor- 
poration for  the  puq)ose  of  winding  up  its  affairs.  As  such  he  repre- 
sents the  corporation  at  all  times  and  places  in  all  matters  connected 
with  his  trust.  He  is  the  trustee  of  an  express  trust,  with  all  the  rights 
which  properly  belong  to  such  a  position.  He  is  an  officer  of  the  State, 
and  as  such  represents  the  State  in  its  sovereignty  while  perfoiming  its 
public  duties  connected  with  the  winding  up  of  the  affairs  of  one  of  its 
insolvent  and  dissolved  corporations.  His  authority  does  not  come 
from  the  decree  of  the  court,  but  from  the  statute.  He  appeared  in 
Louisiana  not  by  virtue  of  any  appointment  fh>m  the  court,  but  as  the 
statutory  successor  of  a  corporation  which  the  court  had  in  a  legitimate 
way  dissolved  and  put  out  of  existence.  He  was,  in  fact,  the  corpora- 
tion itself  for  all  the  purposes  of  winding  up  its  affairs. 

We  are  aware  that,  except  by  virtue  of  some  statutory  authority,  an 
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administrator  appointed  in  one  State  cannot  generally  sue  in  another, 
and  that  a  receiver  appointed  by  a  State  ^coart  has  no  extraterritorial 
power ;  but  a  corporation  is  the  creature  of  legislation,  and  may  be  en- 
dowed with  such  powers  as  its  creator  sees  fit  to  give.  Necessarilj-  it 
must  act  through  agents,  and  the  State  which  creates  it  may  say  who 
those  agents  shall  be.  One  may  be  its  representative  when  in  active 
operation,  and  in  full  possession  of  all  its  powers,  and  another  if  it  has 
forfeited  its  charter  and  has  no  lawful  existence  except  to  wind  up  its 
affairs.  No  State  need  allow  the  corporations  of  other  States  to  do 
business  within  its  jurisdiction  unless  it  chooses,  with  perhaps  the  ex- 
ception of  commercial  corporations ;  but  if  it  does,  without  limitation, 
express  or  implied,  the  corporation  comes  in  as  it  has  been  created. 
Every  corporation  necessarily  carries  its  charter  wherever  it  goes,  for 
that  is  the  law  of  its  existence.  It  may  be  restricted  in  the  use  of  some 
of  its  powers  while  doing  business  away  from  its  corporate  home,  but 
every  person  who  deals  with  it  everywhere  is  bound  to  take  notice  of 
the  provisions  which  have  been  made  in  ite  charter  for  the  management 
and  control  of  its  affairs  both  in  life  and  after  dissolution. 

By  the  charter  of  this  corporation,  if  a  dissolution  was  decreed,  its 
property  passed  by  operation  of  law  to  the  superintendent  of  the  in- 
surance department  of  the  State,  and  he  was  charged  with  the  duty  of 
winding  up  ite  affairs.  Every  policy-holder  and  creditor  in  Louisiana 
is  charged  with  notice  of  this  charter  right  which  all  interested  in  the 
affairs  of  the  corporation  can  insist  shall  be  regarded.  The  appellees, 
when  the}'  contracted  with  the  Missouri  corporation,  impliedlj'  agreed 
that  if  the  corporation  was  dissolved  under  the  Missouri  laws,  the 
superintendent  of  the  insurance  department  of  the  State  should  repre- 
sent the  company  in  all  suits  instituted  by  them  affecting  the  winding 
up  of  its  affairs.  Relfe,  therefore,  became,  by  operation  of  law,  the 
successor  of  the  corporation  in  the  litigation  these  appellees  instituted 
in  Louisiana.  He  was,  in  legal  effect,  their  only  opponent  in  the  suit 
they  had  begun,  and  as  he  appeared  in  time  and  was  a  citizen  of  Mis- 
souri, representing  a  Missouri  corporation,  he  was  entitled  to  remove 
the  cause  and  require  citizens  of  Louisiana  to  litigate  their  claims  with 
him  in  the  courts  of  the  United  States. 

The  order  of  the  Circuit  Court  remanding  the  suit  will,  therefore,  be 
reversed,  and  the  record  remanded  to  that  court  with  instructions  to 
proceed  according  to  law  as  with  a  pending  suit  within  its  jurisdiction 
by  removal ;  and  it  is 

So  ordered.^ 

1  Ace,  Parsons  o.  Charter  Oak  Life  Ins.  Co.,  81  Fed.  805  ;  Bockover  v.  Life  Assoc,  of 
America,  77  Va.  85.     C(nUra,  Waietts  v.  Waite,  25  N.  Y.  577.  —  Ed. 
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Court  of  Appeals,  Nbw  York.    1900. 
[Reported  161  New  Fork,  492.] 

O'Bbisn,  J.  Tbe  only  qaestion  in  this  case  is  one  concerning  the 
distribation  of  a  ftind  now  nnder  the  control  of  the  courts  of  this  State, 
which  is  owned  \>j  a  foreign  corporation.  The  defendant  corporation 
was  created  by  the  laws  of  New  Hampshire  as  a  building  and  loan 
association,  and  was  permitted  to  transact  business  in  this  State.  In 
January,  1896,  the  authorities  of  the  State  where  this  corporation  is 
domiciled  took  proceedings  in  the  courts  of  that  State  to  restrain  it 
from  any  farther  prosecution  of  its  business.  In  this  proceeding  an 
assignee  or  trustee  was  appointed  to  take  charge  of  the  property  as 
provided  by  the  local  law.  Subsequently^  this  action  was  brought 
in  the  courts  of  this  State  by  the  attorney-general  in  behalf  of  the 
People,  under  the  provisions  of  the  Code,  for  tbe  sequestration  and 
preservation  of  the  assets  and  property  of  the  corporation  in  this  State, 
and  for  an  equitable  distribution  of  the  same  among  the  persons 
entitled  thereto.  In  order  to  carry  out  the  objects  of  the  action  a 
receiver  was  also  appointed  in  this  State.  The  New  Hampshire 
assignee  upon  his  own  application  was  made  a  party  to  the  action, 
and  so  is  bound  by  the  Judgment. 

It  appears  from  the  record  that  the  corporation  transacted  business 
in  several  other  States.  The  stockholders,  at  the  time  of  the  appoint- 
ment of  the  receiver  in  this  State,  exceeded  in  number  twenty  thou- 
sand, of  whom  nearly  one-sixth  were  residents  of  this  State,  and  about 
one-fourth  of  the  assets  was  located  here ;  or,  at  least,  the  situation 
was  such  that  they  could  not  be  collected  or  distributed  except 
through  the  action  of  the  courts  of  this  State.  The  fund  in  contro- 
versy may  be  divided  into  two  parts.  About  $69,000  represents 
assets  of  tbe  corporation  collected  by  the  receiver  in  this  action  from 
the  foreclosure  of  mortgi^es  and  other  obligations  due  from  parties 
in  this  State,  and  the  sale  of  some  realty  located  in  this  State.  The 
securities  thus  collected  were  transmitted  to  the  receiver  by  the 
assignee  in  New  Hampshire  under  the  direction  of  the  courts  of  that 
State.  The  other  part  of  the  fund  consists  of  a  special  deposit  of 
$100,000,  which  the  corporation  was  required  to  make  nnder  the 
Banking  Law  of  this  State,  in  order  to  acquire  the  right  to  transact 
its  business  here. 

With  respect  to  that  part  of  the  ftind  first  mentioned,  which  is 
described  in  the  record  as  the  general  fiind,  the  court  below,  by  the 
amendment  of  the  original  Judgment,  directed  the  receiver  in  this 
State,  after  paying  the  expenses  of  the  receivership,  to  transmit  the 
same  to  the  assignee  in  New  Hampshire  for  general  administration, 
upon  receiving  (h>m  such  assignee  at  the  domicil  a  bond  or  under- 
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taking  in  a  snm  eqaal  to  doable  the  amoant  to  be  so  paid  over,  with 
sufficient  sareties  to  be  approved  by  a  jastice  of  the  court,  conditioned 
for  the  payment  by  the  assignee  of  the  domicil  to  each  creditor  and 
shareholder  resident  in  this  State  of  the  same  dividend  on  his  claim 
that  may  be  awarded  other  creditors  and  shareholders  throughout  the 
country,  without  any  deduction  on  account  of  any  sum  the  creditor 
and  shareholder  of  tills  State  might  receive  from  the  special  fund  here- 
after mentioned ;  and  that  in  default  of  such  pa3'ment  to  the  domestic 
creditors  and  shareholders,  that  the  foreign  assignee  would  return  to 
the  receiver  in  this  State,  or  his  successor,  the  general  fund  so  paid 
over.  The  only  objection  made  to  this  part  of  the  judgment  is  to  the 
provision  which  requires  the  assignee  at  the  domicil  to  execute  the 
bond  before  described  as  a  condition  of  receiving  the  fund  in  the  hands 
of  the  domestic  receiver.  The  general  assets  of  a  corporation  are  to 
be  administered  and  distributed  at  the  home  of  the  corporation ;  but  in 
order  to  accomplish  that  result,  ancillary  trustees  or  assignees  must 
frequently  be  appointed  in  other  jurisdictions,  subject  to  the  control 
and  direction  of  the  local  courts.  All  creditors  of  a  corporation, 
wherever  residing,  are  entitied,  in  case  of  insolvency,  to  have  the 
general  assets  distributed  among  them  upon  principles  of  perfect 
equality. 

The  courts  of  one  State  have  no  right  to  favor  domestic  creditors  in 
the  distribution,  bat  it  must  be  made  upon  the  principle  that  equality 
is  equity.     Blake  v.  McClung,  172  U.  S.  239. 

In  the  case  at  bar  the  foreign  assignee  is  a  party  to  the  action  upon 
his  own  application ;  he  asks  for  the  transmission  to  him  in  another 
State  of  the  fund  now  under  the  control  and  in  the  custody  of  the 
courts  of  this  State  through  the  receiver.  We  think  that  the  court 
below,  in  directing  the  transmission  of  the  fund  to  another  jurisdiction, 
had  the  power  to  impose  such  conditions  as  are  just  and  reasonable, 
with  a  view  to  the  protection  of  domestic  creditors,  and  that  was  the 
only  purpose  for  which  the  bond  or  undertaking  was  required.  We 
do  not  think  jt  can  be  said,  as  matter  of  law,  that  the  court  was  bound 
to  direct  the  transmission  of  the  fund  to  the  administration  at  the 
domicil  without  exacting  any  conditions  whatever.  It  doubtless  had 
the  power  to  do  so  if  it  was  thought  to  be  wise  and  expedient.  But  it 
determined  that  before  sending  the  fund  out  of  the  jurisdiction  of  the 
court,  it  was  just  and  reasonable  to  require  the  foreign  assignee  to 
give  security  to  the  effect  that  he  would  distribute  the  fund  upon  prin- 
ciples of  perfect  equality.  In  other  words,  the  court  had  power  to 
guard  against  any  discrimination  on  the  part  of  the  foreign  assignee 
against  doqiestic  creditors  by  reason  of  any  trust  fund  which  was  held 
in  this  State  foj  their  benefit.  People  v.  Remington,  121  N.  Y.  828. 
We  think,  therefore,  that  no  rule  of  law  or  any  absolute  legal  right  of 
the  foreign  assignee  was  violated  by  that  provision  of  the  judgment 
requiring  him  to  give  the  security  referred  to. 

The  fund  in  the  hands  of  the  domestic  receiver,  arising  from  the 
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conversion  of  the  special  deposit  in  the  banking  department,  stands 
upon  a  different  ground.  The  defendant,  in  order  to  acquire  the  right 
to  transact  its  business  in  this  State,  was  obliged  to  make  this  deposit 
since  the  statute  so  provides.  If  this  was  a  deposit  as  security  merely 
for  domestic  creditors,  we  would  be  inclined  to  agree  with  the  learned 
counsel  for  the  defendant,  who  insists  that  this  fund  should  be  devoted 
to  the  benefit  of  all  creditors  equally  wherever  residing.  But  it  is 
something  more  than  a  mere  deposit  as  security.  It  is  in  the  nature 
of  a  fund  held  in  trust  for  the  benefit  of  domestic  creditors  and  share- 
holders of  the  defendant  The  deposit  was  made  in  obedience  to 
section  fourteen  of  the  Banking  Law,  .as  a  condition  of  the  defend- 
ant's right  to  transact  business  here.  By  section  thirtj'-three  it  is 
provided,  in  substance,  that  upon  the  appointment  of  the  receiver  of 
a  corporation  in  this  State  the  superintendent  of  the  banking  depart- 
ment shall  pay  over  to  him  the  funds  remaining  in  his  hands,  less  any 
charges  that  he  may  have  against  the  same,  and  the  receiver  shall 
distribute  these  Ainds  among  the  creditors  and  shareholders  of  the 
corporation  residing  in  this  State  in  the  manner  prescribed  by  law  for 
the  payment  of  creditors  in  the  case  of  voluntary  dissolution  of  a 
corporation. '  It  is  apparent  from  the  provisions  of  these  two  sec- 
tions, that  the  securities  so  deposited  were  held  by  the  superintendent 
as  a  trustee  for  domestic  creditors  and  shareholders.  The  defendant 
corporation  in  making  the  deposit  must  be  deemed  to  have  consented 
that  in  case  of  insolvency  the  fund  might  be  distributed  according  to 
the  terms  of  the  statute ;  that  is  to  say,  to  creditors  and  shareholders 
residing  in  this  State.  So  that  by  the  act  of  the  corporation  itself,  in 
availing  itself  of  the  benefit  of  the  statute,  it  has  devoted  this  fund 
to  the  benefit  of  the  domestic  creditors  and  shareholders ;  at  least  so 
far  as  to  enable  them  to  receive  payment  upon  all  their  obligations  in 
full.  Therefore,  the  application  of  the  fund  to  their  benefit  in  the  first 
instance  does  not  infringe  upon  the  provision  of  the  Federal  Constitu- 
tion that  citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  m  the  several  States.  Blake  v.  McClung, 
supra. 

The  court  below,  therefore,  directed  that  this  fund  be  disposed  of  in 
the  following  manner,  after  paying  the  expenses  of  administration :  (1) 
In  case  the  foreign  assignee  should  give  the  undertaking  provided  for, 
with  respect  to  the  general  fund,  and  the  whole  fund  received  by  him 
was  insufiQcient  to  pay  all  the  creditors  throughout  the  country  in  fhll, 
then  the  domestic  receiver  should  pay  from  this  special  fhnd  the  balance 
of  all  just  claims  due  to  the  creditors  residing  within  this  State  at  the 
time  of  his  appointment,  and  after  such  payment  distribute  the  balance 
of  the  special  ftind  remaining  in  his  hands  among  the  different  share- 
holders residing  within  this  State  until  they  were  paid  in  fiill. 

(2)  In  case  the  fbnd  in  the  hands  of  the  foreign  assignee  should 
prove  to  be  sufficient  to  pay  all  the  creditors  in  full,  but  insuflScient  to 
pay  the  shareholders  throughout  the  country  in  full,  then  the  domestic 
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receiter  Bhonld  distribate  the  balance  remaining  in  his  hands  to  the 
domestic  shareholders  at  the  time  of  his  appointment  until  thej  were 
paid  in  fUU. 

(8)  That  in  case  anything  remained  in  his  hands  after  pajing  the 
claims  of  the  creditors,  and  shareholders  in  this  State  in  full  and  all 
expenses,  the  same  should  be  paid  to  the  assignee  at  the  place  of  the 
domicil. 

Assuming  that  the  special  deposit  referred  to  was  a  fhnd  held  in 
1;rnst  here  for  the  benefit  of  domestic  creditors  and  shareholders,  as  we 
think  it  was,  there  is  no  l^al  error  in  this  principle  of  distribution.  It 
is  quite  true,  as  the  counsel  for  the  defendant  suggests,  that  it  impounds 
a  large  sum,  a  part  of  the  assets  of  the  corporation,  for  the  benefit  of 
creditors  here.  But  we  think  the  answer  to  all  that  is,  that  there  is  no 
injustice  in  devoting  the  Amd  to  the  very  purpose  for  which  it  was 
created  and  sent  here.  The  corporation  could  have  declined  to  enter 
the  State  upon  such  conditions,  but  having  accepted  them  by  making 
the  deposit,  no  creditor  or  shareholder  in  any  other  State  can  complain 
because  the  courts  of  this  State  have,  with  the  consent  of  the  corporation, 
devoted  the  fund  in  the  first  instance  to  the  payment  of  home  creditors 
and  shareholders.  The  defendant  virtually  consented,  when  it  made 
the  deposit,  that  it  should  be  distributed  in  this  manner  in  case  of 
iD6olvenc3% 

The  Judgment  appealed  fh>m  should,  therefore,  be  affirmed,  with 
costs  to  the  foreign  and  domestic  receivers,  respectively,  to  be  paid  out 
of  the  general  fund. 

Parker,  Ch.  J.  (dissenting).  I  am  unable  to  agree  with  so  much  of 
the  judgment  about  to  be  affirmed  as  requires  the  New  Hampshire 
assignee  to  give  an  undertaking  as  a  condition  precedent  to  his  receiv- 
ing tlie  moneys,  which  the  court  holds  he  should  receive,  for  distribu- 
tion to  general  creditors.  This  does  not  involve  the  special  fhnd  of 
$100,000,  deposited  with  the  superintendent  of  banks  for  the  benefit  of 
creditors  residing  within  this  State,  but  relates  solely  to  the  fbnd 
resulting  from  the  foreclosure  of  mortgl^es  and  other  assets  of  the 
Granite  State  Provident  Association,  that  were  by  the  courtesy  of  the 
New  Hampshire  court  and  the  assignee  turned  over  to  a  receiver  in 
this  State  of  the  property  of  that  corporation  situated  here.  The  New 
Hampshire  court  did  not  require  that  the  New  York  anciQary  receiver 
should  give  a  bond  on  the  turning  over  of  such  assets  for  collection, 
and  if  the  proceeds,  less  the  expenses  of  collection  and  of  administra- 
tion, should  be  transmitted  to  the  New  Hampshire  assignee  to  be  dis- 
tributed, as  all  are  agreed  it  should  be,  like  courtesy  commands  that  it 
should  go  unhampered  by  any  condition  whatever.  Comity  requires 
that  full  faith  and  confidence  should  be  given  to  the  Supreme  Court  of 
New  Hampshire,  and  the  presumption  ought  to  be  indulged  that  that 
court  will  compel  the  assignee  to  make  a  just  distribution  of  the  fund 
which  may  be  in  his  hands,  and  will  not  countenance  any  dereliction 
of  duty  on  his  part.    The  precedent  that  this  decision  will  ooasliCate 


SECT.  IV.]    PBOPLE  V.  GRANITE  STATE  PBOVIDENT  ASSOCIATION.    298 

seems  to  me  an  UDfortanate  one,  with  decidedly  miscbievoos  tendencies 
in  a  country  having  forty-five  States,  with  necessarily  as  many  inde- 
pendent jurisdictions.  I  advise  that  the  money  be  paid  without 
condition. 

All  concur,  with  O'Bbien,  J.,  for  affirmance,  except  Pabkeb,  C.  J., 
who  reads  dissenting  opinion.  Judgment  afflrtned} 

^  An  ancillary  reoeiTer  may  be  appointed  to  take  charge  of  the  assets  within  the 
State.  Williams  v.  Hintenneister,  26  Fed.  889 ;  Holbrook  v.  Ford,  158  111.  688,  89 
N.  E.  1091 ;  Evans  o.  Pease,  21  R.  1. 187,  42  AtL  506.  This  is  merely  discretionary 
with  the  court,  which  may  refuse  to  make  the  appointment.  Irwin  v.  Granite  State 
Provident  Assoc,  56  N.  J.  £q.  244,  88  Atl.  680  ;  Borton  v.  Brines-Chase  Co.,  175  Pa. 
203,  84  Atl.  597.  Thus  where  there  were  no  domestic  creditors,  so  that  the  principal 
receiver  would  be  allowed  to  take  the  asseta,  the  court  refused  to  appoint  an  ancillary 
receiver,  since  the  only  effect  of  doing  so  would  be  to  increase  the  expenses.  Mabon  v. 
Ongley  Electric  Co.,  156  N.  Y.  196,  50  N.  £.  805. 

The  ancillary  receiver  has  power  to  take  only  property  within  the  jurisdiction  of 
the  court.  Reynolds  v.  Stockton,  140  U.  S.  254  ;  Holbrook  o.  Ford,  153  111.  688,  89 
N.  £.  1091.  He  may,  however,  like  any  receiver,  do  acta  in  connection  with  the  estate 
outside  the  jurisdiction.  Guarantee  T.  &  S.  D.  Co.  o.  P.  R.  &  N.  E.  R.  R.,  69  Conn. 
709,  88  Atl.  792. 

When  the  asseta  have  all  been  collected,  the  creditors  within  the  jurisdiction,  at 
least,  may  be  paid  the  proper  proportionate  part  of  their  debta.  Fawcett  v.  Order  of 
Iron  Hall,  64  Conn.  170,  29  Atl.  614 ;  Failey  v.  Fee,  88  Md.  83,  84  Atl.  839.  In  the 
Southern  District  of  New  York  the  federal  courta  pay  resident  creditors  in  full,  or  to 
the  extent  of  the  assets.  Sands  v.  Greeley,  88  Fed.  772.  Or  in  ite  discretion  the 
court  may  order  the  asseta  transmitted  to  the  principal  receiver,  to  be  administered 
along  with  the  principal  estate ;  but  this  will  not  be  done  until  the  oourt  is  sure 
that  the  creditors  within  ita  jurisdiction  will  share  proportionately  with  all  other 
creditors.  Buswell  v.  Order  of  Iron  Hall,  161  Mass.  224,  86  N.  S.  1065 ;  Baldwin 
V,  Hosmer,  101  Mich.  119,  59  K.  W.  482.  —  Ed. 
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CHAPTER  XV. 

JUDGMENXa 


SECTION  I. 

THE  NATURE   OF  A  JUDOMBMT. 

SAWYER  V.  MAINE  FIRE  AND  MARINE  INSURANCE  CO. 

Supreme  Judicial  Court  of  Massachusetts.     1815. 

[Reported  12  MaesachueetU,  291.] 

This  was  an  action  of  the  case  upon  a  policy  of  insurance,  dated 
March  20th,  1812,  for  $6,000  upon  the  brig  "Lydia,"  valued  at  $7,000, 
at  and  from  Portland  to  one  or  more  ports  in  the  West  Indies,  and  at 
and  from  thence  to  her  port  of  discharge  in  the  United  States,  against 
capture  and  condemnation  only.  The  plaintiffs  declared  for  a  total 
loss  by  capture,  in  the  first  count,  by  a  vessel  unknown,  belonging  to 
citizens  of  Hispaniola;  and  in  the  second  count  by  pirates,  rovers, 
&c.,  on  the  19th  of  April,  1812. 

On  the  trial  before  Putnam,  J.,  at  the  sittings  here  by  adjournment 
of  the  last  October  term,  it  appeared  that  proof  of  the  loss  was  made, 
and  an  abandonment  offered,  on  the  14th  of  May,  1812.  The  policy 
and  interest  were  admitted. 

The  plaintiffs  proved  that,  at  the  time  of  making  the  insurance,  it 
was  stated  to  the  defendants  that  the  vessel  was  bound  to  Port  au 
Prince.  They  also  read  the  deposition  of  Elisha  Sawyer  (a  copy  of 
which  came  up  in  the  case),  stating  that  he  was  master  of  the  said  ves- 
sel on  the  voyage  insured:  that  on  arriving  in  sight  of  Port  au  Prince 
he  was  hailed  by  an  armed  brig  belonging  to  the  king  of  Hayti,  and 
ordered  to  come  on  board.  The  captain  then  informed  the  witness 
that  he  was  fighting  against  Petion,  who  had  possession  of  Port  au 
Prince,  that  the  king  of  Hayti  wanted  his  provisions,  and  that  if  he, 
the  witness,  would  go  to  St.  Mark's,  he  should  have  a  good  price  for 
his  cargo ;  but  that  if  he  refused  he  should  send  him.  On  the  witness 
refusing,  a  prize  master  and  five  men  were  put  on  board  the  brig,  and 
an  armed  schooner  accompanied  her  to  St.  Mark's.  On  his  arrival 
there  he  was  ordered  on  shore,  and  was  carried  before  the  prince 
Gonaive,  who  said  he  wanted  the  cargo,  and  would  pay  the  witness 
for  it    The  prince  then  ordered  the  sails  taken  from  the  brig  and 
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brought  on  shore,  and  twelve  men  were  placed  on  board.  The  witness 
then  went  on  board  the  vessel,  and  on  the  third  da}*  after  was,  with  all 
his  crew,  ordered  on  shore ;  and  on  being  carried  before  the  minister  of 
jastice  so  called,  he  read  to  them  a  condemnation  of  the  vessel  and 
carga  The  next  day  the  vessel  was  sold  and  the  cargo  taken  oat  and 
put  into  the  king's  warehouse.  The  vessel  was  purchased  by  Messrs. 
Dodge  and  Myers,  of  Philadelphia,  for  the  master^  at  the  price  of 
$4,000,  and  he  went  in  her  to  Philadelphia,  where  he  sold  her.  He 
had  never  heard  of  the  blockade  of  Port  au  Prince  before  his  capture. 
The  king  of  Hayti  and  all  his  officers  were  black,  except  his  majesty's 
interpreter,  who  was  a  mulatto.  The  principal  facts  in  the  master's 
deposition  were  confirmed  by  the  testimony  of  the  mate  of  the  vessel. 
The  defendants  produced  a  copy  of  the  condemnation,  which  came  up 
in  the  case,  and  contended  that  it  thereby'  appeared  that  the  brig  was 
condemned  for  a  violation  of  the  blockade  of  Port  au  Prince  bv  the  * 
emperor  of  Hayti ;  and  that  the  decree  was  to  be  considered  as  conclu- 
sive evidence  of  the  facts  thereby  decided. 

There  was  no  evidence  that  Port  au  Prince  was  in  fact  blockaded  at 
the  time  of  the  capture,  other  than  what  arises  from  the  said  decree  of 
condemnation.  Nor  was  there  any  evidence  that  the  brig  was  notified 
of  any  blockade,  or  warned  not  to  enter  for  that  cause  prior  to  the 
capture.  The  collector  of  the  customs  for  the  district  of  Portland  tes- 
tified that,  since  the  expiration  of  the  law  of  the  United  States  pro- 
hibiting intercourse  with  St.  Domingo,  many  clearances  had  been  made 
from  the  United  States  for  Port  au  Prince,  and  many  clearances  from 
Hayti  to  the  United  States.  It  was  in  evidence  that  Cbristophe, 
or  Henry,  was  the  sovereign  de  facto  of  Cape  Francois  and  of  that 
part  of  the  island ;  and  that  Petion  was  the  sovereign  de  facto  of  Port 
au  Prince ;  that  Petion  and  Christophe  are  at  war  with  each  other,  each 
declaring  the  other  to  be  in  rebellion  against  France ;  but  each  claim- 
ing to  have  authority  in  his  own  dominions :  that  they  have  their  cus- 
tom houses  and  custom  house  officers:  and  ships  of  many  nations, 
English,  Spanish,  American,  &c.  trade  there,  and  business  is  regularly 
transacted ;  that  the  United  States  have  had  a  consul  at  Cape  Fran- 
qois,  since  the  government  has  been  in  rebellion  against  France :  par- 
ticularly that  Col.  Lear  was  consul  there  when  Toussaint  was  regent: 
that  protests,  decrees,  and  other  proceedings  of  the  admiralty  courts 
from  Cape  Frahqois  are  frequently  seen  in  the  United  States :  and  that 
a  proclamation  of  the  blockade  of  Port  au  Prince  by  Christophe,  or 
king  Henry,  was  published  here  in  June,  1812.^ 

The  judge  instructed  the  Jury  that  the  decree  must  be  considered  as 
conclusive  evidence  that  the  vessel  was  condemned  for  violation  of 
blockade. 

The  jury  accordingly  returned  a  verdict  for  the  defendants,  which 
was  taken  subject  to  the  opinion  of  the  court  in  the  premises.    If  that 

^  Part  of  the  statement  of  facts  and  part  of  the  opinion,  involving  the  claim  of 
partial  loss,  are  omitted.  —  Ed. 
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opinion  shonld  be,  that  the  said  decree  does  decide  and  is  oonclasive 
evidence  of  a  violation  of  blockade  by  the  vessel  the  verdict  was  to 
stand :  otherwise  the  defendants  were  to  be  defaulted,  and  judgment 
was  to  be  rendered  for  a  total  or  partial  loss,  in  such  sum  as,  upon  the 
facts  before  stated,  the  court  should  determine  the  plaintiffs  ought  to 
recover. 

Parker,  C.  J.  The  decree  offered  in  this  case,  as  conclusive  evi- 
dence of  a  violation  of  blockade  bj  the  vessel  insured,  cannot  be  held 
so  to  operate.  Indeed  it  may  be  doubtful  whether  it  ought  to  have 
been  admitted  at  all. 

Waiving  all  question  as  to  the  character  of  the  government,  under 
which  the  seizure  of  the  vessel  and  the  decree  of  forfeiture  took  place, 
it  certainly  is  essentially  defective  when  attempted  to  be  applied  to  this 
contract  of  insurance. 

For  it  does  not  appear  that  any  libel  was  filed,  any  monition  issued, 
any  bearing  had,  or  that  any  of  those  formalities  had  taken  place, 
which  are  necessary  to  give  a  conclusive  operation  to  decrees  of  foreign 
courts.  For  aught  that  appears  from  the  copy  of  the  proceedings  be* 
fore  us,  the  forfeiture  was  decreed  by  mere  arbitrary  power,  without 
any  trial ;  and  that  some  of  the  forms  of  justice,  used  in  civilized 
countries,  had  been  assumed,  without  any  regard  to  the  substantial 
requisites  of  a  judicial  inquiry. 

Considering  the  decree  then  as  not  conclusive,  the  facts,  which  it 
purports  to  establish,  are  abundantly  disproved  by  the  other  testimony 
in  the  case :  so  that  the  seizure  of  the  vessel  must  be  taken  to  have 
been  an  act  of  unjustifiable  violence,  for  which  the  underwriters  are 
undoubtedly  answerable.  .  .  •  Defendants  defaulted.^ 

1  Bat  see  The  Helena,  4  C.  Rob.  8  (1801).  In  that  case  Sir  W.  Scott  said  :  "  The 
ship  appears  to  have  been  taken  by  the  Algeiines,  and  it  is  ai^ed  that  the  Algerines 
are  to  be  considered  in  this  act  as  pirates,  and  that  no  legal  conversion  of  property 
can  be  derived  from  their  piratical  seizure.  •  .  .  Although  their  notions  of  justice^ 
to  be  observed  between  nations,  differ  from  those  which  we  entertain,  we  do  not,  on 
that  account,  venture  to  call  in  question  their  public  acts.  As  to  the  mode  of  confis- 
cation, which  may  have  taken  place  on  this  vessel,  whether  by  formal  sentence  or  not, 
we  mast  presume  it  was  done  regularly  in  their  way,  and  according  to'Hhe  established 
custom  of  that  part  of  the  world.  That  the  act  of  capture  and  condemnation  was  not 
a  mere  private  act  of  depredation,  is  evident  from  this  circumstance,  that  the  Dey 
himself  appears  to  have  been  the  owner  of  the  capturing  vessel ;  at  least  he  intervenes 
to  guarantee  the  transfer  of  the  ship  in  question  to  the  Spanish  purchaser.  There 
might  perhaps  be  cause  of  confiscation,  according  to  their  notions,  for  some  infringe- 
ment of  the  regulations  of  treaty  ;  as  it  is  by  the  law  of  treaty  only  that  these  nations 
hold  tiiemselves  bound,  conceiving  (as  some  other  people  have  foolishly  imagined)  that 
there  is  no  other  law  of  nations,  but  that  which  is  derived  from  positive  compact  and 
convention.  Had  there  been  any  demand  for  justice  in  that  country  on  the  part  of 
the  owners,  and  the  Dey  had  refused  to  hear  their  complaints,  there  might  perhaps 
have  been  something  more  like  a  reasonable  ground  to  induce  this  court  to  look  into 
the  transaction,  but  no  such  application  appears  to  have  been  nuide.  The  Dey  inter- 
vened in  the  transaction  as  legalizing  the  act" 

In  Fracis  v.  Carr,  82  L.  T.  Rep.  698  (1900),  Williams,  L.  J.,  said :  *'  We  are  not 
satisfied  that  the  document  issued  by  the  Muscat  court  was  an  abjudication  by  a  court 
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SuPBKMB  Court,  Missouri.    1860. 

[Rep&rtid  29  Miiaouri,  400.] 


Scott,  J.,^  delivered  the  opinion  of  the  court 

This  is  an  action  on  what  is  alleged  to  be  a  judgment  of  the  court  of 
a  sister  state. 

The  petition  states  that  the  plaintiff,  at  a  term  of  the  Circuit  Court 
for  Wayne  County,  in  the  State  of  Indiana,  on  the  2d  day  of  November, 
1840,  recovered  a  Judgment  in  debt  for  $201.25  against  the  defendants 
Curtis,  Newell,  and  Hiram  Morlan ;  that  afterwards,  in  November,  1840, 
an  execution  issued  on  said  judgment  against  said  defendants  indorsed 
by  the  clerk  of  said  court ;  that  the  same  was  for  making  the  sum 
therein  named  with  interest  therefrom  from  the  4th  of  November,  1840, 
and  might  be  replevied  according  to  law ;  which  said  execution  was 
afterwards,  to  wit,  on  the  80th  day  of  January,  1841,  returned  by  the 
sheriff  of  the  said  county  of  Wayne,  indorsed  ^'  replevied  by  taking  a 
replevin  bond "  and  returning  the  same  to  the  derk  of  said  court, 
executed  by  the  defendants  Hiram  Morlan,  Charles  B.  Newell,  Joshua 
Cranor,  and  Harmon  Roland,  on  the  dOth  day  of  January,  1841,  to  the 
plahitiffs  in  the  sum  of  $419.41,  conditioned  that  should  the  said 
obligors,  or  either  of  them,  well  and  truly  pay  to  the  said  plaintiffs  the 
said  sum  of  $201.25,  the  amount  of  said  judgment,  together  with  the 
interest  and  costs  accruing  and  to  accrue  thereon,  at  the  expiration  of 
the  time  given  by  law,  the  said  bond  to  be  null  and  void ;  otherwise  to 
remain  in  full  force ;  which  said  bond  was  duly  entered  by  the  clerk  of 
said  court  on  the  order  book  of  said  court ;  all  of  which  will  more  fully 
appear  by  a  duly  and  legally  certified  copy  of  said  judgment  and  bond,  . 
with  all  the  proceedings  done  and  had  thereon  herewith  filed.  The 
petition  further  alleged  that  by  virtue  of  an  act  of  the  general  assembly 
of  the  State  of  Indiana  entitled  ^^  An  act  subjecting  real  and  personal 
property  to  execution  '*  approved  January  4,  1831,  and  in  force  at  the 
rendition  of  the  said  judgment,  of  issuing  said  execution,  and  of  taking, 
returning,  and  entering  said  bond  on  the  order  book  of  said  court,  the 
said  bond,  so  entered  into  by  the  said  obligors  and  so  entered  on  the 
order  book  of  said  court,  became,  and  from  the   date  thereof  had 

of  justice  determining  the  status  or  ordering  the  disposition  of  goods  seized  within 
Muscat  territory ;  and  we  wish  to  add  that,  even  if  we  were  so  satisfied,  we  should 
hesitate  to  hold  that  our  courts  ought  to  give  effect  to  a  judgment  as  to  which  there  is 
no  evidence  of  any  public  notice  of  the  intention  to  hold  the  inquiry  which  resulted 
in  the  judgment.  But  quite  apart  from  any  replication  impeaching  the  judgment  as 
against  natural  justice,  the  onus  of  proving  which  would  be  on  the  plainti£b  [who  de- 
nied the  force  of  the  judgment],  there  seems  to  be  no  judgment  in  rem,"  —  Ed. 

^  Part  of  the  opinion,  discussing  the  application  of  the  Statute  of  Limitations^  it 
omitted.  — £d. 
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the  force  and  effect  of,  a  Judgment  confessed  in  said  court  by  the  said 
obligors  so  executing  the  said  bond  and  against  their  estates,  and  exe- 
cution might  issue  thereon  accordinglj*.  The  petition  then  recites  some 
paj'ments  on  the  judgment,  and  states  tlie  balance  of  it  to  be  $61.83 
with  interest,  and  that  the  judgment  for  the  amount  is  still  in  force  and 
effect  and  unreversed  and  unsatisfied ;  and  that  the  said  bond  still  re- 
mains in  full  force  and  effect,  not  reversed,  satisfied,  or  otherwise 
vacated ;  whereby  an  action  has  accrued  to  the  plaintiffs  to  demand 
and  have  of  the  defendants  the  sum  of  $419.41,  and  therefore  ask  judg- 
ment for  that  amount. 

Two  of  the  defendants  answered,  Joshua  Granor  and  Chas.  Newell, 
denying  that  any  action  accrued  on  the  bond  to  the  plaintiffs  whereby 
they  were  botind  for  the  sum  claimed  in  the  petition.  They  deny  that 
they  were  ever  served  with  any  process,1and  plead  the  statute  of  limita- 
tions of  ten  years.  There  were  motions  to  strike  out  the  answer  and 
parts  of  it,  which  were  overruled.  The  suit  was  discontinued  as  to  the 
defendants  not  answering.  By  consent  the  cause  was  submitted  to  the 
court  The  record  of  the  Indiana  judgment,  and  the  subsequent  pro- 
ceedings thereon  as  stated  in  the  petition,  were  read  in  evidence.  The 
statute  of  Indiana  was  also  read  in  evidence,  which  directed  the  bond, 
executed  under  the  circumstances  detailed  in  the  petition,  to  be  taken 
as,  and  have  the  force  and  effect  of,  a  judgment  confessed  in  a  court 
of  record  against  the  person  or  persons  executing  the  same  and  against 
their  estates.  The  court  refused  an  instruction,  asked  by  the  plaintiffs, 
that  the  act  of  the  legislature  of  the  State  of  Indiana  read  in  evidence 
gives  to  the  bond  in  evidence  in  this  cause  the  force  and  effect  of  a 
Judgment  confessed  in  the  Circuit  Court  of  Waj^ne  County,  in  the  State 
of  Indiana,  against  the  parties  to  said  bond,  and  said  judgment  is  bind- 
ing and  obligatory  on  the  defendants  in  the  courts  of  this  State,  and  may 
be  sued  upon  as  a  judgment  of  a  court  of  record,  and  judgment  may  be 
recovered  on  the  same  in  the  courts  of  this  State.  There  was  a  judg- 
ment for  the  defendants. 

The  constitution  of  the  United  States  prescribes  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  State,  and  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings  shall 
be  proved,  and  the  effect  thereof.  The  act  of  Congress  of  May  26, 
1 790,  pointed  out  the  manner  of  authenticating  the  said  acts,  records, 
and  proceedings,  and  declared  that  the  records  and  proceedings  should 
have  such  faith  and  credit  given  them  in  every  court  within  the  United 
States  as  they  have  by  law  and  usage  in  the  courts  of  the  State  from 
whence  the  said  records  are  or  shall  be  taken.  The  question  involved 
in  this  cause  is  not  what  faith  and  credit  shall  be  given  to  a  judicial 
proceeding  of  a  sister  State,  but  whether  the  instrument,  the  foundation 
of  the  action,  is  a  judicial  proceeding  within  the  meaning  of  the  con- 
stitution and  the  law.  Indeed,  if  this  is  a  judicial  proceeding,  it  is 
difficult  to  find  a  reason  why  a  State  may  not  declare  any  contract  or 
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undertaking,  on  being  filed  with  the  clerk  of  a  court  of  record,  a  judg- 
ment by  confession  and  having  the  force  and  effect  of  a  judgment,  and 
thus  make  it  a  judicial  proceeding  within  the  meaning  of  the  Federal 
Constitution.  The  statute  of  Indiana  itself  did  not  regard  the  proceed- 
ings under  the  execution  as  judicial,  for  if  it  had  been  so  reg[arded  it 
would  not  have  been  necessary  to  declare  tliat  the  bond  be  taken  as, 
and  have  the  effect  of,  a  judgment  confessed  in  a  court  of  record.  It 
is  not  usual  for  a  tribunal  performing  judicial  acts  to  declare  the 
character  of  the  acts ;  it  is  sufficiently  apparent  from  the  face  of  the 
proceedings  themselves. 

If  a  State,  in  carrying  out  a  policy  of  her  own,  disapproved  or  dis- 
countenanced in  other  States,  finds  it  convenient  to  give  to  proceedings 
having  no  affinity  to  judicial  ones  the  force  and  effect  of  judgments,  the 
other  States  are  not  required  by  the  constitution  to  give  to  those  acts 
the  force  and  effect  they  may  have  in  the  State  by  which  they  were 
authorized.  Comity  requires  that  nations  should  respect  the  judicial 
proceedings  of  each  other.  The  constitution  exacts  this  comity  between 
the  States  as  a  duty  and  carries  it  further  than  the  comity  among  foreign 
nations  extends.  Under  these  circumstances,  it  would  be  great  perver- 
sion to  require  the  States  to  give  to  any  contract  or  undertaking,  de- 
clared by  a  State  to4)e  a  judgment  for  the  sake  of  a  speedy  remedy,  the 
force  and  effect  of  a  judicial  proceeding.  The  bond  is  a  penal  one, 
being  for  a  sum  double  the  amount  of  the  original  judgment  We  know 
how  to  deal  with  a  penal  bond ;  but  what  is  to  be  done  with  a  penal 
judgment?  The  plaintiffs  claim  the  amount  of  the  penal  bond,  which 
they  maintain  is  a  judgment  within  the  meaning  of  the  constitution 
of  the  United  States.  We  are  not  informed  whether,  by  the  law  of 
Indiana,  an  execution  issues  for  the  entire  penalty,  or  for  the  amount 
due  on  the  original  judgment  We  may  form  a  conjecture  on  this  sub- 
ject, but  how  singular  in  judicial  proceedings  is  a  judgment  for  a  penal 
sum  to  be  discharged  by  the  payment  of  a  less  at  a  given  time,  other- 
Wise  to  remain  in  full  force.  The  statutory  proceedings  and  judgment 
on  a  penal  bond  furnish  no  support  to  such  a  course.  In  such  cases, 
the  amount  of  the  damages  is  ascertained  for  which  the  execution  is 
awarded.  Can  this  judgment  be  said  to  be  final  and  complete  at  the 
date  of  the  bond,  if  its  existence  or  non-existence  is  made  by  its  terms 
to  depend  on  the  happening  of  a  future  event?  Before  the  couits  here 
can  declare  that  this  is  a  judgment  to  be  carried  into  effect  under  the 
constitution,  must  not  the  court  of  the  State,  where  it  was  rendered, 
have  previously  determined  whether  the  event  had  occurred  on  which 
its  validity  is  made  to  depend  ?  If  our  courts  do  this,  are  they  not 
merely  rendering  a  judgment  in  the  first  instance  ancillary  to  the  foreign 
courts,  not  carrying  their  judgments  into  effect,  but  aiding  them  in 
forming  the  original  judgment?^ 

1  Aoc  Sevier  v,  Roddie,  51  Mo.  580.*  Ed. 
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REYNOLDS  v.  STOCKTON. 

ScpREHS  Court  of  thk  United  States.    1891. 

ISeported  140  Uniied  SUUe$,  2M.] 

Ebhob  fh>in  the  Court  of  Chancery  of  the  State  of  New  Jersey. 

The  facts  are  tliese :  In  the  year  1872  there  were  two  life  insaranoe 
companies ;  one  the  The  New  Jersey  Mutual  Life  Insurance  Company, 
a  New  Jersey  corporation,  doing  business  at  Newark,  New  Jersey,  and 
the  other  the  Hope  Mutual  Life  Insurance  Company,  a  New  York  cor- 
poration, doing  business  in  the  city  of  New  York.  In  December  of 
that  year  an  agreement  was  made  between  the  two  companies  by 
which  the  New  Jersey  company  reinsured  the  risks  of  the  New  York 
company,  took  its  assets  and  assumed  its  liabilities.  From  that  time 
the  business  of  the  two  companies  was  done  in  the  name  of  the  New 
Jersey  company,  until  January,  1877,  when  that  company  failed,  and 
its  assets  were  taken  possession  of  by  the  New  Jersey  Court  of  Chan- 
cer}', which  appointed  Joel  Parker  receiver.  Subsequently  he  was 
appointed  ancillary  receiver  by  the  Supreme  Court  of  New  York,  in  a 
suit  instituted  therein  by  the  attorney  general  of  New  Jersey,  and 
William  Geasa,  a  creditor;  and  as  such  ancillary  receiver,  received 
the  sum  of  $17,040.59.  Prior  to  1886,  he  resigned  his  position  as 
receiver  under  appointment  of  the  Court  of  Chancery  of  New  Jersey, 
and  was  succeeded  by  Robert  F.  Stockton,  the  present  receiver.  No 
substitution  was  made  in  New  York  in  respect  to  the  ancillary  re- 
ceivership. On  March  22,  1886,  an  order  was  entered  in  the  suit 
pending  in  the  Supreme  Court  of  New  York,  making  certain  allowances 
to  counsel,  referee,  and  receiver  out  of  the  funds  in  the  hands  of  the 
ancillary  receiver,  and  directing  him  to  pay  over  the  balance  to  the 
receiver  appointed  by  the  Court  of  Chancery  of  New  Jersey,  and  dis- 
charging him,  and  the  sureties  on  his  bond  as  ancillary  receiveri  from 
all  further  liability,  on  compliance  with  this  order.  This  order  was 
complied  with,  and  the  balance  of  the  funds  turned  over  to  the  New 
Jersey  receiver.  Subsequently  to  these  proceedings,  and  on  the  11th 
day  of  October,  1886,  a  Judgment  was  entered  in  the  Supreme  Court  of 
the  State  of  New  York  as  follows :  ^'  It  is  adjudged  that  the  plaintiffs 
recover  of  Joel  Parker,  as  receiver  of  the  New  Jersey  Mutual  Life 
Insurance  Company,  and  against  the  New  Jersey  Mutual  Life  Insurance 
Company,  the  sum  of  one  million  and  ten  thousand  four  hundred  and 
ninety-six  dollars  and  twenty-nine  cents,  the  money  so  recovered  to  be 
brought  by  the  plaintiflGs  into  court  and  distributed  in  accoidance  with 
the  provisions  of  the  original  decree  herein,  and  such  flirther  directions 
as  may  be  made  by  the  court  herein  on  the  application  of  any  party  in 
interest." 

This  is  the  judgment  whose  non-acceptance  by  the  Court  of  Chancery 
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in  New  Jersey  prodaces  the  present  controversy.  The  contentions  of 
the  defendant  are  that  this  judgment  was  entered  in  the  Absence  of 
the  defendant,  and  was  not  responsive  to  the  issues  presented  by  the 
pleadings,  and  therefore  might  rightfully  be  ignored  by  every  other 
tribunal ;  and,  secondly,  that  if  by  any  strained  construction  of  the 
pleadings  it  could  be  held  responsive  thereto,  it  was  entered  against  a 
party  who  had  ceased  to  have  the  right  to  represent  the  defendant's 
interest,  and,  because  of  the  absence  of  the  real  representative  of  the 
defendant's  interest,  was  a  Judgment  in  a  suit  inter  aliosy  and  not 
obligatory  upon  the  defendant 

For  a  dear  understanding  of  the  questions  presented  by  these 
defences  a  fhrther  statement  of  facts  is  necessary.  Prior  to  the  re- 
insurance, and  when  the  New  York  company  was  acting  as  an  inde* 
pendent  company,  it  had,  in  obedience  to  the  laws  of  ^ew  York, 
deposited  with  the  superintendent  of  the  Insurance  department  of  that 
State  one  hundred  thousand  dollars,  in  accepted  securities,  as  a  fund 
for  the  protection  of  its  policy  holders.  After  the  contract  of  reinsur- 
ance, after  the  failure  of  the  New  Jersey  company,  and  the  appoint- 
ment of  Parker  as  its  receiver,  and  after  his  appointment  as  ancillary 
receiver  by  the  court  of  New  York,  and  on  February  7,  1889  [1879], 
a  suit  was  commenced  in  the  Supreme  Ck>nrt  of  New  York,  entitled  as 
follows : 

^^  New  York  Supreme  Court,  Kings  County. 

*'  Henry  E.  Beynolds,  individually,  and  Henry  E.  Bey-' 
nolds  as  Executor,  and  Georgiana  L.  Reynolds  as 
Executrix  of  the  last  will  and  testament  of  Moses 
C.  Beynolds,  deceased ;  Hervey  B.  Wilbur,  Harry 
A.  Wilbur,  Bobert  T.  O'BeUly,  Elizabeth  M.  O'Beilly, 
Margaret  B.  Detmar,  Elizabeth  S.  Sprague,  and 
John  P.  Traver,  Plaintiffs, 

against 

'*  John  F.  Smith,  as  Superintendent  of  the  Insurance 
Department  of  the  State  of  New  York ;  The  Hope 
Mutual  Life  Insurance  Company  of  New  York ;  Joel 
Parker,  Beceiver  of  the  New  Jersey  Mutual  Life 
Insurance  Company ;  and  the  said  The  New  Jersey 
Mutual  Life  Insurance  Company ;  Defendants. 

The  plaintiffs  in  that  suit  were  policy  holders  in  the  New  York 
company,  with  one  exception,  and  that  is  the  last-named  plaintiff,  who 
was  a  stockholder  therein.  This  suit  was  obviously  quasi  in  rem,  one 
to  seize  and  appropriate  to  the  claims  of  these  various  plaintiffs  the  se- 
curities deposited  by  the  New  York  company,  as  s  trust  ftind,  with  the 
superintendent  of  the  insurance  department. 

On  October  11,  1886;  the  Judgment  was  entered  in  favor  of  the 


Complaint." 
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plaintiffB  for  one  million  and  odd  dollars,  as  heretofore  stated.  The 
Court  of  Chancery  of  New  Jersey,  when  this  judgment  was  presented, 
declined  to  recognize  this  as  an  adjudication  against  the  existing 
receiver  or  the  assets  of  the  insurance  company  in  his  hands.  ^ 

Brewer,  J.  We  are  of  opinion  that  the  decision  of  the  Chancery 
Court  of  New  Jersey,  as  sustained  by  the  Court  of  Errors  and  Appeals 
of  that  State,  is  correct,  and  must  be  affirmed.  The  first  and  obvious 
reason  is  that  the  judgment  of  the  Supreme  Court  of  New  York  was 
not  responsive  to  the  issues  presented.  The  section  of  the  Federal 
Constitution  which  is  invoked  by  plaintiffs  is  section  1  of  Article  IV.» 
which  provides  that  '^  full  faith  and  credit  shall  be  given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State."  Under  that  section  the  full  faith  and  credit  demanded  is  only 
that  faith  and  credit  which  the  judicial  proceedings  had  in  the  other 
State  in  and  of  themselves  require.  It  does  not  demand  that  a  judg- 
ment rendered  in  a  court  of  one  State,  without  the  jurisdiction  of  the 
person,  shall  be  recognized  by  the  courts  of  another  State  as  valid, 
or  that  a  judgment  rendered  by  a  court  which  has  jurisdiction  of  the 
peraon,  but  which  is  in  no  way  responsive  to  the  issues  tendered  by  the 
pleadings,  and  is  rendered  in  the  actual  absence  of  the  defendant,  must 
be  recognized  as  valid  in  the  courts  of  any  other  State.  The  require- 
ments of  that  section  are  fulfilled  when  a  judgment  rendered  in  a  court 
of  one  State,  which  has  jurisdiction  of  the  subject-matter  and  of  the 
person,  and  which  is  substantially  responsive  to  the  issues  presented 
by  the  pleadings,  or  is  i*endered  under  such  circumstances  that  it  is 
apparent  that  the  defeated  party  was  in  fact  heard  on  the  matter  deter- 
mined, is  recognized  and  enforced  in  the  courts  of  another  State.  The 
scope  of  this  constitutional  provision  has  often  been  presented  to  and 
considered  by  this  court,  although  the  precise  question  here  presented 
has  not  as  3*et  received  its  attention.  It  has  been  adjudged  that  the 
constitutional  provision  does  not  make  a  judgment  rendered  in  one 
State  a  judgment  in  another  State  upon  which  execution  or  other  pro- 
cess may  issue ;  that  it  does  not  forbid  inquiry  in  the  courts  of  the 
State  to  which  the  judgment  is  presented,  as  to  the  jurisdiction  of  the 
court  in  which  it  was  rendered  over  the  person,  or  in  respect  to  the  sub- 
ject-matter, or,  if  rendered  in  a  proceeding  in  rem^  ita  jurisdiction  of 
the  res.  Without  referring  to  the  many  cases  in  which  this  constitu- 
tional provision  has  been  before  this  court,  it  is  enough  to  notice  the 
case  of  Thompson  v.  Whitman,  18  Wall.  457.  The  view  developed  in 
the  opinion  in  that  case,  as  well  as  in  prior  opinions  cited  therein, 
paves  the  way  for  inquiry  into  the  question  here  presented.  If  the  fact 
of  a  judgment  rendered  in  a  court  of  one  State  does  not  preclude 
inquiry  in  the  courts  of  another,  as  to  the  jurisdiction  of  the  court 
rendering  the  judgment  over  the  person  or  the  subject-matter,  it  cer- 
tainly also  does  not  preclude  inquiry  as  to  whether  the  judgment  so 

^  The  statement  of  &ct8  baa  been  aomewbat  condenaed.    Aignmenta  of  ooonael  an 
omitted.— Ed. 
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rendered  was  so  far  responsive  to  the  issues  tendered  by  the  pleadings 
as  to  be  a  proper  exercise  of  Jarisdiction  on  the  part  of  the  court  ren- 
dering it.  Take  an  extreme  case :  Given  a  court  of  general  jurisdic- 
tion, over  actions  in  ejectment  as  well  as  those  in  replevin ;  a  complaint 
in  replevin  for  the  possession  of  certain  specific  property,  personal 
service  upon  the  defendant,  appearance  and  answer  denying  title; 
could  (there  being  no  subsequent  appearance  of  the  defendant  and  no 
amendment  of  the  complaint)  a  Judgment  thereafter  rendered  in  such 
action  for  the  recovery  of  the  possession  of  certain  real  estate  be  up- 
held ?  Surely  not ;  even  in  the  courts  of  the  same  State.  If  not  there, 
the  constitutional  provision  quoted  gives  no  greater  force  to  the  same 
record  in  another  State. 

We  are  not  concerned  in  this  case  as  to  the  power  of  amendment 
of  pleadings  lodged  in  the  trial  court,  or  the  effect  of  any  amendment 
made  under  such  power,  for  no  amendment  was  made  or  asked.  And 
without  amendment  of  the  pleadings,  a  Judgment  for  the  recovery  of 
the  possession  of  real  estate,  rendered  in  an  action  whose  pleadings 
disclose  only  a  claim  for  the  possession  of  personal  property,  cannot 
be  sustained,  although  personal  service  was  made  upon  the  defendant. 
The  invalidity  of  the  Judgment  depends  upon  the  fact  that  it  is  in  no 
manner  responsive  to  the  issues  tendered  by  the  pleadings.  This  idea 
underlies  all  litigation.  Its  emphatic  language  is^  that  a  Judgment,  to  be 
conclusive  upon  the  parties  to  the  litigation,  must  be  responsive  to  the 
matters  controverted.  Nor  are  we  concerned  with  the  question  as  to 
the  rule  which  obtains  in  a  case  in  which,  while  the  matter  determined 
was  not,  in  fact,  put  in  issue  by  the  pleadings,  it  is  apparent  from  the 
record  that  the  defeated  party  was  present  at  the  trial  and  actually 
litigated  that  matter.  In  such  a  case  the  proposition  so  often  affirmed, 
that  that  is  to  be  considered  as  done  which  ought  to  have  been  done, 
may  have  weight,  and  the  amendment  which  ought  to  have  been  made 
to  conform  the  pleadings  to  the  evidence  may  be  treated  as  having 
been  made.  Here  there  was  no  appearance  after  the  filing  of  the 
answer,  and  no  participation  in  the  trial  or  other  proceedings.  What- 
ever may  be  the  rule  where  substantial  amendments  to  the  complaint 
are  permitted  and  made,  and  the  defendant  responds  thereto,  or  where 
it  appears  that  he  takes  actual  part  in  the  litigation  of  the  matters 
determined,  the  rule  is  universal  that,  where  he  appears  and  responds 
only  to  the  complaint  as  filed,  and  no  amendment  is  made  thereto,  the 
Judgment  is  conclusive  only  so  far  as  it  determines  matters  which  by 
the  pleadings  are  put  in  issue.  And  this  rule,  which  determines  the 
conclusiveness  of  a  Judgment  rendered  in  one  court  of  a  State,  as  to 
all  subsequent  inquiries  in  the  courts  of  the  same  State,  enters  into 
and  limits  the  constitutional  provision  quoted,  as  to  the  full  faith  and 
credit  which  must  be  given  in  one  State  to  Judgments  rendered  in  the 
courts  of  another  State.  ^ 

^  The  learned  judge  here  cited  and  examined  the  following  eaaet :  Monday  v.  Vail, 
84  N.  J.  Li  41S ;  UnMed  v.  Herbeier,  68  Ind.  97 ;  Goncher  v.  Clayton,  11  Jar.  (n.  s.  j 
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Bat  without  multipljing  authorities,  the  proposition  suggested  by 
those  referred  to,  and  which  we  affirm,  is,  that  in  order  to  give  a  judg- 
ment, rendered  by  even  a  court  of  general  jurisdiction,  the  merit  and 
finality  of  an  adjudication  between  the  parties,  it  must,  with  the  limita- 
tions heretofore  stated,  be  responsive  to  the  issues  tendered  by  the 
pleadings.  In  other  words,  that  when  a  complaint  tenders  one  cause 
of  action,  and  in  that  suit  service  on,  or  appearance  of,  the  defendant 
is  made,  a  subsequent  judgment  therein,  rendered  in  the  absence  of  the 
defendant,  upon  another  and  different  cause  of  action  than  that  stated 
in  the  complaint,  is  without  binding  force  within  the  courts  of  the 
same  State ;  and,  of  course,  notwithstanding  the  constitutional  pro- 
vision heretofore  quoted,  has  no  better  standing  in  the  courts  of 
another  State. 

This  proposition  determines  this  case ;  for,  as  has  been  shown,  the 
scope  and  object  of  the  suit  in  the  New  York  court  was  the  subjection 
of  the  fund  in  the  hands  of  the  superintendent  of  the  insurance  depart- 
ment of  that  State  to  the  satisfaction  of  claims  against  the  New  York 
company.  The  cause  of  action  disclosed  in  the  original  complaint  was 
not  widened  by  any  amendment ;  and  there  was  no  actual  appearance 
by  the  receiver  Parker  or  the  New  Jersey  company  subsequentiy  to 
the  filing  of  their  answer.  No  valid  judgment  could,  therefore,  be  ren- 
dered therein,  which  went  beyond  the  subjection  of  this  Aind  to  those 
claims. 

Bat  another  matter  is  also  worthy  of  notice.  At  the  time  of  the 
rendition  of  this  judgment  in  the  Supreme  Court  of  New  York,  Parker 
had  lost  all  authority  to  represent  the  New  Jersey  company.  His  au- 
thority in  New  Jersey,  the  State  of  primary  administration,  had  been 
transferred  to  Stockton,  the  present  receiver.  By  a  decree  in  the  very 
court,  and  in  the  very  suit  in  the  State  of  New  York,  in  which  he  had 
been  appointed  ancillary  receiver  for  that  State,  a  decree  had  been 
entered  discharging  him  ftom  fhrther  power  and  responsibility.  If  it 
be  said  that  the  attention  of  the  court  in  which  the  judgment  in  ques- 
tion was  entered  had  not  been  called  to  this  loss  of  representative 
power  on  the  part  of  Parker,  a  sufficient  reply  is,  that  if  the  power  was 
gone  it  is  immaterial  whether  the  court  knew  of  it  or  not.  Whatever 
reservation  of  power  a  court  may  have  by  nunc  pro  tunc  entry  to  make 
its  judgment  operative  as  of  the  time  when  the  representative  capacity 
in  fact  existed,  it  is  enough  to  say  that  no  exercise  of  that  power  was 
attempted  in  this  case.  Suppose  it  had  been,  or  suppose  that  Parker, 
as  ancillary  receiver,  had  not  been  discharged  by  any  order  in  the  New 
York  court,  would  the  administration  of  this  estate  in  the  Chancery  Court 
of  New  Jersey,  through  a  receiver  appointed  by  it,  or  the  assets  in  the 
hands  of  such  receiver,  be  bound  by  this  decree  entered  in  the  court  of 
New  York?  Clearly  not.  The  idea  which  underlies  this  runs  through 
all  administration  proceedings,  and  has  been  recently  considered  by  this 

107,  84  L.  J.  (k.  8. )  Ch.  2S9 ;  Plicket  Co.  v.  Sickles,  24  How.  888 ;  Smith  p.  OnUrio, 
18  Bktch.  454  ;  King  v.  Chue,  15  K.  H.  9.  —Ed. 
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court  in  the  case  of  Johnson  v.  Powers,  139  U.  S.  1^6.  If  Parker  had 
still  remained  the  ancillary  receiver  in  the  State  of  New  York,  a  judg- 
ment rendered  against  him  as  such  would  bind  only  that  poition  of  the 
estate  which  came  into  his  hands  as  ancillary  receiver,  and  would  not 
be  an  operative  and  final  adjudication  against  the  receiver  appointed 
by  the  court  of  original  administration.  Where  a  receiver  or  adminis- 
trator or  other  custodian  of  an  estate  is  appointed  by  the  courts  of  one 
State,  the  courts  of  that  State  reserve  to  themselves  full  and  exclusive 
Jurisdiction  over  the  assets  of  the  estate  within  the  limits  of  the  State. 
Whatever  orders,  Judgments,  or  decrees  may  be  rendered  by  the  courts 
of  another  State,  in  respect  to  so  much  of  the  estate  as  is  within  its 
limits,  must  be  accepted  as  conclusive  in  the  courts  of  primary  admin- 
istration ;  and  whatever  matters  are  by  the  courts  of  primary  adminis- 
tration permitted  to  be  litigated  in  the  courts  of  another  State,  come 
within  the  same  rule  of  conclusiveness.  Beyond  this,  the  proceedings 
of  the  courts  of  a  State  in  which  ancillary  administration  is  held  are 
not  conclusive  upon  the  administration  in  the  courts  of  the  State  in 
which  primary  tidministration  is  had.  And  this  rule  is  not  changed, 
although  a  party  whose  estate  is  being  administered  by  the  courts  of 
one  State  permits  himself  or  itself  to  be  made  a  party  to  the  litigation 
in  the  other.  Whatever  may  be  the  rule  if  Jurisdiction  is  acquired  by 
a  court  before  administration  proceedings  are  commenced,  the  moment 
they  are  commenced,  and  the  estate  is  taken  possession  of  by  a  tribunal 
of  a  State,  that  moment  the  party  whose  estate  is  thus  taken  possession 
of  ceases  to  have  power  to  bind  the  estate  in  the  court  of  another 
State,  either  voluntarily  or  by  submitting  himself  to  the  Jurisdiction  of 
the  latter  court  So,  as  Stockton,  the  receiver  appointed  by  the  Chan- 
cery Court  of  New  Jersey,  the  court  having  primary  Jurisdiction,  was 
not  a  party  to  the  proceedings  in  the  New  York  court,  and  was  not 
authoritatively  represented  therein,  the  Judgment,  even  if  responsive  to 
the  issues  tendered  by  the  pleadings,  was  not  an  adjudication  binding 
upon  him,  or  the  estate  in  his  hands. 

For  these  reasons  the  decree  of  the  court  below  was  correct,  and 
it  is  Affirmed. 


NODVION  V.  FREEMAN. 

HousB  OF  Lords.    1889. 

{Reported  15  Appeal  Cases,  1.]* 

Lord  Hbrschell.^  My  Lords,  this  appeal  arises  in  an  action 
brought  by  the  appellant,  the  plaintiff  below,  for  the  administration  of 
the  estate  of  a  deceased  gentleman  named  Henderson.    In  order  to  found 

^  The  opinion  of  Lord  Hbrschell  only  is  given.    Lords  Watsom  and  Bbax- 
WKLL  delivered  concurring  opinions.  —  Ed. 
VOL.  in. — 20 
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his  claim  to  an  order  for  tiie  administration  of  that  estate  it  became 
necessary'  for  him  to  show  that  he  was  a  creditor  of  the  deceased. 
The  case  presented  by  him  for  the  purpose  of  making  that  out  was 
that  he  had  obtained  a  Judgment  of  a  foreign  court  upon  which 
he  was  entitled  to  sue  in  this  countrj',  and  which  in  this  country  estab- 
lished the  existence  of  a  debt.  Under  those  circumstances  the  court 
ordered  that  there  should  be  first  tried  the  issue,  ^^  whether  the  judg- 
ment or  decree  "  upon  which  he  relied,  one  pronounced  on  the  5th  of 
April,  1878,  '^  and  the  other  Judgments  or  decrees  whereof  particulars 
have  been  delivered,  or  any  «nd  which  of  them,  are  orders  or  judg- 
ments upon  which  the  claim  of  the  plaintiff  in  this  action  or  some  and 
what  part  of  it  can  be  sustained." 

It  appears  that  Mr.  Henderson,  the  administration  of  whose  estate 
is  in  question,  had  purchased  certain  properties  in  the  district  of 
Seville  of  the  plaintiff,  Mr.  Kouvion,  and  that  the  deeds  by  which 
these  properties  were  conveyed,  and  which  contained  an  obligation  to 
make  certain  payments,  were  registered  in  the  registry  of  the  district 
of  San  Roman,  and  where  deeds  of  that  description  are  so  registered, 
according  to  the  law  of  Spain,  the  person  who  is  entitled  to  pa3'ment 
under  them  can  obtain  what  is  called  an  ' '  executive  "  judgment. 

It  is  necessary  to  state  distinctly  what  the  nature  of  that  judgment 
is ;  because  I  think  it  will  be  found  that  the  decision  of  your  Lordships 
must  be  determined  by  that  consideration.  In  an  action  of  this  nature 
only  a  very  limited  number  of  defences  can  be  raised  by  the  person 
sued.  He  cannot  impeach  the  instruments  upon  which  the  action  is 
founded,  or  show  that  they  were  obtained  by  fraud,  or  that  on  any 
other  ground  they  did  not  properly  form  the  basis  of  an  obligation  on 
his  part  He  can  only  defend  himself  by  such  defences  as  are  open  to 
him  on  the  assumption  that  the  deeds  were  valid,  and  in  the  first 
instance  did  create  the  obligation.  He  may  show  that  there  has  been 
a  waiver,  or  that  he  has  discharged  the  obligation  by  payment  or  other- 
wise, but  substantially  I  think  those  are  the  only  defences  open  to 
him.  It  is  open  to  either  of  the  parties  to  such  an  instrument  to  sue 
in  the  same  court  in  another  form  of  action,  which  is  called  a  declara- 
tory or  plenary  action,  and  which  is  said  to  be  the  ordinary  course,  not 
as  meaning  that  the  other  is  a  course  which  can  only  be  taken  under 
exceptional  circumstances,  but  that  the  one  conforms  to  the  general 
and  ordinary  rules  of  procedure  in  an  action  in  the  Spanish  courts, 
and  that  the  other  is  a  special  procedure  allowed  in  particular  cases. 
In  such  a  plenary  action,  to  which  either  of  the  parties  may  have 
recourse,  every  defence  which  may  be  available  is  open  as  well  as  every 
consideration  establishing  the  ground  of  action ;  and  such  a  plenary 
action  may  be  instituted  by  either  of  the  parties  to  the  executive  action  ; 
that  is  to  say,  the  party  against  whom  the  decision  has  been  pro- 
nounced in  the  executive  action,  be  he  plaintiff  or  defendant,  is  at 
perfect  liberty  to  sue  in  a  plenary  action  for  the  purpose  of  obtaining 
a  declaration  of  the  rights  of  the  parties ;  and  in  such  a  plenary  action 
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the  fact  that  a  judgment  has  been  delivered  in  an  executive  action  can- 
not be  set  up  as  at  all  affecting  the  rights  of  the  parties,  either  in  the 
way  of  proof  or  of  title  to  succeed  in  the  plenary  action.  The  same 
points  which  have  been  decided  in  the  executive  action  can  again  be 
raised  in  the  plenary  action,  as  well  as  other  questions  which  were  not 
open  in  the  executive  action.  No  effect  is  given,  in  the  court  in  which 
it  was  pronounced  and  in  which  afterwards  the  plenary  action  may  be 
pending,  to  the  judgment  in  the  executive  action  as  lieing  res  judicata 
and  as  finally  concluding  the  rights  of  the  parties  upon  any  point 
whatever. 

My  Lords,  in  the  present  case  the  plaintiff,  Mr.  Nouvion,  who  was  a 
party  to  the  agreements  which  I  have  mentioned,  and  which  had  been 
duly  registered,  brought  an  executive  action,  and  in  that  executive 
action  a  decree  was  pronounced  in  these  terms :  ^ '  Let  an  order  of 
execution  be  issued  against  the  property  and  goods  of  Mr.  William 
Henderson  for  the  principal  amount  of  697,185  reales,  60  centimes, 
and  also  for  the  amount  of  the  legal  interests  thereon  from  the  date 
of  default  being  made  by  not  meeting  "  certain  drafts  which  are  there 
mentioned. 

It  appears'  that  owing  to  the  absence  of  Mr.  Henderson  from  Spain 
it  became  necessary,  in  accordance  with  the  procedure  of  the  Spanish 
courts,  to  send  letters  requisitorial  to  this  country,  that  is  to  say,  to 
Scotland,  where  Mr.  Henderson  was  resident,  and  to  obtafb  from  the 
Spanish  consul  in  Scotland  a  return  to  those  letters,  which  intimated 
that  Mr.  Henderson  had  not  discharged,  as  he  would  then  have  had  an 
opportunity  of  doing,  the  liability  which  was  declared  by  the  judgment 
Thereupon  Mr.  Henderson  having  intervened  and  having  alleged  that 
the  debt  was  not  due  by  reason  of  a  promise  of  the  plaintiff  not  to  sue 
him,  and  that  point  having  been  decided  against  him,  a  decree  was 
made  which  I  think  may  properly  be  termed  a  final  decree  in  that 
action,  that  the  distraint  be  earned  into  effect,  '^  and  in  virtue  thereof 
sale  by  auction  be  made  of  the  propertj^  attached,  and  out  of  the  pro- 
ceeds thereof  entire  and  complete  payment  to  the  executive  plaintiff  of 
the  amount  of  the  principal  demanded  "  with  interest  and  costs. 

My  Lords,  the  plaintiff  relies  upon  that  judgment  as  being  sufi9eient 
to  entitle  him,  when  he  sues  upon  it  in  the  courts  of  this  countr}-,  to  a 
judgment  for  the  amount  of  the  debt  for  which  it  was  ordered  that 
execution  should  issue,  and  the  only  question  in  this  case  is  whether, 
under  the  circumstances  which  I  have  mentioned,  that  judgment  is 
suflScient  to  entitle  him  in  the  courts  of  this  country  to  a  judgment  for 
his  debt  as  being  a  creditor  of  the  deceased  person,  Mr.  Henderson. 

Now,  my  Lords,  there  can  be  no  doubt  that  in  the  courts  of  this 
country,  effect  will  be  given  to  a  foreign  judgment  It  is  unnecessary 
to  inquire  upon  what  principle  the  courts  proceed  in  giving  effect 
to  such  a  judgment,  and  in  treating  it  as  sufficient  to  establish  the 
debt  Reliance  was  placed  upon  a  dictum  bj*  Parke,  B.,  and  Alder* 
son,  B.,  in  the  case  of  Williams  v,  Jones,  18  M.  &  W.  628,  688,  where 
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the  law  is  thns  stated:  "  Where  a  court  of  competent  JurisdicUoD  hu 
adjudicated  a  certain  sum  to  be  due  from  one  person  to  another,  a  legal 
obligation  arises  to  pay  that  sum,  on  which  an  action  of  debt  to  enforoe 
the  judgment  may  be  maintained."  But  it  was  conceded,  and  neces- 
sarily conceded,  by  the  learned  counsel  for  the  appellant,  that  a  Judg- 
ment, to  come  within  the  terms  of  Uie^w  as  properly  laid  down,  must 
be  a  judgment  which  results  from  an  a<^'iidicati<Hi  of  a  court  of  com- 
peteut  jurisdiction,  such  Judgment  beiug  final  and  couclasive.  I  shall 
of  course  have  something  to  say  upon  the  meaning  which  must  be  given 
to  those  words,  but  the  general  proposition  in  that  form  is  not  disputed 
by  the  learnt^i  counsel  for  the  appellant.  They  contend  that  this  judg- 
ment is  final  and  conclusive,  and  no  doubt  in  a  certain  sense  that  must 
be  conceded.  It  puts  an  end  to  and  absolutely  concludes  that  particu- 
lar action.  About  that  there  can  be  no  manner  of  doubt — in  that 
sense  it  is  final  and  conclusive.  But  the  same  may  be  said  of  some 
interlocutory  Judgments  upon  which  there  can  be  no  question  that  an 
action  could  not  be  maintained ;  they  do  settle  and  conclude  the  particu- 
lar proceeding,  the  interlocutory  proceeding,  in  which  the  Judgment  is 
pronounced.  It  is  obvious,  therefore,  that  the  mere  fact  that  the  judg- 
ment puts  an  end  to  and  finally  settles  the  controversy  which  arose  in 
the  particular  proceeding,  is  not  of  itself  sufficient  to  make  it  a  final 
and  conclusive  Judgment  upon  which  an  action  may  be  muntained  in 
the  courts  of  this  country,  when  such  Judgment  has  been  pronounced 
by  a  foreign  court. 

My  Lords,  I  think  that  in  order  to  establish  that  such  a  Judgment 
has  been  pronounced  it  must  be  shown  that  in  the  court  by  which  it 
was  pronounced  it  conclusively,  finally,  and  forever  established  the  ex- 
istence of  the  debt  of  which  it  is  sought  to  be  made  conclusive  evi- 
dence in  this  country,  so  as  to  make  it  res  Judicata  between  the  partjea. 
If  it  is  not  conclusive  in  the  same  conrt  which  pronounced  it,  so  that 
notwithstanding  snch  a  Judgment  the  existence  of  the  debt  may  be- 
tween the  same  parties  be  afterwards  contested  in  that  court,  and  upon 
proper  proceedings  being  taken  and  such  contest  being  adjudicated 
upon,  it  may  be  declared  that  there  exiijed  no  obligation  to  pay  the 
debt  at  all,  then  I  do  not  think  that  a  Judgment  which  la  of  that  chaiv 
acter  can  be  regarded  as  finally  and  conclusively  evidencing  the  debt, 
and  so  entitling  the  person  who  has  obtained  the  Judgment  to  claim  a 
decree  from  our  courts  for  the  payment  of  that  debt. 

The  principle  upon  which  I  think  our  enforocment  of  foreign  Judg- 
ments must  proceed  Is  this :  that  in  a  court  of  competent  Jurisdiction, 
where  according  to  its  established  procedure  the  whole  merits  of  the 
case  wero  open,  at  all  events,  to  the  parties,  however  much  they  may 
failed  to  take  advantage  of  them,  or  may  have  waived  any  of 
rights,  a  final  adjudication  has  been  given  that  a  debt  or  obliga- 
izists  which  cannot  thereafter  in  that  cxHirt  be  disputed,  and  can 
M  questioned  in  an  appeal  to  a  higher  tribnnaL     In  such  a  case 
y  welt  be  sidd  that  giving  credit  to  the  courts  of  another  country 
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we  are  prepared  to  take  the  fact  that  such  adjudicatioii  has  been  made 
as  establishing  the  existence  of  the  debt  or  obligation.  Bat  where,  as 
in  the  present  case,  the  adjadication  is  consistent  with  the  non-exist- 
ence of  the  debt  or  obligation  which  it  is  sought  to  enforce,  and  it  may 
thereafter  be  declared  by  the  tribunal  which  pronounced  it  that  there  is 
no  obligation  and  no  debt,  it  appears  to  me  that  the  very  foundation 
upon  which  the  courts  of  this  country  would  proceed  in  enforcing  a 
foreign  judgment  iCltc^ether  fails. 

It  has  been  suggested  that  a  judgment  obtained  in  an  *^  executive  " 
action  may  be  regarded  as  analogous  to  a  judgment  obtained  in  a  com- 
mon law  action  in  the  time  prior  to  the  Judicature  Act,  the  execution 
of  which  might  be  restrained  by  a  Court  of  Equity,  so  as  to  prevent 
the  plaintiff  who  had  succeeded  in  such  an  action  from  obtaining  the 
fruits  of  his  judgment.  I  do  not  think  that  such  an  analogy  is  a  com- 
plete one ;  but  even  if  it  were  more  complete  than  I  think  it  to  be,  it 
appears  to  me  that  it  would  afford  very  little  assistance  to  your  Lord- 
ships unless  we  could  know  what  had  been  the  course  adopted  with 
regard  to  such  judgments  in  countries  in  whose  system  oflaw  the  same 
force  and  effect  are  given  to  foreign  judgments  as  are  given  in  the 
courts  of  this  country.  Upon  that  point  we  have  had  no  information 
whatsoever. 

Then,  my  Lords,  it  is  said  that  such  a  Judgment  is  analogous  to  a 
judgment  which  has  been  obtained  upon  which  a  suit  may  be  instituted 
in  the  courts  of  this  country,  even  although  an  appeal  may  be  pend- 
ing. It  appears  to  me  that  there  is  a  vital  distinction  between  the  two 
cases.  Although  an  appeal  may  be  pending,  a  court  of  competent 
jurisdiction  has  finally  and  conclusively  determined  the  existence  of  a 
debt,  and  it  has  none  the  less  done  so  because  the  right  of  appeal  has 
been  given  whereby  a  superior  court  may  overrule  that  decision. 
There  exists  at  the  time  of  the  suit  a  judgment  which  must  be  assumed 
to  be  valid  until  interfered  with  by  a  higher  tribunal,  and  which  con- 
clusively establishes  the  existence  of  the  debt  which  is  sought  to  be 
recovered  in  this  country.  That  appears  to  me  to  be  in  altogether  a 
different  position  fh>m  a  ''  remate "  judgment,  where  the  very  court 
which  pronounced  the  *^  remate  "judgment  (not  the  Court  of  Appeal) 
may  determine,  if  proper  proceedings  are  taken,  that  the  debt  for  which 
this  ^^  remate"  judgment  is  sought  to  be  used  as  conclusive  evidence 
has  no  existence  at  all. 

My  Lords,  the  plaintiff  in  such  a  suit,  an  executive  suit,  is  not,  by 
the  decision  which  is  now  under  appeal,  deprived  of  his  rights.  He 
may  still  sue  upon  the  original  cause  of  action.  Of  course  it  may  hap- 
pen, as  in  this  particular  case,  that  such  a  suit  is  barred  by  lapse  of 
time,  but  that  is  an  accident  The  right  of  the  plaintiff  to  sue  on  his 
original  cause  of  action  is  not  at  all  interfered  with  by  the  judgment 
which  has  been  pronounced ;  and  in  such  an  action,  if  it  were  brought, 
all  questions  upon  which  the  rights  of  the  parties  depend,  and  by  the 
solution  of  which  the  obligation  to  pay  must  ultimately  be  determined, 
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would  be  open  to  consideration  and  could  be  dealt  with  by  the  courts, 
and  finally  and  conclusively  settled.  I  do  not,  therefore,  see  that  there 
is  any  wrong  or  any  hardship  done  by  holding  that  a  judgment  which 
does  not  conclusively  and  forever  as  between  the  parties  establish  the 
existence  of  a  debt  in  that  court  cannot  be  looked  upon  as  sufficient 
evidence  of  it  in  the  courts  of  this  country. 

Very  ingenious  arguments  have  be^n  urged  upon  your  Lordships  by 
the  learned  counsel  for  the  appellant,  and  they  have  strenuously  con- 
tended that  the  proper  course  would  be  to  permit  such  a  judgment  to 
be  sued  upon  and  that  justice  might  be  done  by  staying  proceedings  as 
might  be  done  in  the  case  of  an  English  judgment  sued  upon,  which 
was  under  appeal. 

But  no  authority  has  been  cited,  no  case  has  been  referred  to,  which 
supports  the  view  put  forward  on  the  part  of  the  appellant  that  an  ac- 
tion upon  such  a  judgment  as  this  could  be  maintained,  and  I  certainly 
cannot  advise  your  Lordships  to  make  such  a  precedent,  because  it 
appears  to  me,  after  giving  due  weight  to  all  the  arguments  of  the 
learned  counsel  for  the  appellant,  that  on  the  whole  the  result  would  as 
a  general  rule  be  likely  to  be  mischievous  and  to  work  injustice  rather 
than  justice  between  the  parties. 

For  these  reasons  I  move  your  Lordships  that  the  judgment  appealed 
from  be  affirmed,  and  the  appeal  dismissed  with  costs.^ 


PAINE  V.   SCHENECTADY  INSURANCE  CO. 
Supreme  Court  of  Rhode  Island.    1877. 
[RgporUd  11  Rhode  hland,  411.] 

DuRFEE,  C.  J.  This  is  an  action  of  assumpsit  to  recover  damages 
for  breach  of  contract.  It  was  commenced  in  the  court  of  Common 
Pleas,  August  27,  1870.  The  plaintiff  recovered  judgment  in  that 
court  at  the  December  Term,  1875.  The  defendant  appealed  to  this 
court  at  the  March  Term,  1876.  May  18,  1876,  the  defendant  filed  a 
plea  puis  darrein  continuance^  setting  forth  that  on  the  8th  May,  1876, 
George  T.  Hanford,  who  had  been  duly  appointed  receiver  of  the  goods 
and  effects  of  the  defendant,  had  impleaded  the  plaintiff  in  the  Supreme 
Court,  in  the  State  of  New  York,  and  recovered  judgment  against  him 
for  $1,878.11,  and  costs,  ''  which  still  remains  in  full  force  and  effect, 
not  in  any  wise  reversed,  annulled,  discharged,  or  satisfied."  The 
plea  sets  forth  the  proceeding  in  the  New  York  suit,  showing  that  the 
plaintiff  therein  pleaded  in  set-off  the  matters  involved  in  this  case,  and 

^  So  of  an  interlocatory  decree.  Board  of  Public  Works  o.  Columbia  College, 
17  Wall.  521 ;  Baugh  v.  Baugh,  4  Bibh.  656.  See  Griggs  v.  Becker,  87  Wis.  818» 
58  N.  W.  896. 


SECT.   I.]  PAINE  V.  SCHENECTADY  INSURANCE  CO-  811 

avers  that  the  cause  of  action  and  the  issue  raised  b}'  the  pleadings  are 
the  same  in  both  suits,  and  that  the  parties  are  identical.  To  this  plea 
the  plaintiff  demurs,  assigning  four  causes  of  demurrer. 

The  first  cause  is,  that  the  suit  set  foi-th  in  the  plea  is  not  alleged  to 
have  been  instituted  before  the  commencement  of  the  present  suit 
And  in  his  brief,  the  counsel  for  the  plaintiff  contends  that  there  is  no 
precedent  for  such  a  plea  where  the  judgment  was  recovered  by  the  de- 
fendant, or  was  recovered  in  a  suit  commenced  subsequently  to  the 
suit  in  which  it  was  pleaded. 

We  do  not  see  that  it  makes  any  difference  which  party  has  re- 
covered Judgment  The  true  question  is,  whether  the  controversy  has 
been  determined  by  a  competent  tribunal  having  jurisdiction ;  for,  if  it 
has  been,  the  defendant  has  the  right  to  insist  that  it  shall  not  be  further 
prosecuted,  unless  for  some  technical  reason  he  cannot  have  the  benefit 
of  the  estoppel.  The  plaintiff  says  he  cannot  have  the  benefit  of  the 
estoppel  because  the  suit  in  this  State  was  first  commenced.  Is  this 
so?  We  think  not  The  defendant  had  the  right  to  sue  the  plaintiff 
in  New  York,  notwithstanding  the  plaintiff  had  sued  him  in  Rhode 
Island.  The  plaintiff,  in  defending  against  the  New  York  suit,  put 
in  issue  the  same  controversy  which  was  in  issue  in  the  Rhode  Island 
suit,  and  it  was  decided  against  him.  Why  should  he  not  be  con- 
cluded, and,  if  concluded,  why  should  not  the  defendant  have  the 
benefit  of  the  conclusion  by  plea  puis  darrein  f  If  the  judgment  in 
New  York  had  been  recovered  before  the  suit  in  Rhode  Island,  the  de- 
fendant would  certainly  have  been  entitled  to  plead  it.  Indeed,  such 
a  judgment  would  be  pleadable  in  bar  if  recovered  in  a  foreign  countr}-, 
and  a  fortiori^  under  the  Federal  Constitution  and  law,  when  recovered 
in  a  sister  State.  Ricardo  v.  Garcias,  12  CI.  &  Fin.  868 ;  Bissell  v, 
Brigg,  9  Mass.  462 ;  Mills  v.  Duryee,  7  Cranch,  481 ;  2  Am.  Lead.  Cas. 
(5th  ed.)  611  €^  aeq,^  where  this  subject  is  discussed,  and  the  cases 
fully  cited. 

The  two  cases  of  Baxley  v.  Linah,  16  Pa.  St.  241,  and  North  Bank 
V.  Brown,  50  Me.  214,  are  closely  in  point.  In  Baxley  v,  Linah,  16  Pa. 
St.  241,  an  action  was  commenced  in  Mar3'land,  December  80,  1846, 
and  in  Pennsylvania,  for  the  same  cause,  June  2,  1847.  The  defend- 
ant pleaded  the  prior  pendency  of  the  Maryland  action  in  abatement 
to  the  Pennsylvania  action,  and  the  plea  was  oveiTuled,  the  plea  of 
prior  pendency  being  available  only  when  both  actions  are  pending  in 
the  same  State.  Bowne  et  al.  v.  Joy,  9  Johns.  Rep.  221 ;  Walsh  et  cU. 
V.  Durkin,  12  Johns.  Rep.  99.  Subsequently,  January  81,  1848,  the 
plaintiff  recovered  judgment  against  the  defendant  in  the  Maryland 
action;  and  December  5,  1849,  the  defendant  pleaded  it  in  bar  puis 
darrein  continuance.  The  plaintiff  demurred.  The  court,  however, 
sustained  the  plea. 

The  only  material  difference  between  that  case  and  the  case  at  bar 
is,  that  there  the  judgment  was  recovered  first  in  the  earlier  case,  here 
in  the  later.    But  the  Judgment,  whenever  recovered,  is  still  a  Judg- 
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mcnt;  and  why,  then,  is  it  not  pleadable  as  sach?  In  North  Bank 
t;.  Brown,  50  Me.  214,  the  plaintiff  oommenced  suit  against  the  defend- 
ant  in  Maine,  January  11,  1858 ;  and  in  New  York  for  the  same  cause, 
January  21,  1858.  Judgment  was  first  obtained  in  the  New  York 
suit,  and  it  was  held  to  be  a  good  defence  to  the  suit  in  Maine. 
Here  the  judgment  does  not  appear  to  have  been  specially  pleaded ; 
but  if  it  had  been  specially  pleaded,  we  see  no  reason  why  the  de- 
cision would  not  have  been  the  same.  We  think  the  first  cause  of  de- 
murrer is  not  sufilcient^ 

The  second  cause  is,  that  it  does  not  appear  that  the  New  York  suit 
was  prosecuted  by  or  for  the  defendant  corporation,  or  by  its  authority, 
or  for  its  benefit 

The  plea  sets  forth  that  the  New  York  suit  was  prosecuted  by  George 
T.  Hanford,  as  receiver  of  the  goods  and  effects  of  the  defendant,  and 
avers  that  the  parties  are  identical ;  meaning,  doubtless,  that  they  are 
in  legal  effect  the  same.  We  infer  from  this  that,  under  the  laws  of 
New  York,  the  receiver^  for  the  purposes  of  his  appointment,  is  virtu- 
ally the  corporation,  and  that  therefore  a  suit  by  him  as  receiver  is, 
in  legal  effect,  a  suit  by  th^  corporation.  We  the  more  readily  infer 
that  the  law  is  so  in  New  York,  because  it  is  so  in  this  State.  We 
think,  when  the  judgment  of  a  sister  State  is  pleaded,  we  ought  not  to 
be  too  strict  or  technical ;  but  that  we  ought  to  administer  the  law  in  a 
spirit  of  liberal  comity,  and  to  allow  the  plea  every  fair  intendment,  so 
as  not  to  defeat  the  constitutional  privilege  of  the  judgment.  If  this 
suit  were  pending  in  New  York  such  a  judgment  would  doubtless  be  a 
bar  to  it  We  think,  therefore,  that  the  second  cause  of  demurrer  can- 
not be  sustained. 

The  third  cause  of  demurrer  is  substantially  the  same  as  the  second, 
and  is  for  the  same  reason  overruled. 

The  fourth  cause  is,  that  the  cause  of  action  in  the  two  suits  does  not 
appear  to  be  identical  The  plea  avers  that  it  is  identical,  and  we  do 
not  find,  fh>m  an  examination  of  the  judgment  as  pleaded,  any  sufll- 
cient  reason  to  think  it  is  not  sa  See  Ricardo  v.  Garcias,  12  CI. 
&  Fin.  868,  401. 

The  plaintiff  states  in  his  brief  that  an  appeal  has  been  taken  from 
the  judgment  rendered  in  New  York.  The  plea,  however,  does  not 
show  this.  Primd  facie  the  judgment  as  pleaded  appears  to  be  final 
and  conclusive.  Upon  demurrer,  we  can  only  know  what  the  plea  dis- 
closes. If  the  plaintiff  desires  us  to  decide  upon  the  effect  of  the 
appeal,  he  should  bring  the  fact  of  the  appeal  before  us  by  proper 
pleading  and  proof. 

Upon  the  question  whether  the  court  can  take  cognizance  of  the 

1  Aec  Cox  V.  Mitchell,  7  G.  B.  N.  s.  65  ;  Memphis  &  C.  R.  R.  o.  Orayaon,  88  Ala. 
572,  7  So.  122 ;  Seeven  o.  Clement,  28  Md.  426 ;  Whiting  o.  Burger,  78  Ma.  287; 
Lane  p.  Hanson,  25  Can.  69.  See  the  Santissima  Trinidad,  7  Wheat  288,  855  ;  Lyman 
V.  Brown,  2  Cnrt.  559 ;  Thorpe  o.  Sampson,  84  Fed.  68.  —  Ed. 
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New  York  law  as  to  the  effect  of  an  appeal,  unless  pleaded  and 
proved,  see  2  Am.  Lead.  Cas.  (5th  ed.)  648  et  seq. 

Demurrer  overruled. 

After  the  foregoing  opinion,  the  plaintiff  replied  to  the  plea  puis 
darrein  continuance:  — 

1.  That  the  judgment  of  the  Supreme  Court  of  New  York  set  forth 
in  the  plea  had  been  appealed  from,  and  that  the  suit  wherein  Judgment 
had  been  given  was  consequently  pending  in  the  Supreme  Court  of 
New  York. 

2.  That  the  receiver  Hanford  acted  without  authority,  and  did  not 
institute  the  New  York  suit  in  behalf  of  the  defendant  corporation  but 
for  himself. 

8.  That  the  cause  of  action  in  the  New  York  suit  was  not  that  in 
the  present  case. 

All  these  replications  concluded  to  the  country.  The  defendant  de- 
murred to  them  all. 

DuRFEB,  C.  J.  This  is  an  action  of  assumpsit  to  which  the  de- 
fendant pleads  in  bar  a  former  judgment  recovered  in  the  Supreme 
Court  of  the  State  of  New  York.  The  plaintiff  replies  that  the  judg- 
ment has  been  appealed  from  by  him,  and  the  suit  is  still  pending  in 
the  court.    The  defendant  demurs  to  the  replication. 

The  defendant  contends  that  by  the  law  of  New  York  an  appeal  does 
not  vacate  the  judgment  appealed  fh>m,  but  leaves  it,  until  annulled  or 
reversed,  conclusive  upon  the  parties. 

Two  questions  arise  upon  the  demurrers :  — 

1.  The  first  question  is,  whether  we  can  take  judicial  cognizance  of 
the  law  of  New  York,  or  must  presume  it  to  be  the  same  as  ours  until  it 
is  shown  by  averment  and  proof  to  be  different.  The  decisions  upon  this 
point  are  conflicting,  but  we  think  the  decision  of  the  Supreme  Court  of 
Pennsylvania,  in  The  State  of  Ohio  v.  Hinchman,  27  Pa.  St.  479,  rests 
upon  the  better  reason.  The  court  there  held  that,  when  the  judgment 
impleaded  is  the  judgment  of  a  sister  State,  the  court  will  notice  ex 
officio  the  law  of  the  State  in  which  it  was  rendered.  The  reason  given 
for  this  is,  that,  in  such  a  case,  the  court  acts  under  the  Constitution 
and  laws  of  the  United  States,  which  require  that  the  judgment  shall 
have  in  every  State  the  same  faith  and  credit  which  it  has  in  the  State 
where  it  was  originally  rendered.  In  such  a  case,  it  was  said,  the  de- 
cision of  the  State  court  is  reexaminable  in  the  Supreme  Court  of  the 
United  States,  which  will,  without  averment  or  proof,  take  cognizance 
of  the  law  of  the  State  in  which  the  record  originates.  ^*  It  would  be 
a  very  imperfect  and  discordant  administration/'  it  was  farther  said, 
^*  for  the  court  of  original  jurisdiction  to  adopt  one  rule  of  decision, 
while  the  court  of  final  resort  was  governed  by  another ;  and  hence  it 
follows,  that  in  questions  of  this  sort  we  should  take  notice  of  the  local 
laws  of  a  sister  State  in  the  same  manner  the  Supreme  Court  of  the 
United  States  would  do  on  a  writ  of  error  to  our  judgment"    See  also 


1 
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Baxley  v.  Linah,  16  Pa.  St.  241 ;  Rae  v.  ITulbert,  17  HI.  572,  578 ; 
Butcher  v.  The  Bank  of  Brownsville,  2  Eans.  70 ;  2  Am.  Lead.  Cas. 
6iS  €t  seq.  We  think  the  reasoning  is  sound,  and  that  it  is  not  sat- 
isfactorilj'  met  by  courts  which  adopt  a  different  view.  Rape  v, 
Heaton,  9  Wis.  328,  341. 

2.  The  second  question  relates  to  the  conclusiveness  of  the  judg- 
ment. We  find,  as  claimed  by  the  defendant,  that  by  the  law  of  New 
York  an  appeal,  though  it  may  stay  the  execution  when  proper  security 
is  given,  does  not  affect  the  conclusiveness  of  the  judgment  so  long  as 
it  remains  unreversed.  A  judgment  so  appealed  from  is  a  valid  bar  to 
an  action  involving  the  same  controversy.  Sage  v.  Harpending,  49 
Barb.  S.  C.  166 ;  Harris  v,  Hammond,  18  How.  Pr.  123 ;  Rathbone  v. 
Morris,  9  Ab.  Pr.  213 ;  Freeman  on  Judgments,  §  328.  If  the  judg- 
ment would  be  a  good  bar  to  this  action  in  New  York,  it  is  entitled  to 
have  the  same  effect  in  this  State.  Mills  v,  Duryee,  7  Cranch,  481 ; 
McElmoyle  v.  Cohen,  13  Pet  312 ;  Jacquette  v.  Hugunon,  2  McLean, 
129.  The  case  of  Bank  of  North  America  v.  Wheeler,  28  Conn.  433,  is  a 
case  exactly  in  point  After  the  commencement  of  that  case  in  Con- 
necticut, a  judgment  was  recovered  for  the  same  cause  of  action  in  New 
York,  and  it  was  held  that  the  judgment,  notwithstanding  it  had  been 
appealed  from,  was  a  good  bar  to  the  suit  in  Connecticut;  it  being 
found  that,  by  the  law  of  New  York,  the  appeal  operated  only  as  a  pro- 
ceeding in  error  and  did  not  vacate  the  judgment.  We  think,  there- 
fore, that  the  demurrer  to  the  first  replication  must  be  sustained. 

We  will  add,  however,  as  matter  of  practice,  that  we  think  the 
pendency  of  the  appeal  in  New  York  may  be  good  ground  for  de- 
laying judgment  here  until  the  appeal  is  disposed  of;  for  otherwise 
we  may  give  the  judgment  here  a  permanently  conclusive  effect,  whereas 
in  New  York,  if  the  appeal  is  successful,  it  will  be  conclusive  only  for 
a  short  time. 

There  are  two  other  replications  which  are  demurred  to;  but  we 
think  they  raise  issues  of  fact,  which  the  plaintiff  is  entitled  to  have 
tried.    The  demurrers  to  them  are,  therefore,  overruled.^ 


A.  t;.    H. 

Beichsoericht.    1880. 

[Reported  16  EiUacheiduttgeti  dee  ReiehMfferichts,  Oivilsaehen,  427.] 

The  defendants,  as  acceptors  of  several  bills  of  exchange  drawn  and 
payable  at  Vienna,  had  been  subjected  by  the  Commercial  Court  of. 

1  Aee,  Scott  o.  Pilkington,  2  B.  &  S.  11  ;  Taylor  v.  Shew,  89  Cal.  586 ;  Bank  of 
North  America  v.  Wheeler,  28  Conn.  483 ;  Tompkins  v.  Cooper,  97  Ga.  681,  25  S.  E. 
247 ;  Dow  V.  Blake,  148  111.  76,  85  N.  E.  761  ;  Faber  v.  Hovey,  117  Mass.  107  ;  Lone^ 
gan  V,  Lonergan,  55  Neb.  641,  76  N.  W.  16 ;  Merchants'  Ins.  Co.  v.  DeWolf,  88  Pa.  45  ; 
Piedmont  &  A.  L.  Ins.  Co.  v.  Ray,  75  Va.  821 ;  Ferand  v.  Dreyfus  (Naples),  1  Ann. 
Giur.  Ital.  1, 120.    See  Heckling  v.  Allen,  16  Fed.  196.  —  Ed. 
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Vienna  at  the  salt  of  St,  the  bearer  of  the  bills,  to  an  order  to  pay 
Q^  Zahlungsauftrag.")  By  this  order  he  was  enjoined  to  pay  the 
amount  of  the  bills,  with  interest  and  costs,  within  three  days  or 
saffer  execution.  The  order  to  pay,  not  being  served  upon  the  de- 
fendants by  reason  of  their  absence,  was  served  upon  a  curator 
appointed  for  them  by  the  Commercial  Court,  and  after  notification 
in  due  form  by  the  court  it  acquired  executory  force.  On  the  basis  of 
this  act  the  plaintiff,  as  assignee  of  St.,  sued  the  defendants,  now 
domiciled  at  Berlin,  and  demanded  that  the  defendants  should  be  ad- 
judged to  pay  the  amount  of  the  order  to  pay,  or  in  other  words  that 
that  order  should  be  declared  executory. 

Thb  Coubt.  The  Court  of  Appeal  attributes  to  the  order  to  pay  of 
the  Commercial  Court  of  Vienna,  passed  August  22,  1877,  the  quality 
of  a  binding  judgment,  finds  that  the  requirements  of  the  Code  of  Pro- 
cedure, section  661,  for  declaring  the  judgment  of  a  foreign  court  exec- 
utory within  the  country  are  fulfilled,  and  therefore  adjudges  that  the 
defendants  pay  the  plaintiff's  demand.  The  reasons  for  appeal  are  un- 
sound in  so  far  as  they  deny  that  the  order  to  pay  is  executory  ac- 
cording to  section  661  of  the  Code  of  Procedure.  In  particular,  the 
plaintiffs  in  error  assert  wrongly  that  it  is  not  a  binding  judgment,  but 
merely  an  ex  parte  direction.  It  is  not  here  a  question  of  the  meaning 
and  effect  of  such  an  order  to  pay  according  to  the  Austrian  law  (a 
question  withdrawn  fh>m  the  examination  of  this  court  on  appeal  by  sec- 
tion 511  of  the  Code  of  Procedure),  but  whether  this  order  constitutes  a 
judgment  within  the  meaning  of  section  661  of  the  Code  of  Procedure, 
which  is  within  the  jurisdiction  of  this  court.  This  question  has  been 
rightly  decided  by  the  Court  of  Appeal.  By  the  word  *^  judgments  "  in 
section  661  are  doubtless  meant  such  judicial  decisions  as  put  an  end  to 
a  suit  between  parties  on  the  basis  of  an  ordinary  or  summary  process 
which  secures  a  hearing  to  both  parties.  It  is  not  necessarj^  that  both 
parties  should  appear  in  the  proceedings ;  judgments  by  default  may  also 
be  declared  executory,  according  to  section  661,  No.  4.  Orders  to  pay 
such  as  that  now  in  question  are  judgments  in  this  sense.  According  to  the 
Ordinance  of  the  Austrian  Minister  of  Justice  of  1850  (Reichsgesetzbl. 
No.  5  a),  in  a  suit  upon  a  bill  of  exchange  when  the  plaintiff  produces 
the  original  of  the  bill  and  the  accessorial  documents,  and  there  are  no 
circumstances  of  suspicion,  the  court  may  on  motion  of  the  plaintiff 
order  the  debtor  on  the  bill,  without  a  hearing  on  the  merits,  to  pay  the 
amount  of  the  bill  with  costs  within  three  days,  on  penalty  of  execution 
according  to  commercial  law  (section  5)  ;  the  debtor  who  has  been  or- 
dered to  pay  in  this  way  must  within  the  space  of  three  days  from  the 
notification  of  the  order  of  court  present  to  the  court  and  support  all  his 
objections  (section  7) ;  if  within  three  days  he  has  not  paid  nor  filed 
objections,  the  order  to  pay  becomes  of  itself,  by  expiration  of  the 
period  of  delay  and  without  further  action  of  the  court,  binding,  and  is 
thenceforth  executory.  Although  the  order  to  pay,  which  is  not  in  the 
form  of  a  judgment  but  of  a  mere  order  indorsed  or  minuted  upon  the 
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motion  (see  Blaschke,  Der  5sterr.  Wechselprozess,  2d  ed.,  p.  57 ;  von 
Gaiisteio,  Lehrbach  des  dsterr.  clvilprozesseSy  vol.  II.  p.  466,  509),  is 
in  itself  only  au  interlocutory  order  on  motion  of  the  plaintiff  and 
without  a  previous  opportunity  to  the  defendant  to  be  heard,  and  not  a 
judgment  in  the  sense  of  section  661  of  the  Code  of  Procedure,  yet  after 
the  expiration  of  the  delay  of  three  days  it  acquires  that  character,  since 
the  conditional  order  to  pay  thereby  becomes  unconditional,  and  it  is 
analogous  to  an  ordinary  judgment  by  default  This  order  to  pay,  as 
the  Court  of  Appeal  has  found  in  accordance  with  the  Austrian  law, 
having  become  legally  binding,  the  requirements  of  section  661,  No.  1, 
have  been  satisfied.^  •  •  • 


SECTION  11. 

THE   OBLIGATION  OF  A  JUDOMEMT. 

GODARD  V.  GRAY. 

CouET  OF  Qubbn's  Bench.    1870. 

[Reported  Law  Reports,  6  QiueiCa  Bench,  189.] 

Blackburn,  J.*    In  this  case  the  plaintijQTs  declare  on  a  judgment  of 
a  French  tribunal,  averred  to  have  jurisdiction  in  that  behalf. 

The  question  arises  on  a  demurrer  to  the  second  plea,  which  sets  out 
the  whole  proceedings  in  the  French  court.  By  these  it  appears  that  the 
plaintiffs,  who  are  Frenchmen,  sued  the  defendants,  who  are  Englishmen, 
on  a  charterparty  made  at  Sunderland,  which  charterparty  contained 
the  following  clause,  "  Penalty  for  non-performance  of  this  agreement, 
estimated  amount  of  freight"  The  French  court  below,  treating  this 
clause  as  fixing  the  amount  of  liquidated  damages,  gave  judgment  against 
the  defendants  for  the  amount  of  fk*eight  on  two  voyages.  On  appeal, 
the  Superior  Court  reduced  the  amount  to  the  estimated  freight  of  one 
vo3'age,  giving  as  their  reason  that  the  charterparty  itself  '^fixait  Tin- 
demniU!  k  laquelle  chacune  des  parties  aurait  droit  pour  inex^cution  de 
la  convention  par  la  faute  de  Tautre ;  que  moyennant  paiement  de  cette 
indemnity  chacune  des  parties  avait  le  droit  de  rompre  la  convention," 
and  the  tribunal  proceeds  to  observe  that  the  amount  thus  decreed  was 
after  all  more  than  sufficient  to  cover  all  the  plaintiffs'  loss. 

All  parties  in  France  seem  to  have  taken  it  for  granted  that  the 
words  in  the  charterparty  were  to  be  understood  in  their  natural  sense ; 
but  the  English  law  is  accurately  expressed  in  Abbott  on  Shipping, 
part  8,  c.  1,  8.  6,  5th  ed.,  p.  170,  and  had  that  passage  been  brought 

1  The  remainder  of  the  judgment  is  omitted.  —  £d. 

s  The  statement  of  UcU  and  arguments  of  counsel  are  omitted.  —  En. 
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to  the  notice  of  tlie  French  tribunal,  it  woold  have  known  that  in  an 
English  charterparty,  as  is  there  stated,  ^'Sach  a  clause  is  not  the  ab- 
solute limit  of  damages  on  either  side ;  the  party  may,  if  he  thinks  fit, 
ground  his  action  upon  the  other  clauses  or  coyenants,  and  may,  in  such 
action,  recover  damages  beyond  the  amount  of  the  penalty,  if  in  justice 
they  shall  be  found  to  exceed  it  On  the  other  hand,  if  ^e  party  sue 
on  such  a  penal  clause,  he  cannot,  in  effect,  recover  more  than  the  dam- 
age actually  sustained/'  But  it  was  not  brought  to  the  notice  of  the 
French  tribunal  that  according  to  the  interpretation  put  by  the  English 
law  on  such  a  contract,  a  penal  clause  of  tJiis  sort  was  in  fact  idle  and 
inoperative.  If  it  had  been,  they  would,  probably,  have  interpreted  the 
English  contract  made  in  England  according  to  the  English  construc- 
tion. No  blame  can  be  imputed  to  foreign  lawyers  for  not  conjecturing 
that  the  clause  was  merely  a  brtOum  fxdmen.  The  fault,  if  any,  was 
in  the  defendants,  for  not  properly  instructing  their  French  counsel  on 
this  point 

Still  the  fact  remains  that  we  can  see  on  the  face  of  the  proceedings 
that  the  foreign  tribunal  has  made  a  mistake  on  the  construction  of  an 
English  contract,  which  is  a  question  of  English  law ;  and  that,  in 
consequence  of  that  mistake,  judgment  has  been  given  for  an  amount 
probably  greater  than,  or,  at  idl  events,  different  fh>m  that  for  which  it 
would  have  been  given  if  the  tribunal  had  been  correctly  informed  what 
construction  the  English  contract  bore  according  to  English  law. 

The  question  raised  by  the  plea  is,  whether  this  is  a  bar  to  the  action 
brought  in  England  to  enforce  that  judgment^  and  we  are  all  of  opinion 
that  it  is  not,  and  that  the  plaintiff  is  entitled  to  judgment 

The  following  are  the  reasons  of  my  Brother  Msllob  and  myself.  My 
Brother  Hannen,  though  agreeing  in  the  result,  qualifies  his  assent  to 
these  reasons  to  some  extent,  which  he  will  state  for  himself. 

It  is  not  an  admitted  principle  of  the  law  of  nations  that  a  State  is 
bound  to  enforce  within  its  territories  the  judgment  of  a  foreign  tri- 
bunal. Several  of  the  continental  nations  (including  France)  do  not 
enforce  the  judgments  of  other  countries,  unless  where  there  are  recip- 
rocal treaties  to  that  effect.  But  in  England  and  in  those  States  which 
are  governed  by  the  common  law,  such  judgments  are  enforced,  not  by 
virtue  of  any  treaty,  nor  by  virtue  of  any  statute,  but  upon  a  principle 
very  well  stated  by  Parke,  B.,  in  Williams  v.  Jones,  18  M.  A  W.  633 : 
''  Where  a  court  of  competent  jurisdiction  has  adjudicated  a  certain  sum 
to  be  due  from  one  person  to  another,  a  legal  obligation  arises  to  pay 
that  sum,  on  which  an  action  of  debt  to  enforce  the  judgment  may  be 
maintained.  It  is  in  this  way  that  the  judgments  of  foreign  and  colonial 
courts  are  supported  and  enforced.''  And  taking  this  as  the  principle, 
it  seems  to  follow  that  anything  which  negatives  the  existence  of  that 
legal  obligation,  or  excuses  the  defendant  from  the  performance  of  it, 
must  form  a  good  defence  to  the  action.  It  must  be  open,  therefore, 
to  the  defendant  to  show  that  the  court  which  pronounced  the  judgment 
had  not  jurisdictidn  to  pronounce  it,  either  because  they  exceeded  the 
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jurisdiction  given  to  them  by  the  foreign  law,  or  becanse  he,  the  defend* 
ant,  was  not  subject  to  that  jurisdiction ;  and  so  far  the  foreign  judgment 
must  be  examinable.  Probably  the  defendant  may  show  that  the  judg- 
ment was  obtained  by  the  fraud  of  the  plaintiff,  for  that  would  show 
that  the  defendant  was  excused  from  the  performance  of  an  obligation 
thus  obtained ;  and  it  ma}'  be  that  where  the  foreign  court  has  know- 
ingly and  perversely  disregarded  the  rights  given  to  an  English  subject 
by  English  law,  that  forms  a  valid  excuse  for  disregai*ding  the  obliga- 
tion thus  imposed  on  him ;  but  we  prefer  to  imitate  the  caution  of  the 
present  Lord  Chancellor,  in  Castrique  v.  Imrie,  Law  Rep.  4  H.  L.  445, 
and  to  leave  those  questions  to  be  decided  when  thej*  aiise,  only  observ- 
ing that  in  the  present  case,  as  in  that,  "  the  whole  of  the  facts  appear 
to  have  been  inquired  into  by  the  French  courts,  judicially,  honestly, 
and  with  the  intention  to  arrive  at  the  right  conclusion,  and  having  heard 
the  facts  as  stated  before  them  they  came  to  a  conclusion  which  justified 
them  in  France  in  deciding  as  they  did  decide." 

There  are  a  great  many  dicta  and  opinions  of  very  eminent  lawj-ers, 
tending  to  establish  that  the  defendant  in  an  action  on  a  foreign  judg- 
ment is  at  liberty  to  show  that  the  judgment  was  founded  on  a  mistake, 
and  that  the  judgment  is  so  far  examinable.  In  Houlditch  v.  Donegall, 
2  CI.  &  F.  477,  Lord  Brougham  goes  so  far  as  to  say :  ''The  language 
of  the  opinions  on  one  side  has  been  so  strong,  that  we  are  not  war- 
ranted in  calling  it  merely  the  inclination  of  our  lawyers ;  it  is  their 
decision  that  in  this  country  a  foreign  judgment  is  only  pHma  facie^ 
not  conclusive  evidence  of  a  debt"  But  there  certainly  is  no  case  de- 
cided on  such  a  principle ;  and  the  opinions  on  the  other  side  of  the 
question  are  at  least  as  strong  as  those  to  which  Lord  Brougham  refers. 

Indeed,  it  is  difficult  to  understand  how  the  common  course  of  plead- 
ing is  consistent  with  any  notion  that  the  judgment  was  onl}-  evidence. 
If  that  were  so,  every  count  on  a  foreign  judgment  must  be  demurrable 
on  that  ground.  The  mode  of  pleading  shows  that  the  judgment  was 
considered,  not  as  m^v^ly  prima  fcLcie  evidence  of  that  cause  of  action 
for  which  the  judgment  was  given,  but  as  in  itself  giving  rise,  at  least 
prima  facie^  to  a  legal  obligation  to  obey  that  judgment  and  pay  the 
sum  adjudged.  This  may  seem  a  technical  mode  of  dealiilg  with  the 
question ;  but  in  truth  it  goes  to  the  root  of  the  matter.  For  if  the  judg- 
ment were  merely  considered  as  evidence  of  the  original  cause  of  action, 
it  must  be  open  to  meet  it  by  any  counter  evidence  negativing  the  exist- 
ence of  that  original  cause  of  action. 

If,  on  the  other  hand,  there  is  a  prima  facie  obligation  to  obey  the 
judgment  of  a  tribunal  having  jurisdiction  over  the  party  and  the  cause, 
and  to  pay  the  sum  decreed,  the  question  would  be,  whether  it  was  open 
to  the  unsuccessful  party  to  try  the  cause  over  i^ain  in  a  court,  not  sit- 
ting as  a  court  of  appeal  from  that  which  gave  the  judgment.  It  is 
quite  clear  this  could  not  be  done  where  the  action  is  brought  on  the 
judgment  of  an  English  tribunal ;  and,  on  principle,  it  seems  the  same 
rule  should  apply,  where  it  is  brought  on  that  of  a  foreign  tribunal. 
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Bat  we  thiuk  it  UDoecessary  to  discuss  this  point,  as  the  decisions  of 
the  Court  of  Queen's  Bench  in  Bank  of  Australasia  v,  Nias,  16  Q.  B.  717; 
20  L.  J.  (C.  P.)  284,  of  the  Court  of  Common  Pleas  in  Bank  of  Austral- 
asia V.  Harding,  9  C.  B.  661,  19  L.  J.  (C.  P.)  345,  and  of  the  Court  of 
Exchequer  in  De  Gosse  Brissac  v,  Rathbone,  6  H.  &  N.  301,  30  L.  J. 
(Ex.)  238,  seem  to  us  to  leave  it  no  longer  open  to  contend,  unless  in  / 
a  court  of  error,  that  a  foreign  judgment  can  be  impeached  on  the  ground 


that  it  was  erroneous  on  the  merits ;  or  to  set  up  as  a  defence  to  an 
action  on  it,  that  the  tribunal  mistook  either  the  facts  or  the  law. 

But  there  still  remains  a  question  which  has  never,  so  far  as  we  know, 
been  expressly  decided  in  any  court. 

It  is  broadl}'  laid  down,  by  the  very  learned  author  of  Smith's  Lead- 
ing Cases,  in  the  original  note  to  Doe  v.  Oliver,  2  Sm.  L.  C.  2d  ed.  448, 
that  '4t  is  clear  that  if  the  Judgment  appear  on  the  face  of  the  proceed- 
ings to  be  founded  on  a  mistaken  notion  of  the  English  law,"  it  would 
not  be  conclusive.  For  this  he  cites  Novelli  v,  Rossi,  2  B.  &  Ad.  757, 
which  does  not  decide  that  point,  and  no  other  authority* ;  but  the  great 
learning  and  general  accuracy  of  the  writer  makes  his  unsupported  opin- 
ion an  authority  of  weight ;  and  accordingly  it  has  been  treated  with 
respect.  In  Soott  v.  Pilkington,  2  B.  <&  S.  42  ;  31  L.  J.  (Q.  B.)  89,  the 
court  expressly  declined  to  give  any  opinion  on  the  point  not  then  raised 
before  them.  But  we  cannot  find  that  it  has  been  acted  upon ;  and  it 
is  worthy  of  note  that  the  present  very  learned  editors  of  Smith's  head- 
ing Cases  have  very  materially  qualified  his  position,  and  state  it  thus, 
if  the  Judgment  "  be  founded  on  an  incorrect  view  of  the  English  law, 
knowingly  or  perversely  acted  on ; "  the  doctrine  thus  qualified  does  not 
apply  to  the  present  case,  and  there  is,  therefore,  no  need  to  inquire 
how  far  it  is  accurate. 

But  the  doctrine  as  laid  down  by  Mr.  Smith  does  apply  here ;  and 
we  must  express  an  opinion  on  it,  and  we  think  it  cannot  be  supported, 
and  that  the  defendant  can  no  more  set  up  as  an  excuse,  relieving  him 
from  the  duty  of  paying  the  amount  awarded  by  the  judgment  of  a  for- 
eign tribunal  having  jurisdiction  over  him  and  the  cause,  that  the  judg- 
ment proceeded  on  a  mistake  as  to  English  law,  than  he  could  set  up 
as  an  excuse  that  there  had  been  a  mistake  as  to  the  law  of  some  third 
country  incidentally  involved,  or  as  to  any  other  question  of  fact. 

It  can  make  no  difference  that  the  mistake  appears  on  the  face  of  the 
proceedings.  That,  no  doubt,  greatly  facilitates  the  proof  of  the  mis- 
take ;  but  if  the  principle  be  to  inquire  whether  the  defendant  is  relieved 
from  ^  prima  facie  duty  to  obey  the  judgment^  he  must  be  equally  re- 
lieved, whether  the  mistake  appears  on  the  face  of  the  proceedings  or 
is  to  be  proved  by  extraneous  evidence.  Nor  can  there  be  any  differ- 
ence between  a  mistake  made  by  the  foreign  tribunal  as  to  English  law, 
and  any  other  mistake.  No  doubt  the  English  court  can,  without  arro- 
gance, say  that  where  there  is  a  difference  of  opinion  as  to  English  law, 
the  opinion  of  the  English  tribunal  is  probably  right ;  but  how  would  it 
be  if  the  question  had  arisen  as  to  the  law  of  some  of  the  numerous  por- 
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tioQS  of  the  British  dominiona  where  the  law  is  net  that  of  England? 
The  French  tribanal,  if  incidentally  inquiring  into  the  law  of  liauritiaa, 
where  French  law  prevails,  would  be  more  likely  to  be  right  than  the 
English  court ;  if  inquiring  into  the  law  of  Scotland  it  would  seem  that 
there  was  about  an  equal  chance  as  to  which  took  the  right  view.  If 
it  was  sought  to  enforce  the  foreign  Judgment  in  Scotland  the  chances 
as  to  which  court  was  right  would  be  altered.  Tet  it  surely  cannot  be 
said  that  a  judgment  shown  to  have  proceeded  on  a  mistaken  view  of 
Scotch  law  could  be  enforced  in  England  and  not  in  Scotland,  and  that 
one  proceeding  on  a  mistaken  view  of  English  law  could  be  enforced  in 
Scotland  but  not  in  England. 

If,  indeed,  foreign  judgments  were  enforced  by  our  courts  out  of 
politeness  and  courtesy  to  the  tribunals  of  other  countries,  one  could 
understand  its  being  said  that  though  our  courts  would  not  be  so  rude 
as  to  inquire  whether  the  foreign  court  had  made  a  mistake,  or  to  allow 
the  defendant  to  assert  that  it  had,  yet  that  if  the  foreign  court  itself 
admitted  its  blunder  they  would  not  then  act :  but  it  is  quite  contrary 
to  every  analogy  to  suppose  that  an  English  court  of  law  exercises  any 
discretion  of  this  sort.  We  enforce  a  legal  obligation,  and  we  admit 
any  defence  which  shows  that  there  is  no  legal  obligation  or  a  legal 
excuse  for  not  fulfilling  it ;  but  in  no  case  that  we  know  of  is  it  ever 
said  that  a  defence  shall  be  admitted  if  it  is  easily  proved,  and  rejected 
if  it  would  give  the  court  much  trouble  to  investigate  it.  Tet  on  what 
other  principle  can  we  admit  as  a  defence  that  there  is  a  mistake  of 
English  law  apparent  on  the  fkce  of  the  proceedings,  and  reject  a  de- 
fence that  there  is  a  mistake  of  Spanish  or  even  Scotch  law  apparent 
in  the  proceedings,  or  that  there  was  a  mistake  of  English  law  not  ap- 
parent on  the  proceedings,  but  which  the  defendant  avers  that  he  can 
show  did  exist. 

The  whole  law  was  much  considered  and  discussed  in  Gastrique  t;. . 
Imrie,  Law  Rep.  4  H.  L.  414,  448,  where  the  French  tribunal  had  made 
a  mistake  as  to  the  English  law,  and  under  that  mistake  had  decreed 
the  sale  of  the  defendant's  ship.  The  decision  of  the  House  of  Lords 
was,  that  the  defendant's  title  derived  under  that  sale  was  good,  not- 
^  withstanding  that  mistake :  Lord  Golonsay  pithily  saying,  ^'It  appears 
to  me  that  we  cannot  enter  into  an  inquiry  as  to  whether  the  French 
courts  proceeded  correctly,  either  as  to  their  own  course  of  procedure 
or  their  own  law,  nor  whether  under  the  ciroumstances  they  took  the 
proper  means  of  satisfying  themselves  with  respect  to  the  view  they 
took  of  the  English  law.  Nor  can  we  inquire  whether  they  were  right 
in  their  views  of  the  English  law.  The  question  is,  whether  under  the 
circumstances  of  the  case,  dealing  with  it  fairly,  the  original  tribunal 
did  proceed  against  the  ship,  and  did  order  the  sale  of  the  ship." 

The  question  in  Gastrique  v.  Imrie,  Law  Rep.  4  H.  L.  414,  was  as 
to  the  effect  on  the  property  of  a  judii^ment  ordering  a  ship,  locally  sit- 
uate in  France,  to  be  sold,  and  therefore  was  not  the  same  as  the  ques- 
tion in  this  case  as  to  what  effect  is  to  be  given  to  a  judgment  against 


SECT.  II.]  OODABD  V.  6BAT.  821 

the  person.  But  at  least  the  decision  in  Castrique  v,  Imrie,  supra, 
establishes  this,  that  a  mistake  as  to  English  law  on  the  part  of  a  for- 
eign tribanal  does  not  operate  in  all  cases  so  as  to  prevent  the  courts 
of  this  country  from  giving  effect  to  the  judgment. 

In  the  course  of  the  arguments  in  that  case  the  point  now  under  con- 
sideration was  raised.  In  the  opinion  I  delivered  at  the  bar  of  the 
House,  Law  Rep.  4  H.  L.  434-435,  the  cases  which  are  commonly  re- 
ferred to  as  authorities  for  the  opinion  expressed  by  Mr.  Smith  in  his 
note  to  Doe  v*  Oliver,  2  Sm.  L.  C.  2d  ed.  448,  are  referred  to.  We 
have  nothing  to  add  to  what  is  there  said.  And  in  the  case  of  Novelli 
V.  Rossi,  2  B.  &  Ad.  757,  it  wiil  be  found  on  perusing  the  Judgment  of 
Lord  Tenterden  that  it  does  not  contain  one  word  in  support  of  the 
doctrine  for  which  it  is  cited.  We  think  that  case  was  rightly  decided 
for  the  reasons  given  in  Castrique  v.  Imrie,  Law  Rep.  4  H.  L.  435 ; 
but  at  all  events  it  does  not  bear  out  Mr.  Smith's  position. 

For  these  reasons  we  have  come  to  the  conclusion  that  judgment 
should  be  given  for  the  plaintiffs. 

Hannen,  J.  I  agree  that  our  judgment  should  be  for  the  plaintiffs 
in  this  case,  but  as  I  do  not  entirely  concur  in  the  reasoning  by  which 
my  Brothers  Blackburn  and  Mellob  have  arrived  at  that  conclusion,  I 
desire  shortly  to  explain  the  ground  on  which  my  judgment  is  founded. 

I  think  that  the  authorities  oblige  us  (not  sitting  in  a  court  of  error) 
to  hold  that  the  defendants,  by  appearing  in  the  suit  in  France,  sub- 
mitted to  the  jurisdiction  of  the  French  tribunal,  and  thereby  created  a 
prima  facie  duty  on  their  part  to  obey  its  decision  ;  but  I  do  not  think 
that  any  authority  binds  us,  nor  am  I  prepared  to  decide  that  a  defend- 
ant, not  guilty  of  any  laches,  against  whom  a  foreign  judgment  in  per- 
sonam  has  been  given,  is  precluded  from  impeaching  it  on  the  ground 
that  it  appears  on  the  face  of  the  proceedings  to  be  based  on  an  incor- 
rect view  of  the  English  law,  even  though  there  may  be  evidence  that 
the  foreign  court,  knowingly  or  perversely,  refused  to  recc^nize  that 
law. 

I  do  not,  however,  enter  at  length  upon  the  consideration  of  this 
question,  because  I  have  arrived  at  the  conclusion  that  the  defendants 
in  this  case  were  guilty  of  laches.  It  does  not  appear  upon  the  face  of 
the  proceedings,  nor  at  all,  that  the  French  court  was  informed  of  what 
the  English  law  was.  It  was  the  duty  of  the  defendants  to  bring  to  the 
knowledge  of  the  French  court  the  provision  of  the  English  law  on 
which  they  now  for  the  first  time  rely,  and  hi^ving  failed  to  do  so,  they 
must  submit  to  the  consequences  of  their  own  negligence.  The  French 
courts,  like  our  own,  can  only  be  informed  of  foreign  law  by  appropri- 
ate evidence,  and  the  party  who  fails  to  produce  it  cannot  afterwards 
impeach  the  judgment  obtained  against  him  on  account  of  an  error  into 
which  the  foreign  court  has  fallen  presumably  in  consequence  of  his  own 
default.  Suitors  in  our  own  courts,  in  similar  circumstances,  must 
suffer  a  like  penalty  for  their  negligence.  A  defendant  who  has  omit- 
ted to  produce  evidence  which  was  procurable  at  the  trial  of  a  cause 
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cannot  have  a  rehearing  on  that  account ;  and  in  an  action  on  a  judg- 
ment of  one  of  our  own  courts,  we  do  not  permit  the  defendant  to  plead 
any  facts  which  might  have  been  pleaded  in  the  original  action.  These 
instances  offer  analogies  by  which  I  think  the  present  case  is  governed, 
and  on  this  ground  I  am  of  opinion  that  the  defendants  are  precluded 
from  impeaching  the  decision  of  the  French  tribunal,  and  that  our  judg- 
ment should  be  for  the  plaintiffs. 

Judgment  far  the  plaintiffs*^ 


PEMBERTON  v.   HUGHES. 
Court  of  Appkal.    1899. 
[Rep&rUd  Law  Reports,  [1899]  1  Chancery,  781.] 

This  was  an  action  brought  by  Itfrs.  ^^  Sarah  Elizabeth  Pemberton," 
who  claimed  to  be  the  widow  of  Francis  Alexander  Richard  Pemberton, 
deceased,  asking  for  a  declaration  that  under  a  deed-poll  executed  by 
him  on  April  15,  1891,  she  was  entitled  to  a  jointure  or  rent-charge  of 
£200  per  annum  issuing  out  of  certain  estates  in  Cambridgeshire  de- 
vised by  the  will  of  one  Christopher  Pemberton,  who  died  in  1850,  to 
Francis  A.  R.  Pemberton  for  life  with  remainder  to  his  first  and  other 
sons  in  tail.  On  December  20,  1890,  the  plaintiff  went  through  the 
ceremony  of  marriage  with  F.  A ,  R.  Pemberton,  then  the  tenant  for 

1  So  where  a  jodgment  has  been  obtained,  the  right  being  merged  in  the  jadgment, 
np  suit  can  be  maintained  on  the  original  cause  even  in  another  State.  Henderson  v, 
Stoniford,  105  Mass.  604.     See  Snydam  v.  Barber,  18  N.  Y.  468. 

The  doctrine  of  the  principal  case  is  held  in  most  jurisdictions  to-day.  Fisher  v. 
Fielding,  67  Conn.  91,  84  Atl.  714  ;  Baker  v.  Palmer,  83  III  568  ;  Rowland  v.  G.  R.  I. 
&  P.  R.  R.,  184  Mo.  474,  86  S.  W.  29 ;  Dunstan  v.  Higgina,  188  N.  Y.  70,  88  N.  E. 
729.  In  a  few  States,  however,  the  old  notion  that  a  foreign  judgment  is  prima  /acU 
eridence  of  a  claim  and  nothing  more,  appears  still  to  prevail.  Tonrigny  v.  Houle, 
88  Me.  406,  84  Atl.  158  ;  Taylor  v.  Barron,  80  N.  H.  78. 

A  nonsuit,  or  any  judgment  not  on  the  merits,  does  not  create  an  obligation  recog- 
nized in  another  State.  Homer  v.  Brown,  16  How.  854 ;  Hallum  v.  Dickinson,  47  Ark. 
120 ;  Rankin  p.  Barnes,  5  Bush,  30;  Haws  v.  Tieman,  68  Pa.  192;  Thorns  v.  King, 
95  Tenn.  60,  81  S.  W.  983. 

A  judgment  which  has  become  nnenforceable  where  rendered,  in  any  form  of  pro- 
ceeding, because  of  lapse  of  time  cannot  furnish  a  cause  of  action  in  another  State. 
Chapman  v.  Chapman,  48  Kan.  686,  29  Pac.  1071 ;  St  Louis  Type  Foundry  Co.  v, 
Jackson,  128  Mo.  119,  80  S.  W.  521  ;  Brown  v.  Peples,  10  Rich.  Eq.  475;  8  Clnnet, 
169  (Austria,  80  Oct.  77). 

Where  by  the  local  practice  judgment  in  an  action  on  a  bond  is  pronounced  for  the 
penal  sum,  but  execution  issues  only  for  the  amount  of  damages  found,  it  has  been  held 
that  this  may  be  sued  on  in  another  State,  but  as  a  judgment  for  the  amount  of  damages 
only.  Battey  v.  Holbrook,  11  Gray,  212.  In  Dimick  v.  Brooks,  21  Vt  569,  it  was 
held  that  no  action  at  all  could  be  maintained  in  another  State  upon  such  a  judgment. 
—Ed. 
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life  in  possession  of  the  devised  estates,  and  the  above-mentioned  deed- 
poll  was  subsequently  executed  by  him  in  assumed  exercise  of  a  power 
given  to  him  bj*  a  second  codicil  of  the  testator,  whereby,  after  settling 
some  further  estates,  the  testator  empowered  every  tenant  for  life  who 
might  be  in  possession  of  the  settled  estates  under  the  limitations  in 
his  will  and  second  codicil,  either  in  contemplation  of  or  after  mar- 
riage, by  deed  '^  to  appoint  to  or  in  favor  of  any  woman  whom  he 
should  marry  or  have  mah*ied  a  yearly  rent-charge  of  £200  or  not  ex* 
ceeding  that  sum,  to  be  issuing  out  of  his  said  estates  or  any  part 
thereof,  and  to  commence  from  the  decease  of  such  tenant  for  life,''  to 
be  payable  half-yearlj*  during  the  life  of  such  woman  for  her  jointure 
and  in  bar  of  dower. 

Francis  A.  R.  Pemberton  died  on  August  2,  1892,  without  issue, 
whereupon  the  plaintiff  claimed  to  be  entitled  to  her  jointure  under  the 
deed-poll.  Her  claim  was  however  disputed  by  the  defendants,  persons 
who  on  F.  A.  R  Pemberton's  death  became  entitled  in  possession  to 
the  settled  estates.  The  dispute  arose  under  the  following  circum- 
stances : 

In  February,  1884,  the  plaintiff  and  one  Holmes  Erwin,  who  were 
both  domiciled  and  resident  in  the  State  of  Florida,  were  married  in 
that  country  according  to  the  laws  thereof.  On  January  18,  1888, 
Erwin  —  he  and  the  plaintiff  being  then  in  Florida  —  obtained  from 
the  Florida  court  a  decree  against  the  plaintiff  for  divorce  on  the 
ground  of  her  violent  and  ungovernable  temper.  The  plaintiff  did  not 
appear  to  the  proceedings,  so  that  they  were  unopposed. 

At  the  date  of  the  plaintiff's  alleged  marriage  with  Francis  A.  R. 
Pemberton,  which  took  place  in  Florida,  Erwin  was  still  living  and  he 
had,  since  the  divorce,  married  again ;  and  what  the  defendants  now 
contended  was  that  the  Florida  divorce  was  invalid,  because  the  rules 
of  the  Florida  court  required  that  '*  ten  days  **  should  ''  intervene  " 
between  the  day  on  which  process  was  issued,  by  writ  of  subpoena 
against  the  defendant,  and  the  day  on  which  it  was  ^'  returnable  "  — 
called  *^  terminal "  days —  and  that  in  the  present  case  onl}*  nine  clear 
days,  in  fact,  intervened  between  the  day  on  which  the  writ  of  subpoena 
was  issued  and  the  day  on  which  it  was  returnable.  The  defendants  there- 
fore alleged  that  at  the  time  when  the  plaintiff  went  through  the  form 
of  marriage  with  Pemberton  she  was  still  the  wife  of  Erwin,  and  that 
consequently  she  was  not  the  widow  of  Pemberton  and  not  entitled  to 
the  jointure  as  such. 

After  considering  the  expert  evidence  —  which  was  conflicting  as  to 
whether  the  day  of  service  should  be  counted  as  one  of  the  **  ten " 
days  —  and  the  rules  of  the  Florida  court,  EscEWTrcH,  J.,  came  to  the 
conclusion  that  the  evidence  adduced  on  behalf  of  the  defendants  roust 
prevail,  and  that  *^  intervening  "  days  meant  '^  clear  "  days,  so  that  the 
^^  terminal'*  days  must  be  excluded  from  the  computation.  He  also 
came  to  the  conclusion  that  this  defect  in  procedure  went  to  the  root 
of  the  jurisdiction  of  the  Florida  court  and  was  fatal  to  the  validity  of 
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the  divorce.  He  accordingly  held  that  the  plaintifTB  case  failed,  and 
dismissed  the  action  with  costs. 

The  plaintiff  appealed.^ 

LiKDLET,  M.  R.,  after  stating  the  facts,  and  pointing  oat  that  the 
decree  for  divorce  had  been  made  by  a  court  having  jnrisdiction  in 
Florida  to  pronounce  divorces  between  persons  domiciled  and  resident 
in  Florida,  and  had  never  been  set  aside  or  reversed,  and  now  stood 
as  a  final  and  subsisting  decree,  proceeded :-»... 

Assuming  that  the  defendants  are  right,  and  that  the  decree  of  divorce 
is  void  by  the  law  of  Florida,  it  by  no  means  foUows  that  it  ought  to  be 
so  regarded  in  this  conntr}*.  It  sounds  paradoxical  to  say  that  a  decree 
of  a  foreign  court  should  be  regarded  here  as  more  eflScacious  or  with 
more  respect  than  it  is  entitled  to  in  the  country  in  which  it  was  pro- 
nounced. But  this  paradox  disappears  when  the  principles  on  which 
English  courts  act  in  regarding  or  disregarding  foreign  Judgments  are 
borne  in  mind.  If  a  Judgment  is  pronounced  by  a  foreign  court  over  per- 
sons within  its  Jurisdiction  and  in  a  matter  with  which  it  is  competent  to 
deal,  English  courts  never  investigate  the  propriety  of  the  proceedings 
in  the  foreign  court,  unless  they  offend  against  English  views  of  substan- 
tial Justice.  Where  no  substantial  Justice,  according  to  English  notions, 
is  offended,  all  that  English  courts  look  to  is  the  finality  of  the  Judgment 
and  the  Jurisdiction  of  the  court,  in  this  sense  and  to  this  extent — 
namely,  its  competence  to  enteilain  the  sort  of  case  which  it  did  deal 
with,  and  its  competence  to  require  the  defendant  to  appear  before  it 
If  the  court  had  Jurisdiction  in  this  sense  and  to  this  extent,  the  courts 
of  this  country  never  inquire  whether  the  Jurisdiction  has  been  prop- 
erl}'  or  improperly  exercised,  provided  always  that  no  substantifd  in- 
justice, according  to  English  notions,  has  been  committed. 

There  is  no  doubt  that  the  courts  of  this  country  will  not  enforce  the 
decisions  of  foreign  courts  which  have  no  Jnrisdiction  in  the  sense  above 
explained  —  t.  «.,  over  the  subject-matter  or  over  the  persons  brought 
before  them.  Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155 ;  Rousillon 
V.  Rousillon  (1880),  14  Ch.  D.  851 ;  Price  v.  Dewhurst  (1888),  4  My. 
A  Cr.  76 ;  Buchanan  i;.  Rucker,  9  Easty  192 ;  Sirdar  Gnrdyal  Singh  v. 
Rajah  of  Faridkote,  [1894]  A.  C.  670.  But  the  Jurisdiction  which  alone 
is  important  in  these  matters  is  the  competence  of  the  court  in  an  in- 
ternational sense  —  t.  «•«  its  territorial  competence  over  the  subject- 
matter  and  over  the  defendant.  Its  competence  or  jurisdiction  in  any 
other  sense  is  not  regarded  as  material  by  the  courts  of  this  country. 
This  is  pointed  out  by  lir.  Westlake  (International  Law,  8d  ed. 
§  828)  and  by  Foote  (Private  International  Jurisprudence,  2d  ed. 
547),  and  is  illustrated*  by  Vanquelin  r.  Bouard,  15  C.  B.  (n.  s.)  841. 
That  was  an  action  on  a  Judgment  obtained  in  France  on  a  bill  of  ex- 

^  Put  of  the  ttatemmt  of  ftets,  the  mi|pimenti  of  ooaD«l,  pert  of  the  opinion  of 
LiiTDLKT,  M.  R^  in  which  he  considered  the  evidence  ■•  to  the  lew  of  Florida,  end 
the  concurring  opinions  of  BiOBT  end  Vauobav  Wn,TJAifw,.L,  J  J.,  axe  omitted.— 
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change.  The  coart  was  competent  to  try  Boch  actions,  and  the  de- 
fendant was  within  its  jurisdiction.  He  let  Judgment  go  by  default, 
and  in  the  action  in  this  country  on  the  judgment  he  pleaded  that  by 
French  law  the  French  court  had  no  jurisdiction,  because  the  defendant 
was  not  a  ti*ader  and  was  not  resident  in  a  particular  town  where  the 
cause  of  action  arose.  In  other  words,  the  defendant  pleaded  that  the 
French  action  was  brought  in  the  wrong  court  (see  the  13th  plea).  The 
Court  of  Common  Pleas  held  the  plea  bad,  and  that  the  defence  set  up 
by  it  should  have  been  raised  in  the  French  action.  The  French  action 
in  Vanquelin  v.  Bouard,  supra^  was  an  action  in  personam^  and  the 
parties  to  the  action  in  France  were  also  the  parties  to  the  action 
brought  in  this  country  on  the  French  judgment.  The  decision,  there- 
fore, does  not  exactly  cover  the  present  case,  but  it  goes  far  to  show 
that  the  defendants'  contention  in  this  case  cannot  be  supported. 

The  defendants'  contention  entirely  ignores  the  distinction  between 
the  jurisdiction  of  tribunals  from  an  international  and  their  jurisdiction 
from  a  purely  municipal  point  of  view.  But  that  distinction  rests  on 
good  sense,  and  is  recogni2ed  by  modem  writers  on  private  inter- 
national law ;  (see  Westlake  and  Foote  (uM  sup.)  and  Piggott  on  For- 
eign Judgments,  2d  ed.  p.  129  et  seq.  He  sa3's  (p.  130):  ''The 
jurisdiction  to  pronounce  judgment  in  a  suit  depends  solely  on  the 
right  to  summon  a  person  before  the  tribunal  to  defend  the  suit" 

Wharton's  Conflict  of  Laws  §  792  et  seq.^  contains  a  careful  review 
of  the  question  by  a  learned  American  lawyer,  and  brings  out  the  dis- 
tinction very  clearly:  see  sections  801,  812.  In  section  812  he  sa^-s: 
*'The  true  test  seems  to  be,  competency  according  to  the  rules  of 
international  law:"  and  it  is  plain  that  these  do  not  include  mere 
rules  of  procedure. 

In  Dicey's  Conflict  of  Laws  there  are  some  valuable  chapters  —  xi. 
p.  361,  and  zvi.  p.  400  — on  the  jurisdiction  of  foreign  courts ;  and  in 
them  will  be  found  various  meanings  of  the  expression,  *'  court  of 
competent  jurisdiction."  These  various  meanings  show  the  danger  of 
using  that  expression  without  taking  care  to  avoid  the  confusion  to 
which  they  otherwise  give  rise. 

It  may  be  safely  said  that,  in  the  opinion  of  writers  on  international 
law,  and  for  international  purposes,  the  jurisdiction  or  the  competency 
of  a  court  does  not  depend  upon  the  exact  observance  of  its  own  rules 
of  procedure.  The  defendants'  contention  is  based  upon  the  assump- 
tion that  an  irregularity  in  procedure  of  a  foreign  court  of  competent 
jurisdiction  in  the  sense  above  explained  is  a  matter  which  the  courts  of 
this  country  are  bound  to  recognize  if  such  irregularity  involves  nullity 
of  sentence.  No  authority  can  be  found  for  anj'  such  proposition ; 
and,  although  I  am  not  aware  of  any  English  decision  exactly  to  the 
contrary,  there  are  many  which  are  so  inconsistent  with  it  as  to  show 
that  it  cannot  be  accepted. 

A  judgment  of  a  foreign  court  having  jurisdiction  over  the  parties 
and  subject-matter  —  i.  e.,  having  jurisdiction  to  summon  the  defend* 
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ants  before'  it  and  to  decide  sach  matters  as  it  has  decided  —  cannot 
be  impeached  in  this  country  on  its  merits.  Castriqae  v.  Imrie,  L.  R. 
4  H.  L.  414  (in  rem.) ;  Godard  v.  Gray,  L.  E.  6  Q.  B.  139  (in  per- 
sonam) ;  Messina  v.  Petrococchino  (1872),  L.  B.  4  P.  C.  144  (in  per- 
sonam). It  is  quite  inconsistent  with  those  cases,  and  also  with 
Vanquelin  v.  Bouard,  supra,  to  hold  that  such  a  Judgment  can  be  im- 
peached here  for  a  mere  error  in  procedure.  And  in  Gastrique  v, 
Imrie,  supra,  Lord  Colonsay  said,  L.  E.  4  H.  L.  448,  that  no  inquiry  on 
such  a  matter  should  be  made. 

A  decree  for  divorce,  altering  as  it  does  the  status  of  the  parties 
and  affecting,  as  it  may  do,  the  legitimacj'  of  their  after-born  children, 
is  much  more  like  a  judgment  in  rem  than  a  judgment  in  personam  ; 
see  Niboyet  v.  Niboyet  (1878),  4  P.D.  1,12.  And  where  there  are 
differences  between  the  two,  the  decisions  on  foreign  judgments  in  rem 
are  better  guides  for  tlie  determination  of  this  case  than  decisions  of 
foreign  judgments  in  personam.  The  leading  cases  on  foreign  judg- 
ments in  rem  are  Doglioni  v.  Crispin,  L.  R  1  H.  L.  301 ;  Castrique  v, 
Imrie,  supra;  In  re  Trufort,  36  Ch.  D.  600.  There  is  nothing,  how- 
ever, in  thd  decisions  in  these  cases  to  assist  the  defendants.  On  the 
contrary,  the  judgments  delivered  in  them  are,  in  my  opinion,  adverae 
to  the  defendants'  contention. 

In  Doglioni  v.  Crispin,  supra,  a  Portuguese  court  decided  that  the 
respondent  was  the  natural  son  of  a  deceased  man  domiciled  in  Por- 
tugal, and  not  a  '^  noble,"  and  that  the  respondent  was  consequently 
entitled  to  succeed  to  his  father's  personal  estate.  The  appellant  was 
a  party  to  those  proceedings,  but  she  afterwards  claimed  the  property' 
in  question  under  a  will  of  the  deceased.  She  was  held  precluded 
firom  disputing  the  Portuguese  decree.  Lord  Cranworth  distinctly 
stated  (L.  R  1  H.  L.  315),  that  the  decision,  having  been  pronounced 
by  a  court  of  competent  jurisdiction,  was  one  which  English  courts 
were  ^^  bound  to  receive  without  inquiry  as  to  its  conformity  or  non- 
conformity with  the  laws  of  the  country  where  it  was  pronounced ;  " 
and  a  little  lower  Lord  Cranworth  stated  that,  in  his  opinion,  evidence 
to  show  that  the  decision  was  not  in  accordance  with  Portuguese  law 
ought  not  to  have  been  received.  Lord  Cranworth's  judgment  did  not, 
as  I  understand  it,  turn  on  the  fact  that  the  appellant  was  personally 
estopped  from  disputing  the  Portuguese  judgment  because  she  was  a 
party  to  the  proceedings  in  Portugal ;  his  decision  was  based  on'  the 
competence  of  the  court  and  the  nature  of  the  controversy  before  it 
It  is  necessary,  however,  to  bear  in  mind  that  undefended  proceedings 
for  divorce  require  to  be  very  narrowly  scrutinized,  for  such  divorces 
may  be  easily  connived  at.  It  is  unnecessary  to  consider  whether  an 
English  court  would  recognize  a  foreign  divorce  proved  to  have  been 
obtained  by  collusion,  even  if  the  parties  divorced  were  foreigners 
domiciled  and  resident  within  the  jurisdiction  of  the  foreign  court.  No 
collusion  is  relied  upon  or  proved  in  the  present  case.  If,  therefore, 
the  principles  above  explained  are  oorrecty  I  see  no  groand  on  which 
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an  English  court  can  refuse  to  recognize  the  validity  of  the  divorce  in 
question  in  this  case,  unless  it  be  on  one  or  other  of  the  two  following 
grounds :  namely,  (1)  that  a  foreign  divorce  decree  pronounced  in  an 
undefended  action  will  never  be  recognized  in  this  country ;  or  (2)  that 
the  courts  of  this  country  will  not  recognize  any  divorce  even  of  for- 
eigners for  any  causes  other  than  those  for  which  a  divorce  can  be 
obtained  in  this  country.  To  lay  down  now  for  the  first  time  either  of 
these  doctrines  is,  in  my  judgment,  quite  impossible,  nor  were  they 
alluded  to  by  counsel.  I  thought  it,  however,  desirable  to  mention 
them,  in  order  that  it  might  not  be  supposed  that  they  had  been  over- 
looked. 

In  the  result  the  appeal  must  be  allowed  and  the  judgment  reversed, 
and  a  declaration  be  made  that  the  plaintiff  is  entitled  to  the  £200  a 
year,  with  an  account  and  order  for  payment.  The  defendants  must 
pay  the  costs  of  the  action  and  of  the  appeal 


HILTON  v.  GUTOT. 
SuPRKMB  Court  of  thk  United  States.    1895. 
[Reported  159  UhiUd  States,  118.] 

The  first  of  these  two  cases  was  an  action  at  law,  brought  December 
18,  1885,  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  Gnstave  Bertin  Guyot,  as  ofllcial  liquidator 
of  th^  firm  of  Charles  Fortin  &  Co.,  and  by  the  surviving  members  of 
that  firm,  all  aliens  and  citizens  of  the  Republic  of  France,  against 
Henry  Hilton  and  William  Libbey,  citizens  of  the  United  States  and  of 
the  State  of  New  York,  and  trading  as  copartners,  in  the  cities  of  New 
York  and  Paris  and  elsewhere,  under  the  firm  name  of  A.  T.  Stewart 
&  Co.  The  action  was  upon  a  judgment  recovered  in  a  French  court 
at  Paris  in  the  Republic  of  France  by  the  firm  of  Charles  Fortin  &  Co., 
all  whose  members  were  French  citizens,  against  Hilton  and  Libbej*, 
trading  as  copartners  as  aforesaid,  and  citizens  of  the  United  States 
and  of  the  State  of  New  York. 

The  answer  of  the  defendants  alleged  that  they  appeared  in  the 
French  court  solely  for  the  purpose  of  protecting  their  property  there ; 
that  there  were  gross  fhiuds  in  the  accounts  of  Fortin  &  Co. ;  that  the 
trial  was  not  a  fair  one;  that  by  the  law  of  France  if  such  a  judgment 
had  been  obtained  in  the  United  States  the  merits  of  it  would  be  re- 
examined in  the  French  courts. 

The  defendants,  on  June  22,  1888,  filed  a  bill  in  equity  against  the 
plaintiffs,  setting  forth  the  same  matters  as  in  their  answer  to  the  action 
at  law,  and  praying  for  a  discovery,  and  for  an  injunction  against  the 
prosecution  of  the  action.    To  that  bill  a  plea  was  filed,  setting  up  the 
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French  jadgments ;  and  upon  a  hearing  the  bill  was  dismissed.  42  Fed. 
Rep.  249.  From  the  decree  dismissing  the  bill  an  appeal  was  t4ikeD, 
which  was  the  second  case  now  before  this  court. 

The  action  at  law  afterwards  came  on  for  trial  by  a  jury.  The  court 
directed  a  verdict  for  the  plaintiffs  in  the  sum  of  $277,775.44,  being  the 
amount  of  the  French  judgment  and  interest.  The  defendants,  having 
duly  excepted  to  the  rulings  and  direction  of  the  court,  sued  out  a  writ 
of  error. 

The  writ  of  error  in  the  action  at  law  and  the  appeal  in  the  suit  in 
equity  were  argued  together  in  this  court  in  January,  1894,  and  by 
direction  of  the  court  were  reargued  in  April,  1894.^ 

Gray,  J.^  In  order  to  appreciate  the  weight  of  the  various  author- 
ities cited  at  the  bar,  it  is  important  to  distinguish  different  kinds 
of  judgments.  Every  foreign  judgment,  of  whatever  nature,  in  order  to 
be  entitled  to  any  effect,  must  have  been  rendered  by  a  court  having 
jurisdiction  of  the  cause,  and  upon  regular  proceedings  and  due  notice. 
In  alluding  to  different  kinds  of  judgments,  therefore,  such  jurisdiction, 
proceedings,  and  notice  will  be  assumed.  It  will  also  be  assumed  that 
they  are  untainted  by  fraud,  the  effect  of  which  will  be  considered 
later. 

A  judgment  in  rem,  adjudicating  the  title  to  a  ship  or  other  movable 
property  within  the  custody  of  the  court,  is  treated  as  valid  everywhere. 
As  said  by  Chief  Justice  Marshall:  ^^The  sentence  of  a  competent 
court,  proceeding  in  rem,  is  conclusive  with  respect  to  the  thing  itself, 
and  operates  as  an  absolute  change  of  the  property.  Bj'such  sentence, 
the  right  of  the  former  owner  is  lost,  and  a  complete  title  given  to  the 
person  who  claims  under  the  decree.  No  court  of  coordinate  jurisdic- 
tion can  examine  the  sentence.  The  question,  therefore,  respecting  its 
conformit}'  to  general  or  municipal  law  can  never  arise,  for  no  coordi- 
nate tribunal  is  capable  of  making  the  inquiry."  Williams  t;.  Armroyd, 
7  Cranch,  423,  482.  The  most  common  illustrations  of  this  are  de- 
crees of  courts  of  admiralty  and  prize,  which  proceed  upon  principles 
of  international  law.  Croudson  v.  Leonard,  4  Cranch,  484  ;  Williams 
V.  Armroyd,  above  cited ;  Ludlow  v.  Dale,  1  Johns.  Cas.  16.  But  the 
same  rule  applies  to  judgments  m  retn  under  municipal  law.  Hudson 
V,  Guestier,  4  Cranch,  293 ;  Ennis  v.  Smith,  14  How.  400,  480 ;  Wis- 
consin V.  Pelican  Ins.  Co.,  127  U.  S.  265,  291 ;  Scott  v.  McNeal,  154 
U.  S.  34,  46;  Castrique  v.  Imrie,  L.  R.  4  H.  L.  414;  Monroe  v. 
Douglas,  4  Sandf.  Ch.  126. 

A  judgment  affecting  the  status  of  pei*sons,  such  as  a  decree  con- 
firming or  dissolving  a  marriage,  is  recognized  as  valid  in  every  country, 
unless    contrary  to  the  policy  of   its  own  law.     Cottington's  case, 

1  The  statement  of  facts  is  abridged,  and  arguments  of  ooansel  are  omitted.  Part 
of  the  opinion  of  the  court  is  omitted.'  —  Ed. 

'  Part  of  the  opinion  is  omitted.  See  the  dt>inion  at  laige  for  an  ezhaustlTe  coUeo- 
tion  of  authorities.  —  En. 
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2  SwEDS.  326;  Boacb  v.  Garvan,  1  Yes.  Sen.  157;  Harvey  v.  Far- 
nie,  8  App.  Cas.  48 ;  Cheelj  v.  Clayton,  110  U.  S.  701.  It  was  of  a 
foreign  sentence  of  divorce,  that  Lord  Chancellor  Nottingham,  in  the 
House  of  Lords,  in  1688,  in  Cottington's  case,  above  cited,  said:  '^  It 
is  against  the  law  of  nations  not  to  give  credit  to  the  judgments  and 
sentences  of  foreign  countries,  till  they  be  reversed  by  the  law,  and 
according  to  the  form,  of  those  countries  wherein  they  were  given. 
For  what  right  hath  one  kingdom  to  reverse  the  judgment  of  another? 
And  how  can  we  refuse  to  let  a  sentence  take  place  till  it  be  reversed  ? 
And  what  confusion  would  follow  in  Christendom,  if  they  should  serve 
us  so  abroad,  and  give  no  credit  to  our  sentences." 

Other  judgments,  not  strictly  in  rem^  under  which  a  person  has  been 
compelled  to  pay  money,  are  so  far  conclusive  that  the  justice  of  the 
payment  cannot  be  impeached  in  another  country,  so  as  to  compel  him 
to  pay  it  again.  For  instance  a  judgment  in  foreign  attachment  is  con- 
clusive, as  between  the  parties,  of  the  right  to  the  property  or  money 
attached.  Story  on  Conflict  of  Laws  (2d  ed.),  S  592  a.  And  if,  on  the 
dissolution  of  a  partnership,  one  partner  promises  to  indemnify  the 
other  against  the  debts  of  the  partnership,  a  judgment  for  such  a 
debt,  under  which  the  hitter  has  been  compelled  to  pay  it,  is  conclusive 
evidence  of  the  debt  in  a  suit  by  him  to  recover  the  amount  upon  the 
promise  of  indemnity.  It  was  of  such  a  judgment^  and  in  such  a  suit, 
that  Lord  Nottingham  said :  ^'  Let  the  plaintiff  receive  back  so  much 
of  the  money  brought  into  court  as  may  be  adequate  to  the  sum  paid  on 
the  sentence  for  custom,  the  justice  whereof  is  not  examinable  here." 
Gold  V.  Canham  (1689),  2  Swans.  825;  s.  c.  1  Cas.  in  Ch.  811.  See 
also  Tarleton  v.  Tarleton,  4  M.  &  S.  20 ;  Konitzky  v.  Meyer,  49  N.  Y. 
571. 

Other  foreign  judgments  which  have  been  held  conclusive  of  the 
matter  adjudged  were  judgments  discharging  obligations  contracted  in 
the  foreign  country  between  citizens  or  residents  thereof.  Story's  Con- 
flict of  Laws,  §§  830-841 ;  May  v.  Breed,  7  Cush.  15.  Such  was  the 
case,  cited  at  the  bar,  of  Burroughs  or  Burrows  v.  Jamineau  or  Jemino, 
Mos.  1 ;  s.  c.  2  Stra.  738 ;  2  Eq.  Cas.  Ab.  525,  pL  7 ;  12  Vin.  Ab.  87, 
pi.  9 ;  Sel.  Cas.  in  Ch.  69 ;  1  Dick.  48. 

In  that  case,  bills  of  exchange,  drawn  in  London,  were  negotiated, 
indorsed,  and  accepted  at  Leghorn  in  Italy,  by  the  law  of  which  an  ac- 
ceptance became  void  if  the  drawer  failed  without  leaving  effects  in  the 
acceptor's  hands.  The  acceptor,  accordingly,  having  received  advices 
that  the  drawer  had  failed  before  the  acceptances,  brought  a  suit  at  Leg- 
horn against  the  last  indorsees,  to  be  discharged  of  his  acceptances, 
paid'  the  money  into  court  and  obtained  a  sentence  there,  by  which  the 
acceptances  were  vacated  as  against  those  indorsees  and  all  the  in- 
dorsers  and  negotiators  of  the  bills,  and  the  money  deposited  was  re- 
turned to  him.  Being  afterwards  sued  at  law  in  England  by  subsequent 
holders  of  the  bills,  he  applied  to  the  Court  of  Chancery  and  obtained  a 
perpetual  injunction.     Lord  Chancellor  King,  as  reported  by  Strange, 
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^^  was  clearly  of  opinion  that  this  cause  was  to  be  determined  according 
to  the  local  laws  of  the  place  where  the  bill  was  negotiated,  and  the 
plaintiff's  acceptance  of  the  bill  haying  been  vacated  and  declared  void 
by  a  court  of  competent  Jurisdiction,  he  thought  that  sentence  was  con- 
clusive and  bound  the  Court  of  Chancery  here ; "  as  reported  in  Viner, 
that  ^^  the  court  at  Leghorn  had  Jurisdiction  of  the  thing,  and  of  the 
persons ; "  and,  as  reported  by  Mosely,  that,  though  '^  the  last  indor- 
sees had  the  sole  property  of  the  bills,  and  were  therefore  made  the 
only  parties  to  the  suit  at  Leghorn,  yet  the  sentence  made  the  accept- 
ance void  against  the  now  defendants  and  all  others."  It  is  doubtful, 
at  the  least,  whether  such  a  sentence  was  entitled  to  the  effect  given  to 
it  by  Lord  Chancellor  King.  See  Novelli  v.  Rossi,  2  B.  &  Ad.  757 ; 
Castrique  v.  Imrie,  L.  R  4  H.  L.  414,  485;  2  Smith's  Lead.  Cas.  (2d 
ed.)  450. 

The  remark  of  Lord  Hardwicke,  arguendo^  as  Chief  Justice,  in 
Boucher  v.  Lawson  (1734),  that  ^^  the  reason  gone  upon  by  Lord 
Chancellor  King,  in  the  case  of  Burroughs  v.  Jamineau,  was  certainly 
right,  that  where  any  court,  whether  foreign  or  domestic,  that  has  the 
proper  jurisdiction  of  the  case,  makes  a  determination,  it  is  conclusive 
to  all  other  courts,"  evidently  had  reference,  as  the  context  shows,  to 
Judgments  of  a  court  having  Jurisdiction  of  the  thing ;  and  did  not 
touch  the  effiect  of  an  executory  Judgment  for  a  debt.  Cas.  temp. 
Hardw.  85,  89 ;  s.  c.  Cunningham,  144,  148. 

In  former  tiroes,  foreign  decrees  in  admiralty  in  personam  -were 
executed,  even  by  imprisonment  of  the  defendant,  by  the  Court  of  A.d- 
miralt}'  in  England,  upon  letters  rogatorj*  from  the  foreign  sovereign, 
without  a  new  suit.  Its  right  to  do  so  was  recognized  by  the  Court  of 
King's  Bench  in  1607  in  a  case  of  habects  corpus,  cited  by  the  plaintiffs, 
and  reported  as  follows:  **  If  a  man  of  Frizeland  sues  an  Englishman 
in  Frizeland  before  the  Governor  there,  and  there  recovers  against  him 
a  certain  sum ;  upon  which  the  Englishman,  not  having  sufficient  to 
satisfy  it,  comes  into  England,  upon  which  the  Governor  sends  his 
letters  massive  into  England,  omnes  magistratus  infra  regnum  Anglice 
rogans,  to  make  execution  of  the  said  Judgment.  The  Judge  of  the 
Admiralty  may  execute  this  Judgment  by  imprisonment  of  the  part}-,  and 
he  shall  not  be  delivered  by  the  common  law ;  for  this  is  by  the  law  of 
nations,  that  the  Justice  of  one  nation  should  be  aiding  to  tlie  justice  of 
another  nation^  and  for  one  to  execute  the  judgment  of  the  other ;  and 
the  law  of  England  takes  notice  of  this  law,  and  the  Judge  of  the  Ad- 
miralty is  the  proper  magistrate  for  this  purpose ;  for  he  only  hath  the 
execution  of  the  civil  law  within  the  realm.  Pasch.  5  Jac.  B.  R.,  Weir's 
case,  resolved  upon  an  habecu  corpus,  and  remanded."  1  Rol.  Ab'.  580, 
pi.  12 ;  6  Vin.  Ab.  512,  pi.  12.  But  the  onl}'  question  there  i*aised  or 
decided  was  of  the  power  of  the  English  Court  of  Admiralty,  and  not 
of  the  conclusiveness  of  the  foreign  sontence;  and  in  later  times  the 
mode  of  enforcing  a  foreign  decree  in  admiralty  is  by  a  new  libel.  See 
The  City  of  Mecca,  5  P.  D.  28,  and  6  P.  D.  106. 
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The  extraterritorial  effect  of  Jadgments  in  perso/iamy  at  law  or  in 
eqaity,  may  differ,  according  to  the  parties  to  the  cause.  A  judgment 
of  that  kind  between  two  citizens  or  residents  of  the  country,  and 
thereby  subject  to  the  jurisdiction,  in  which  it  is  rendered,  may  be  held 
conclusive  as  between  them  everywhere.  So,  if  a  foreigner  invokes  the 
jurisdiction  by  bringing  an  action  against  a  citizen,  both  may  be  held 
bound  by  a  judgment  in  favor  of  either.  And  if  a  citizen  sues  a  for- 
eigner, and  judgment  is  rendered  in  favor  of  the  latter,  both  may  be 
held  equally  bound.  Ricardo  v.  Garcias,  12  GL  &  Fin.  368 ;  The  Grief- 
swald,  Swabe}',  430,  435 ;  Barber  v.  Lamb,  8  C.  B.  (n.  s.)  95 ;  Lea  v. 
Deakin,  11  Biss.  23. 

The  effect  to  which  a  judgment,  purely  executory,  rendered  in  favor 
of  a  citizen  or  resident  of  the  country,  in  a  suit  there  brought  by  him 
against  a  foreigner,  may  be  entitled  in  an  action  thereon  against  the 
latter  in  his  own  country  —  as  is  the  case  now  before  us  —  presents  a 
more  difficult  question,  upon  which  there  has  been  some  diversity,  of 
opinion. 

Early  in  the  last  century,  it  was  settled  in  England  that  a  foreign 
judgment  on  a  debt  was  considered  not,  like  a  judgment  of  a  domestic 
court  of  record,  as  a  record  or  a  specialty,  a  lawful  consideration  for 
which  was  conclusively  presumed ;  but  as  a  simple  contract  only.  .  .  . 

In  recent  times,  foreign  judgments  rendered  within  the  dominions 
of  the  English  Crown,  and  under  the  law  of  England,  after  a  trial 
on  the  merits,  and  no  want  of  jurisdiction,  and 'no  fraud  or  mistake, 
being  shown  or  offered  to  be  shown,  have  been  treated  as  conclusive 
by  the  highest  courts  of  New  York,  Maine,  and  Illinois.  Lazier  v. 
Wescott  (1862),  26  N.  Y.  146,  150 ;  Dunstan  v.  Higgins  (1893),  138 
N.  Y.  70,  74 ;  Rankin  v.  Goddard  (1866),  54  Me.  28,  and  (1868)  55 
Me.  389  ;  Baker  v.  Palmer  (1876),  83  III.  568.  In  two  early  cases  in 
Ohio,  it  was  said  that  foreign  judgments  were  conclusive,  unless  shown 
to  have  been  obtained  by  fraud.  Silver  Lake  Bank  v.  Harding  (1832), 
5  Ohio,  545,  547;  Anderson  v.  Anderson  (1837),  8  Ohio,  108,  110. 
But  in  a  later  case  in  that  State  it  was  said  that  they  were  only  prima 
facie  evidence  of  indebtedness.  Pelton  v.  Platner  (1844),  13  Ohio, 
209,  217.  In  Jones  v.  Jamison  (1860),  15  La.  Ann.  35,  the  decision 
was  only  that,  by  virtue  of  the  statutes  of  Louisiana,  a  foreign  judg- 
ment merged  the  original  cause  of  action  as  against  the  plaintiff.  .  .  . 

In  view  of  all  the  authorities  upon  the  subject,  and  of  the  trend  of 
judicial  opinion  in  this  country  and  in  England,  following  the  lead  of 
Kent  and  Story,  we  are  satisfied  that,  where  there  has  been  opportunity 
for  a  full  and  fair  trial  abroad  before  a  court  of  competent  jurisdiction, 
conducting  the  trial  upon  regular  proceedings,  after  due  citation  or 
voluntary  appearance  of  the  defendant,  and  under  a  system  of  juris- 
prudence likely  (o  secure  an  impartial  administration  of  justice  between 
the  citizens  of  its  own  country  and  those  of  other  countries,  and  tlicre 
is  nothing  to  show  either  prejudice  in  the  court,  or  in  the  system  of 
laws  under  which  it  was  sitting,  or  fraud  in  procuring  the  judgment,  or 
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any  other  special  reaaon  why  the  comity  of  this  nation  shoold  not 
allow  it  foil  effect,  the  oieritB  of  the  case  sbonkl  not,  in  an  actioa 
broagbt  in  this  coontry  apon  the  Jadgment,  be  tried  afreah,  as  on  m 
new  trial  or  an  appeal,  upon  the  mere  assertion  of  the  party  that  the 
Judgment  was  erroneoas  in  law  or  in  fact.  The  defendants,  therefore^ 
cannot  be  permitted,  npon  that  general  groond,  to  contest  the  yaliditj 
or  the  effect  of  the  judgment  sued  on. 

But  tbe3'  have  sought  to  impeach  that  Judgment  npon  several  other 
grounds,  which  require  separate  consideration. 

It  is  objected  that  the  appearance  and  litigation  of  the  defendants  in 
the  French  tribunals  were  not  voluntary,  but  by  legal  compulsion,  and 
therefore  that  the  French  courts  never  acquired  such  Jurisdiction  over 
the  defendants,  that  they  should  be  held  bound  by  the  Judgment 

Upon  the  question  what  should  be  considered  such  a  voluntary  ap* 
pearance,  as  to  amount  to  a  submission  to  the  Jurisdiction  of  a  foreign 
court,  there  has  been  some  difference  of  opinion  in  England.  .  .  . 

But  it  is  now  settled  in  England  that,  while  aa  apx)earance  by  the 
defendant  in  a  court  of  a  foreign  country,  for  the  purpose  of  protect- 
ing his  property  already  in  the  possession  of  that  court,  may  not  be 
deemed  a  voluntary  appearance,  yet  an  appearance  solely  for  the  pur- 
pose of  protecting  other  property  in  that  country  from  seizure  is 
considered  as  a  voluntary  appearance.  De  Cosse  Brissac  v,  Rathbone 
(1860),  6  H.  &  N.  301 ;  s.  o.  20  Law  Journal  (h.  s.),  Ezch.  238 ; 
Schibsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155,  162 ;  Voinct  v. 
Barrett  (1885),  1  Cab.  &  El.  554;  s.  c.  54  Law  Journal  (n.  s.),  Q.  B. 
521,  and  55  Law  Journal  (n.  s.),  Q.  B.  39. 

The  present  case  is  not  one  of  a  person  travelling  through  or  casu- 
ally found  in  a  foreign  country.  The  defendants,  although  they  were 
not  citizens  or  residents  of  France,  but  were  citizens  and  residents  of 
the  State  of  New  York,  and  their  principal  place  of  business  was  in 
the  city  of  New  York,  yet  had  a  storehouse  and  an  agent  in  Paris, 
and  were  accustomed  to  purehase  large  quantities  of  goods  there, 
although  they  did  not  make  sales  in  France.  Under  such  circum- 
stances, evidence  that  their  sole  object  in  appearing  and  carrying  on 
the  litigation  in  tlie  French  courts  was  to  prevent  property,  in  their 
storehouse  at  Paris,  belonging  to  them,  and  within  the  Jurisdiction,  but 
not  in  the  custody,  of  those  courts,  fh>m  being  taken  in  satisfaction  of 
any  Judgment  that  might  be  recovered  against  them,  would  not,  ac- 
cording to  our  law,  show  that  those  courts  did  not  acquire  Jurisdiction 
of  the  persons  of  the  defendants.  .  .  . 

It  is  now  established  in  England  by  well  considered  and  strongly 
reasoned  decisions  of  the  Court  of  Appeal,  that  foreign  Judgments 
may  be  impeached,  if  procured  by  false  and  fraudulent  representations 
and  testimony  of  the  plaintiff,  even  if  the  same  question  of  fraud  was 
presented  to  and  decided  by  the  foreign  court.  ^  .  .  . 

1  Citiug  Aboaloff  v.  Oppenheimer,  10  Q.  B.  D.  295 ;  Vadala  o.  Lawet,  25  Q.  B.  D. 
810 ;  Croxat  v.  Brogden,  [1894]  2  Q.  B.  80.  —  En. 
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Bat  whether  these  decisions  can  be  followed  in  regard  to  foreign 
Jndgments,  consistently  with  our  own  decisions  as  to  impeaching  do- 
mestic judgments  for  fraud,  it  is  unnecessary  in  this  case  to  determine, 
because  there  is  a  distinct  and  independent  ground  upon  which  we 
are  satisfied  that  the  comity  of  our  nation  does  not  require  us  to  , 
give  conclusive  effect  to  the  judgments  of  the  courts  of  France ;  and 
that  ground  is,  the  want  of  reciprocity,  on  the  part  of  France,  as 
to  the  effect  to  be  given  to  the  judgments  of  this  and  other  foreign 

countries.  .  .  . 

There  is  hardly  a  civilized  nation  on  either  continent,  which,  by  Its 
general  law,  allows  conclusive  effect  to  an  executory  foreign  judgment 
for  the  recovery  of  money.  In  France,  and  in  a  few  smaller  States,  — 
Norway,  Portugal,  Greece,  Monaco,  and  Hayti,  —  the  merits  of  the 
controversy  are  reviewed,  as  of  course,  allowing  to  the  foreign  judg- 
ment, at  the  most,  no  more  effect  than  of  being  prima  facie  evidence 
of  the  justice  of  the  claim.  In  the  great  majority  of  the  countries  on 
the  continent  of  Europe,  —  in  Belgium,  Holland,  Denmark,  Sweden, 
Germany,  in  many  cantons  of  Switzerland,  in  Russia  and  Poland,  in 
Boumania,  in  Austria  and  Hungary  (perhaps  in  Italy),  and  in  Spain, 
<—  as  well  as  in  Egypt,  in  Mexico,  and  in  a  great  part  of  South  Amer- 
ica, the  judgment  rendered  in  a  foreign  country  is  allowed  the  same 
effect  only  as  the  courts  of  that  country  allow  to  the  judgments  of  the 
country  in  which  the  judgment  in  question  is  sought  to  be  executed. 

The  prediction  of  Mr.  Justice  Story  (in  section  618  of  his  Commen- 
taries on  the  Conflict  of  Laws,  already  cited)  has  thus  been  fulfilled, 
and  the  rule  of  reciprocity  has  worked  itself  firmly  into  the  structure 
of  international  jurisprudence. 

The  reasonable,  if  not  the  necessary,  conclusion  appears  to  us  to  be  j 
that  judgments  rendered  in  France,  or  in  any  other  foreign  country,  by 
the  laws  of  which  our  own  judgments  are  reviewable  upon  the  merits, 
are  not  entitled  to  full  credit  and  conclusive  effect  when  sued  upon  in 
this  country,  but  are  prima  facie  evidence  only  of  the  justice  of  the 
plaintiffs'  claim. 

In  holding  such  a  judgment,  for  want  of  reciprocity,  not  to  be 
conclusive  evidence  of  the  merits  of  the  claim,  we  do  not  proceed 
upon  any  theory  of  retaliation  upon  one  person  by  reason  of  injustice 
done  to  another ;  but  upon  the  broad  ground  that  international  law  is 
founded  upon  mutuality  and  reciprocity,  and  that  by  the  principles  of 
international  law  recognized  in  most  civilized  nations,  and  by  the 
comity  of  our  own  country,  which  it  is  our  judicial  duty  to  know  and 
to  declare,  the  judgment  is  not  entitled  to  be  considered  conclusive. 

By  our  law,  at  the  time  of  the  adoption  of  the  Constitution,  a  foreign 
judgment  was  considered  as  prima  facie  evidence,  and  not  conclusive. 
There  is  no  statute  of  the  United  States,  and  no  treaty  of  the  United 
States  with  France,  or  with  any  other  nation,  which  has  changed  that 
law,  or  has  made  any  provision  upon  the  subject.  It  is  not  to  be 
supposed  that,  if  any  statute  or  treaty  had  been  or  should  be  made, 
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it  would  recognize  as  conclasive  the  Jadgments  of  any  countr}*,  which 
did  not  give  like  effect  to  our  own  judgments.  In  the  absence  of 
statute  or  treaty,  it  appears  to  us  equally  unwarrantable  to  assame  that 
the  comity  of  the  United  States  requires  anything  more. 

If'we  should  hold  this  Judgment  to  be  conclusive,  we  should  allow  it 
an  effect  to  which,  supposing  the  defendants'  offers  to  be  sustained  by 
actual  proof,  it  would/in  the  absence  of  a  special  treaty,  be  entitled  in 
hardly  any  other  country  in  Christendom,  except  the  country  in  which 
it  was  rendered.  If  the  judgment  had  been  rendered  in  this  countr}', 
or  in  any  other  outside  of  the  Jurisdiction  of  France,  the  French  courts 
would  not  have  executed  or  enforced  it,  except  after  examining  into  its 
merits.  The  very  judgment  now  sued  on  would  be  held  inconclusive 
in  almost  any  other  country  than  France.  In  England,  and  in  the 
Colonies  subject  to  the  law  of  England,  the  fraud  alleged  in  its  procure* 
ment  would  be  a  sufficient  ground  for  disregarding  it  In  the  courts 
of  nearly  ever}'  other  nation,  it  would  be  subject  to  re-examination, 
either  merely  because  it  was  a  foreign  judgment,  or  because  judgments 
of  that  nation  would  be  re-examinable  in  the  courts  of  France. 

For  these  reasons,  in  the  action  at  law,  the 

Judgme^U  is  reversed^  and  the  cause  remanded  to  the  Circuit  Court 
With  directions  to  set  aside  the  verdict  and  to  order  a  new  trials 

For  the  same  reasons,  in  the  suit  in  equity  between  these  parties, 
the  foreign  Judgment  is  not  a  bar,  and,  therefore,  the 

\Decree  dismissing  the  bill  is  reversed^  the  plea  a^udged  badj  and 
the  cause  remanded  to  the  Circuit  Court  for  farther  proceedings 
not  inconsistent  with  this  opinion, 

Mr.  Chief  Justice  Fuller,  with  whom  concurred  Mr.  Justice  Harlak, 
Mr.  Justice  Brrweb,  and  Mr.  Justice  Jackson,  dissenting. 

Plaintiffs  brought  their  action  on  a  judgment  recovered  by  them 
against  the  defendants  in  the  courts  of  France,  which  courts  had  Juris- 
diction over  person  and  subject-matter,  and  in  respect  of  which  Judg- 
ment no  fraud  was  alleged,  except  in  particulars  contested  in  and 
considered  by  the  French  courts.  The  question  is  whether  under  these 
circumstances,  and  in  the  absence  of  a  treaty  or  act  of  Congress,  the 
judgment  is  re-examinable  upon  the  merits.  This  question  I  regard  as 
one  to  be  determined  by  the  ordinary  and  settled  rule  in  respect  of 
allowing  a  party,  who  has  had  an  opportunity  to  prove  his  case  in  a 
competent  court,  to  retry  it  on  the  merits,  and  it  seems  to  me  that  the 
doctrine  of  res  judicata  applicable  to  domestic  judgments  should  be 
applied  to  foreign  judgments  as  well,  and  rests  on  the  same  general 
ground  of  public  policy  that  there  should  be  an  end  of  litigation. 

This  application  of  the  doctrine  is  in  accordance  with  our  own  juris- 
prudence, and  it  is  not  necessary  that  we  should  hold  it  to  be  required 
by  some  rule  of  international  law.  The  fundamental  principle  con- 
cerning Judgments  is  that  disputes  are  finally  determined  by  them,  and 
I  am  unable  to  perceive  why  a  judgment  in  personam  which  is  not 
open  to  question  on  the  ground  of  want  of  jurisdiction,  either  intrin* 
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sicall}'  or  over  the  parties,  or  of  fraud,  or  on  any  other  recc^nized 
ground  of  impeachment,  should  not  be  held  inter  parteSj  though 
recovered  abroad,  conclusive  on  tlie  merits. 

Judgments  are  executor}'  while  unpaid,  but  in  this  country  execution 
is  not  given  upon  a  foreign  Judgment  as  such,  it  being  enforced  through 
a  new  Judgment  obtained  in  an  action  brought  for  that  purpose. 

The  principle  that  requires  litigation  to  be  treated  as  terminated  by 
final  judgment  properly  rendered,  is  as  applicable  to  a  Judgment  pro- 
ceeded on  in  such  an  action,  as  to  any  other,  and  forbids  the  allowance 
to  the  judgment  debtor  of  a  retrial  of  the  original  cause  of  action,  as  of 
right,  in  disregard  of  the  obligation  to  pay  arising  on  the  Judgment  and 
of  the  rights  acquired  by  the  Judgment  creditor  thereby. 

That  any  other  conclusion  is  inadmissible  is  forcibly  illustrated  by 
the  case  in  hand.  Plaintiffs  in  eiTor  were  trading  copartners  in  Paris 
as  well  as  in  New  York,  and  had  a  place  of  business  in  Paris  at  the 
time  of  these  transactions  and  of  the  commencement  of  the  suit  against 
them  in  France.  The  subjects  of  the  suit  were  commercial  transac- 
tions, having  their  origin,  and  partly  performed,  in  France  under  a 
contract  there  made,  and  alleged  to  be  modified  by  the  dealings  of  the 
parties  there;  and  one  of  the  claims  against  them  was  for  goods  sold 
to  them  there.  They  appeared  generally  in  the  case,  without  protest, 
and  by  counterclaims  relating  to  the  same  general  course  of  business, 
a  part  of  them  only  connected  with  the  claims  against  them,  became 
actors  in  the  suit  and  submitted  to  the  courts  their  own  claims  for 
aflSrmative  relief,  as  well  as  the  claims  against  them.  The  courts  were 
competent,  and  they  took  the  chances  of  a  decision  in  their  favor.  As 
traders  in  France  they  were  under  the  protection  of  its  laws  and  were  « 
bound  by  its  laws,  its  commercial  usages,  and  its  rules  of  procedure. 
The  fact  that  they  were  Americans  and  the  opposite  parties  were  citi- 
zens of  France  is  immaterial,  and  there  is  no  suggestion  on  the  record 
that  those  courts  proceeded  on  any  other  ground  than  that  all  litigants, 
whatever  their  nationality,  were  entitled  to  equal  Justice  therein.  If 
plaintifi's  in  error  had  succeeded  in  their  cross  suit  and  recovered  Judg- 
ment against  defendants  in  error,  and  had  sued  them  here  on  that 
Judgment,  defendants  in  error  would  not  have  been  permitted  to  say 
that  the  Judgment  in  France  was  not  conclusive  against  them.  As 
it  was,  defendants  in  error  recovered,  and  I  think  plaintiffs  in  error 
are  not  entitled  to  try  their  fortune  anew  before  the  courts  of  this 
country  on  the  same  matters  voluntarily  submitted  by  them  to  the  de- 
cision of  the  foreign  tribunal.  We  are  dealing  with  the  Judgment  of  a 
court  of  a  civilized  country,  whose  laws  and  system  of  Justice  recognize 
the  general  rules  in  respect  to  property  and  rights  between  man  and 
man  prevailing  among  all  civilized  peoples.  Obviously  the  last  persons 
who  should  be  heard  to  complain  are  those  who  identified  themselves 
with  the  business  of  that  country,  knowing  that  all  their  transactions 
tliere  would  be  subject  to  the  local  laws  and  modes  of  doing  business. 
The  French  courts  appear  to  have  acted  '*  Judicially,  honestly,  and 
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with  the  intention  to  arrive  at  the  right  conclusion  ; "  and  a  result  thus 
reached  ought  not  to  be  disturbed. 

[The  learned  Chief  Justice  here  recited  extracts  from  the  opinions 
in  Nouvion  v.  Freeman,  15  App.  Cas.  1,  and  Godartl  v.  Gray,  L.  R. 
6  Q.  B.  139,  and  continued :] 

In  any  aspect,  it  is  diflScult  to  see  why  rights  acquired  under  foreign 
Judgments  do  not  belong  to  the  category  of  private  rights  acquireit 
under  foreign  laws.  Now  the  rule  is  universal  in  this  country  that 
private  rights  acquired  under  the  laws  of  foreign  States  will  be  re- 
spected and  enforced  in  our  courts  unless  contrary  to  the  policy  or 
prejudicial  to  the  interests  of  the  State  where  this  is  sought  to  be  done ; 
and  although  the  source  of  this  rule  may  have  been  the  comity  charac- 
terizing the  intercourse  between  nations,  it  prevails  to-day  by  its  own 
strength,  and  the  right  to  the  application  of  the  law  to  which  the 
particular  transaction  is  subject  is  a  juridical  right. 

And,  without  going  into  the  refinements  of  the  publicists  on  the 
subject,  it  appears  to  me  that  that  law  finds  authoritative  expression 
in  the  judgments  of  courts  of  competent  jurisdiction  over  parties  and 
subject-matter. 

It  is  held  by  the  majority  of  the  court  that  defendants  cannot  be 
permitted  to  contest  the  validity  and  effect  of  this  judgment  on  the 
general  ground  that  it  was  erroneous  in  law  or  in  fact ;  and  the  special 
grounds  relied  on  are  sericUitn  rejected.  In  respect  of  the  last  of 
these,  that  of  fraud,  it  is  said  that  it  is  unnecessary  in  this  case  to 
decide  whether  certain  decisions  cited  in  regard  to  impeaching  foreign 
judgments  for  fraud  could  be  foUowed  consistently  with  our  own  deci- 
sions as  to  impeaching  domestic  judgments  for  that  reason,  '^  because 
there  is  a  distinct  and  independent  ground  upon  which  we  are  satisfied 
that  the  comity  of  our  nation  does  not  require  us  to  give  conclusive 
effect  to  the  judgments  of  the  courts  of  France,  and  that  ground  is  the 
want  of  reciprocity  on  the  part  of  France  as  to  the  effect  to  be  given  to 
the  judgments  of  this  and  other  foreign  countries.''  And  the  conclu- 
sion is  announced  to  be  ^'  that  judgments  rendered  in  France  or  in  an}* 
other  foreign  country,  by  the  laws  of  which  our  own  judgments  are 
reviewable  upon  the  merits,  are  not  entitled  to  fhll  credit  and  conclu- 
sive effect  when  sued  upon  in  this  country,  but  are  prima  facie  evi- 
dence only  of  the  justice  of  the  plaintiff's  claim."  In  other  words,  that 
although  no  special  ground  exists  for  impeaching  the  original  justice  of 
a  judgment,  such  as  want  of  jurisdiction  or  fhiud,  the  right  to  retry  the 
merits  of  the  original  cause  at  large,  defendant  being  put  upon  proving 
those  merits,  should  be  accorded  in  every  suit  on  judgments  recovered 
in  countries  where  our  own  judgments  are  not  given  full  effect,  on  that 
ground  merely. 

I  cannot  yield  my  assent  to  the  proposition  that  because  by  legis- 
lation and  judicial  decision  in  France  that  effect  is  not  there  given 
to  judgments  recovered  in  this  country  which,  according  to  our  juris- 
prudence, we  think  should  be  given  to  judgments  wherever  recovered, 
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(sabject,  of  coarse,  to  the  rec<^ized  ezoeptioiis,)  therefore  we  shoald 
pursue  the  same  line  of  conduct  as  respects  the  Judgments  of  French 
tribunals.  The  application  of  the  doctine  of  res  Judicaia  does  not  rest 
in  discretion ;  and  it  is  for  the  government,  and  not  for  its  courts,  to 
adopt  the  principle  of  retorsion,  if  deemed  under  any  circumstances 
desirable  or  necessar}*. 

As  the  court  expressly  abstains  ftx>m  deciding  whether  the  Judgment 
is  impeachable  on  the  ground  of  fraud,  I  refrain  from  any  observations 
on  that  branch  of  the  case. 

Mr.  Justice  Harlan,  Mr.  Justice  Brbwir,  and  Mr.  Justice  Jackson 
concur  in  this  dissent 


SADLER  V.   BOBINS. 

Nisi  Prius,  and  Court  of  Seiko's  Bxkch.    1808. 

[Reported  1  Campbell,  268.] 

AssuMPsrr  on  a  decree  of  the  high  Court  of  Chancery  in  the  island 
of  Jamaica.  The  declaration  stated,  that  on  the  16th  day  of  July, 
1805,  in  a  certain  cause,  wherein  James  Sadler  and  others  were  com- 
plainants, and  James  Robins  and  others,  executors  of  John  Sadler 
deceased,  were  defendants,  it  was  by  the  said  high  Court  of  Chancery 
ordered,  adjudged,  and  decreed,  that  the  said  James  Robins  and  one 
R.  Haywood,  since  deceased,  should  on  or  before  the  first  day  of  Janu- 
ary then  next  ensuing  pay  unto  the  said  James  Sadler,  or  his  lawful 
attorney  or  attornies  in  the  said  island,  the  sum  of  £3,670  1^.  d^d. 
current  money  of  the  said  Island,  with  interest  thereon  from  the  Slst 
day  of  December  then  last  past,  first  deducting  thereout  the  full  costs 
of  the  said  defendants  expended  in  the  said  suit,  the  same  to  be  taxed 
by  George  Howell.,  Esq.,  one  of  the  masters  of  the  said  court ;  and  also 
deducting  thereout  all  and  every  further  payment  or  payments  which 
the  said  James  Sadler  and  R.  Haywood  or  either  of  them  might,  on  or 
before  the  said  1st  day  of  January,  1806,  show  to  the  satisfaction  of 
the  said  George  Howell  that  they  or  either  of  them  had  paid  on  account 
of  their  said  testator's  estate.  The  declaration  having  then  stated  a 
liability  and  promise  in  the  words  of  the  decree,  and  the  amount  of  the 
sum  to  be  paid  in  sterhng  money  with  interest,  went  on  to  aver  that 
the  said  James  Robins  and  R.  Haywood  did  not  nor  did  either  of  them 
on  or  before  the  1st  day  of  January,  1806,  or  at  any  subsequent  time, 
cause  the  costs  by  the  said  defendants  in  the  said  cause  in  the  said 
Court  of  Chancery  expended  in  that  suit  to  be  taxed  by  the  said  George 
Howell,  Esq.,  or  by  any  other  of  the  masters  of  the  said  Court  of 
Chancery,  but  as  well  the  said  James  Robins,  and  R.  Haywood,  in  the 
lifetime  of  the  said  R.  Haywood,  as  the  said  James  Robins  since  the 
death  of  the  said  R.  Haywood,  have  altogether  neglected  and  refused 
VOL.  III. —  22 
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80  to  do,  nor  did  the  said  James  Robins,  and  B.  Haywood,  in  the  life- 
time of  the  said  R  Haywood,  on  or  before  the  said  first  day  of  Januar}', 
1806,  show  to  the  satisfaction  of  the  said  George  Howell,  or  any  other 
master  of  the  said  court,  that  they  or  either  of  them  had  paid  on 
account  of  the  said  testator's  estate  any  sum  or  sums  of  money  what- 
soever :  Breach,  for  non-payment  of  the  said  sum  of  £3,670  Is,  did. 
current  money,  with  interest  due  thereon,  as  mentioned  in  the  decree. 
Plea,  the  general  issue. 

The  Attorney  General  having  opened  the  plaintiff's  case, 

Lord  Ellbnborough  expressed  himself  of  opinion  that  the  action 
was  not  maintainable ;  as  it  did  not  appear  what  sum  was  actually  due 
to  the  plaintiff  according  to  the  terms  of  the  decree. 

The  Attorney  General  contended  that  it  lay  upon  the  defendant  to 
reduce  tlie  sum  below  that  awarded  to  be  paid  on  the  first  of  Januar}', 
1806,  and  that  if  he  took  no  steps  for  this  purpose,  the  whole  sum  of 
£3,670  Is.  9^d.  currency,  became  absolutely  due  on  that  day.  It  was 
impossible  for  the  plaintiff  either  to  tax  the  costs  of  the  defendants  in 
the  suit,  or  to  show  what  sums  of  monej'  any  of  them  has  paid  for 
their  testator ;  and  it  was  plain,  from  the  words  of  the  decree,  that 
before  any  deduction  was  to  be  made  by  the  plaintiff,  the  acts  of  taxing 
costs  and  proving  payments  were  to  be  done  by  the  opposite  party. 

Lord  Ellenborough.  **  Deducting  thereout  the  full  costs  of  the 
said  defendants  "  is  the  same  as  '^  the  full  costs  of  the  said  defendants 
first  being  deducted  thereout ; "  and  if  the  defendants  did  not  appear 
to  tax  their  costs,  the  plaintiff  might  have  proceeded  ex  parte.  At 
present,  the  sum  due  on  the  decree  is  quite  indefinite.  The  operations 
to  ascertain  it  should  have  taken  place  in  the  Court  of  Chancery  in 
Jamaica,  and  cannot  be  gone  through  here  at  nisi  prius.  Had  the 
decree  been  perfected,  I  wopld  have  given  effect  to  it,  as  well  as  to  a 
judgment  at  common  law.  The  one  may  be  the  consideration  for  an 
assumpsit  equally  with  the  other.  ^  But  the  law  implies  a  promise  to 
pay  a  definite,  not  an  indefinite  sum. 

The  Attorney  General  then  urged  strenuousl}',  that  the  objection  was 
upon  the  record,  and  that  if  it  was  well  founded,  judgment  might  be 
arrested. 

Lord  Ellenborough.  If  there  is  evidently  no  consideration  to  raise 
a  promise,  so  that  the  action  cannot  be  supported,  why  should  the 
defendant  be  put  to  move  in  arrest  of  judgment?  The  plaintiff  ought 
not  to  have  brought  bis  action  here,  while  the  decree  was  in  an  incom- 
plete state.  The  case  we  had  at  the  sittings  after  last  term,  Buchanan 
V.  Rucker,  1  Camp.  63,  shows  with  what  facility  these  decrees  and  judg- 
ments in  the  West  India  islands  are  obtained ;  and  they  ought  to  be 
examined  with  some  strictness  before  they  are  put  in  force  in  this 
country.  In  many  other  cases,  when  it  is  clear  the  action  will  not  lie ; 
although  the  objection  appears  on  the  record,  and  might  be  taken 

^  Ace.  Henderson  v.  Henderson,  d  Q.  B.  288 ;  Pennington  v.  Gibeon,  16  How.  65  ; 
Meyer  v.  Brooks,  29  Or.  203.  —  Ed. 
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advantage  of  by  motion  in  arrest  of  judgment,  or  by  writ  of  error, 
judges  are  in  the  habit  of  directing  a  nonsuit. 

The  plaintiff  was  then  called. 

The  Attorney  General  in  the  following  term  obtained  a  rule  to  show 
cause  why  this  nonsuit  should  not  be  set  aside ;  but  cause  being  shown, 
the  judges  were  unanimously  of  opinion  that  it  ought  to  stand. 

Lord  Ellbnborouoh.  There  appears  to  be  due  to  the  plaintiff  u(K)n 
the  decree  a  sum  of  money  —  x.  Till  the  sum  to  be  deducted  is  ascer- 
tained, it  is  impossible  to  say  how  much  is  really  due.  The  plaintiff 
ought  to  have  taxed  the  costs  ex  parte.  There  is  no  court  where  tliis 
proceeding  is  not  allowed.  At  present  no  one  can  predicate  how  much 
the  defendant  is  decreed  to  pay.  The  decree  is  therefore  imperfect  and 
cannot  be  the  foundation  of  an  assumpsit  As  to  the  payments  on 
account  of  the  testator's  estate,  none  being  proved,  it  might  be  pre- 
sumed that  there  were  none ;  but  there  had  certainly  been  costs  ex- 
l^ended  in  the  suit,  and  until  they  are  deducted  according  to  the  terms 
of  the  decree,  an  action  cannot  be  maintained  upon  it. 

Gross,  J.  The  plaintiff  shows  what  sum  is  not  due  to  him,  not 
what  sum  is  due. 

Le  Blanc,  J.  It  is  clear  that  the  plaintiff  is  not  entitled  to  the 
whole  sum  mentioned  in  the  decree ;  and  it  was  competent  to  him  to 
have  had  the  costs  taxed  at  something  Jiowever  small. 

Batlbt,  J.    Of  the  same  opinion. 

Bule  discharged.^ 
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[Reported  6  Wallace,  290.] 

Clifford,  J.  Wilson,  on  the  eleventh  day  of  November,  1857,  re- 
covered judgment  in  one  of  the  county  courts  in  the  State  of  Kentucky, 
against  the  plaintiff  in  error,  for  the  sum  of  five  thousand  six  hundred 
and  thirty-four  dollars  and  thirteen  cents,  which,  on  the  thirty-first  day 
of  March,  1859,  was  aflSrmed  in  the  Court  of  Appeals.  Present  record 
shows  that  the  action  in  that  case  was  assumpsit,  and  that  it  was 
founded  upon  a  certain  promissory  note,  signed  by  the  defendant  in 
that  suit,  and  dated  at  Vicksburg,  in  the  State  of  Mississippi,  on  the 
tenth  day  of  March,  1840,  and  that  it  was  payable  at  the  Merchants' 
Bank,  in  New  Orleans,  and  was  duly  indorsed  to  the  plaintiff  by  the 
payee.  Process  was  duly  served  upon  the  defendant,  and  he  appeared 
in  the  case  and  pleaded  to  the  declaration.  Several  defences  were  set 
up,  but  they  were  all  finally  overruled,  and  the  verdict  and  judgment 
were  for  the  plaintiff. 

1  Ace.  Whitaker  v.  Bramson,  2  Paine,  209.  So  of  an  alternative  judgment  for  a 
return  or  the  payment  of  money.    Thoruer  v.  Batory,  41  Md.  698.  — £d. 
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On  the  fourth  day  of  June,  1854,  the  prevailing  party  in  that  suit 
instituted  the  present  suit  in  the  oourt  below,  which  was  an  action  of 
debt  on  that  judgment,  as  appears  by  the  transcript.  Defendant  was 
duly  served  with  process,  and  appeared  and  filed  six  pleas  in  answer 
to  the  action.  Reference,  however,  need  only  be  particularly  made  to 
the  second  and  fourth,  as  they  embody  the  material  questions  pre- 
sented for  decision.  Substance  and  efifect  of  the  second  plea  were 
that  the  note,  at  the  commencement  of  the  suit  in  Kentucky,  was 
barred  by  the  statute  of  limitations  of  Mississippi,  the  defendant 
having  been  a  domiciled  citizen  of  that  State  when  the  cause  of  action 
accrued,  and  from  that  time  to  the  commencement  of  the  suit 

Fourth  plea  alleges  that  the  judgment  mentioned  in  the  declaration 
was  procured  by  the  fraud  of  the  plaintiff  in  that  suit  Plaintiff  de- 
murred to  these  pleas,  as  well  as  to  the  fifth  and  sixth,  and  the  court 
sustained  the  demurrers.^  .  .  . 

4.  Cases  maj'  be  found  in  which  it  is  held  that  the  judgment  of  a 
State  court,  when  introduced  as  evidence  in  the  tribunals  of  another 
State,  are  to  be  regarded  in  all  respects  as  domestic  judgments.  On 
the  other  hand,  another  class  of  cases  might  be  cited  in  which  it  is  held 
that  such  judgments  in  the  courts  of  another  State  are  foreign  judg- 
ments, and  that  as  such  the  judgment  is  open  to  every  inquiry  to  which 
other  foreign  judgments  may  be  subjected  under  the  rules  of  the  com- 
mon law.  Neither  class  of  these  decisions  is  quite  correct  They  cer- 
tainly are  not  foreign  judgments  under  the  Constitution  and  laws  of 
Congress  in  any  proper  sense,  because  they  '^  shall  have  such  faith  and 
credit  given  to  them  in  every  other  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  State  from  whence  " 
they  were  taken,  nor  are  they  domestic  judgments  in  every  sense,  be- 
cause they  are  not  the  proper  foundation  of  final  process,  except  in 
the  State  where  they  were  rendered.  Besides,  they  are  open  to  inquiry 
as  to  the  jurisdiction  of  the  court  and  notice  to  the  defendant ;  but  in 
all  other  respects  they  have  the  same  faith  and  credit  as  domestic  judg- 
ments. D'Arcy  v.  Eetchum  et  a/.,  11  How.  165 ;  Webster  v,  Reid,  11 
How.  487. 

Subject  to  those  qualifications,  the  judgment  of  a  State  court  is  con- 
clusive in  the  courts  of  all  the  other  States  wherever  the  same  matter 
is  brought  in  controversy.  Established  rule  is,  that  so  long  as  the 
judgment  remains  in  force  it  is  of  itself  conclusive  of  the  right  of  the 
plaintiff  to  the  thing  adjudged  in  his  favor,  and  gives  him  a  right  to 
process,  mesne  or  final,  as  the  case  may  be,  to  execute  the  judgment. 
Yoorhees  v.  United  States  Bank,  10  Pet  449  ;  Huff  v.  Hutchingson,  14 
How.  588. 

5.  Exactly  the  same  point  was  decided  in  the  case  of  Benton  t;. 
Burgot  (10  Sergeant  &  Rawle,  240)  which,  in  all  respects,  was  sub- 
stantially like  the  present  case.    The  action  was  debt  on  judgment 

^  Only  BO  macb  of  the  opiniop  as  discosBea  the  demurrer  to  the  fourth  plea  \b  given. 
—  Ed. 
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recovered  in  a  court  of  another  State,  and  the  defendant  appeared 
and  pleaded  nil  debet,  and  that  the  judgment  was  obtained  by  fraud, 
imposition,  and  mistake,  and  without  consideration.  Plaintiff  demurred 
to  those  pleas,  and  the  court  of  original  jurisdiction  gave  judgment  for 
the  defendant.  Whereupon  the  plaintiff  brought  error,  and  the  Su- 
preme Court  of  the  State,  after  Aill  argument,  reversed  the  judgment 
and  directed  judgment  for  the  plaintiff.  Domestic  judgments,  say  the 
Supreme  Court  of  Maine,  even  if  fraudulently  obtained,  must  never- 
theless be  considered  as  conclusive  until  reversed  or  set  aside.  Granger 
t;.  Clark,  22  Me.  180.  Settled  rule,  also,  in  the  Supreme  Court  of 
Ohio,  is  that  the  judgment  of  another  State,  rendered  in  a  case  in  which 
the  court  had  jurisdiction,  has  all  the  force  in  that  Staie  of  a  do- 
mestic judgment,  and  that  the  plea  of  fraud  is  not  available  as  an 
answer  to  an  action  on  the  judgment  Express  decision  of  the 
court  is,  that  such  a  judgment  can  only  be  impeached  by  a  direct  pro- 
ceeding in  chancery.    Anderson  v.  Anderson,  8  Ohio,  108. 

Similar  decisions  have  been  made  in  the  Supreme  Court  of  Massa- 
chusetts, and  it  is  there  held  that  a  party  to  a  judgment  cannot  be  per- 
mitted in  equity,  any  more  than  at  law,  collaterally  to  impeach  ft  on 
the  ground  of  mistake  or  fraud,  when  it  is  offered  in  evidence  against 
him  in  support  of  the  title  which  was  in  issue  in  the  cause  in  which  it 
was  recovered.  B.  &  W.  Railroad  v.  Sparhawk,  1  Allen,  448 ;  Homer 
V.  Fish,  1  Pick.  485.  Whole  cun'ent  of  decisions  upon  the  subject  in 
that  State  seems  to  recognize  the  principle  that  when  a  cause  of  action 
has  been  instituted  in  a  proper  forum,  where  all  matters  of  defence 
were  open  to  the  party  sued,  the  judgment  is  conclusive  until  re- 
versed by  a  superior  court  having  jurisdiction  of  the  cause,  or  until 
the  same  is  set  aside  b}*  a  direct  proceeding  in  chancer}'.  McRae 
V.  Mattoon,  18  Pick.  57.  State  judgments,  in  courts  of  competent 
jurisdiction,  are  also  held  by  the  Supreme  Court  of  Vermont  to  be  con- 
clusive as  between  the  parties  until  the  same  are  reversed  or  in  some 
manner  set  aside  and  annulled.  Sti*angers,  say  the  court,  may  show 
that  they  were  collusive  or  fraudulent;  but  they  bind  parties  and 
privies.     Atkinsons  v.  Allen,  12  Vt  624. 

Redfield,  Ch.  J.,  said  in  the  case  of  Hammond  v.  Wilder,  28  Vt. 
846,  that  there  was  no  case  in  which  the  judgment  of  a  court  of  record 
of  general  jurisdiction  had  been  held  void,  unless  for  a  defect  of  juris- 
diction. Less  uniformity  exists  in  the  reported  decisions  upon  the  sub- 
ject in  the  courts  of  New  York,  but  all  those  of  recent  date  are  to 
the  same  effect  Take,  for  example,  this  case  of  £mbury  v.  Conner, 
8  Corns.  522,  and  it  is  clear  that  the  same  doctrine  is  acknowledged 
and  enforced.  Indeed  the  court,  in  effect,  say  that  the  rule  is  unde- 
niable that  the  Judgment  or  decree  of  a  court  possessing  competent 
Jurisdiction  is  final,  not  only  as  to  the  subject  thereby  determined,  but 
as  to  every  other  matter  which  the  parties  might  have  litigated  in  the 
cause,  and  which  they  might  have  had  decided.  Dobson  v.  Pearoe, 
2  Kern.  165.    Same  rule  prevails  in  the  courts  of  New  Hampshire, 
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Rhode  Island,  and  Connecticut,  and  in  most  of  the  other  States.  Hol- 
lister  V.  Abbott,  11  Post.  448;  Rathbone  v.  Terry,  1  R.  I.  77;  Topp 
V.  The  Bank,  2  Swan,  188 ;  Wall  v.  Wall,  28  Miss.  418. 

For  these  reasons  our  conclusion  is,  that  the  fourth  plea  of  the  de- 
fendant is  bad  upon  general  demurrer,  and  that  there  is  no  error  in 
the  record.    The  Judgment  of  the  Circuit  Court  is  therefore, 

Affirmed  with  costs.^ 


ABERCROMBIE  t;.  ABERCROMBIE. 
Supreme  Court  or  Kansas.    1902. 
[Reported  67  Padjic  Reporter,  639.] 

Greene,  J.^  The  plaintiff  and  defendant  were  wife  and  husband. 
They  separated,  and  the  plaintiff  took  up  her  residence  in  £1  Paso 
County,  Colo.,  where  she  brought  suit  for  divorce,  alimony,  custody  of 
their  children,  and  attorney's  fees.  .  .  .  The  Colorado  court  had  no  jur- 
isdiction of  the  defendant,  unless  it  obtained  such  jurisdiction  by  reason 
of  the  defendant  having  filed  m  said  court  the  stipulation  to  take  deposi- 
tions, together  with  the  depositions  so  taken.  On  the  10th  day  of  July 
the  cause  was  called  for  trial.  The  court  upon  the  application  of  plain- 
tiff, appointed  one  R.  L.  Kennedy  to  appear  for  the  defendant.  Mr. 
Kennedy  duly  appeared  in  pursuance  of  such  appointment.  A  trial 
was  had,  and  judgment  rendered  for  the  plaintiff,  granting  her  aTlecree 
of  divorce,  the  care  and  custod}'  of  all  the  children,  $200  annually  for 
each  of  said  children  until  each  arrived  at  the  age  of  21  3'ears,  $2,000  for 
the  support  and  maintenance  of  plaintiff,  $200  attorney's  fees,  and 
for  costs  of  action.  Plaintiff  brought  suit  on  a  transcvipt  of  that  judg- 
ment against  the  defendant  in  the  District  Court  of  Mitchell  County, 

1  Aoc  Hanley  v.  Donoghue,  116  U.  S.  1,  4  (aemble)  ;  Ambler  v.  Whipple,  189  ill. 
811,  28  N.  E.  841;  Mooney  v.  Hinds,  160  Mass.  469,  86  N.  E.  484  ;  McDonald  v.  Drew, 
64  N.  H.  647,  15  Atl.  148;  but  see  Embry  v.  Palmer,  107  U.S.  7,  11. 

It  is  generally  agreed  that  a  plea  that  the  judgment  of  another  State  of  the  Union 
was  obtained  by  fraud  does  not  state  a  good  legal  defence.  Peel  v.  January,  86  Ark. 
881 ;  Anderson  v.  Anderson,  8  Oh.  108  ;  Wyoming  Mfg.  Co.  v.  Mohler,  (Pa.)  17  Atl. 
81.    Contra,  Warrington  t;.  Ball,  90  Fed.  466  ;  Coffee  v,  Neely,  2  Heisk.  804. 

But  it  is  usually  held  that  a  bill  will  lie  to  enjoin  an  action  upon  a  judgment  fraudu- 
lently obtained  in  another  State  (at  least  where,  as  is  usually  the  case,  such  a  bill 
would  lie  in  each  State  in  case  of  a  domestic  iudgroent  obtained  by  fraud).  Pearce  o. 
Olney,  20  Conn.  644 ;  Engel  v.  Scheuerman  40  Oa.  206  ;  Dobson  i\  Pearce,  12  N.  Y. 
166  ;  Babcock  v.  Marshall,  (Tex.  Civ.  App.)  60  8.  W.  728;  Brown  v.  Parker,  28  Wis. 
'21.  And  where  an  eqnitable  plea  may  be  set  up  in  an  action  at  law,  it  is  usually  held 
that  an  eqnitable  plea  that  the  judgment  was  obtained  by  fraud  is  a  good  bar  to  an 
action  on  the  juilgment  of  another  State.  Rogers  v.  Qwlnn,  21  la.  68  ;  Ward  v.  Quin* 
livin,  67  Mo.  426 ;  Gray  v.  Richmond  Bicycle  Co.,  167  N.  Y.  848,  60  N.  £.  668. 
And  in  a  proceeding  in  equity  the  judgment  may  be  impeached  for  fraud.  Davis  v. 
Headley,  22  N.  J.  Eq.  116.  —  Ed. 

*  Part  of  the  opinion  ie  omitted.  —  Ed. 
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Kan.  The  defendant  answered,  setting  up  —  First,  that  the  judgment 
rendered  against  him  by  the  court  in  Colorado  was  without  jurisdiction ; 
and,  second,  that  his  appearance  therein,  if  it  should  be  held  that  the 
stipulation  to  take  depositions  was  an  appearance,  was  obtained  by 
fraud  and  misrepresentations  on  the  part  of  plaintiff.  Upon  the  trial, 
judgment  was  rendered  for  the  defendant  below,  and  the  plaintiff  pros- 
ecuted error  to  this  court.  .  .  . 

The  defendant  appeared  in  the  Colorado  court  for  the  purpose  of 
litigating  and  having  determined  one  of  the  questions  involved  in  tlmt 
lawsuit.  There  is  no  conflict  in  the  authorities  that,  where  one  appears 
in  a  case  for  any  purpose  other  than  to  object  to  the  jurisdiction  of  the 
court,  he  submits  himself  to  that  jurisdiction  for  all  purposes  of  the 
action.  The  conduct,  however,  of  the  plaintiff  in  inducing  and  pro- 
curing the  defendant  to  enter  his  appearance  in  said  court  is  most  rep- 
rehensible. The  defendant  entered  into  the  agreement  of  settlement 
in  good  faith,  and,  as  made,  it  was  within  the  authority  given  by  the 
plaintiff.  He  performed  his  agreement  under  the  stipulation,  so  far  as 
it  was  possible,  up  to  the  time  the  plaintiff  repudiate  it.  When  he  en. 
tercd  into  this  stipulation  it  was  understood  that  there  was  no  unsettled 
question  for  determination  by  the  Colorado  court,  except  the  custody  of 
the  boys.  She  induced  him  to  believe  this,  and  for  this  purpose,  and 
no  other,  he  was  willing  to  submit  himself  to  the  jurisdiction  of  that 
court.  When  this  stipulation  had  been  secured  and  filed  in  that  court, 
and  after  she  had  received  a  part  of  the  consideration  of  the  agreement, 
she  repudiated  the  agreement,  and  then  fraudulently  uses  this  agree- 
ment to  obtain  a  judgment  for  alimony.  We  have  no  hesitancy  in  say- 
ing that  the  defendant  was  induced  by  fraud  and  misrepresentations  to 
enter  such  appearance  in  the  Colorado  court.  It  was  as  much  fraud  as 
if  she  had  telegraphed  or  written  him  that  one  of  their  children  was 
dangerously  ill,  for  the  purpose  of  inducing  him  to  come  to  the  State 
that  she  might  secure  service  of  summons  upon  him.  Courts  will  not 
sanction  such  conduct,  nor  aid  one  in  securing  the  fruits  of  an  advan- 
tage thus  fraudulently  obtained.  .  .  . 

The  jurisdiction  of  the  Colorado  court  over  the  defendant  having  been 
obtained  fraudulently  by  the  plaintiff,  it  would  be  an  anomaly  in  the  law 
for  this  court  to  assist  her  in  reaping  the  fruits  of  her  fraudalent  con- 
duct. It  has  long  been  a  nile  of  this  court  that  where  jurisdiction  of 
a  defendant  has  been  obtained  by  fraud  or  wrong  he  may  appear  in  the 
action,  showing  such  fraud,  and  the  court  will  always  grant  relief.  If 
this  is  true,  can  there  be  any  well-defined  distinction  between  per- 
mitting him  to  appear  in  the  original  action  to  show  the  fraud,  and 
in  allowing  him  to  set  up  such  fraud  in  an  action  brought  upon  a  judg- 
ment rendered  in  a  case  where  jurisdiction  of  the  defendant  was 
obtained  by  fraud?  Can  a  valid  lawful  act  be  accomplished  by  an 
unlawful  means?  .  .  . 

The  fact  that  the  judgment  sued  on  in  this  case  is  the  judgment  of  a 
sister  State  can  make  no  difference.    It  is  only  when  Jurisdiction  is 
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admitted  that  fUU  faith  and  credit  shoald  be  given  to  the  judgments  of 
a  sister  State.  That  the  Judgment  of  a  sister  State  may  be  attacked 
collaterally  on  the  ground  that  jurisdiction  was  obtained  fraudulently  is 
supported  by  many  authorities.  In  Wood  v.  Wood,  78  Ky.  624,  627, 
—  an  action  upon  a  judgment  in  another  State,  where  jurisdiction  had 
been  obtained  fraudulent!}',  —  the  court  said :  *^  The  judgment,  having 
been  rendered  by  an  inferior  court,  presumably  without  general  juris- 
diction, will  be  treated  as  a  foreign  judgment  .  •  .  But  whether  it  be 
treated  as  a  foreign  judgment  or  as  a  judgment  of  a  court  of  general 
jurisdiction  rendered  in  a  sister  State,  and  therefore  coming  within  the 
constitutional  provision  and  the  act  of  Congress  in  regard  to  the  faith 
and  credit  to  be  given  such  judgments,  is  immaterial,  as  it  is  now  held 
both  by  the  State  and  federal  courts  that  judgments  of  either  character 
may  be  collaterally  attacked  for  want  of  jurisdiction  of  the  subject- 
matter  or  of  the  person,  regardless  of  recitals  in  the  judgment  or 
record.  Whart.  Confl.  Laws,  §  811;  Kerr  v.  Kerr,  41  N.  Y.  272; 
HoflVnan  v.  Hoflhian,  46  N.  T.  80,  7  Am.  Rep.  299 ;  Thompson  v. 
Whitman,  18  Wall.  457 ;  and  Enowles  v.  Coke  Co.,  19  Wall.  59.  It 
is  now  perfectly  well  settled  that  the  judgment  of  a  court  without  juris- 
diction of  both  the  subject-matter  and  of  the  person  is  absolutely  void. 
It  is,  in  legal  effect,  no  judgment  No  rights  can  be  acquired  under  it, 
and  no  rights  devested  by  it  Whenever  such  a  judgment  is  relied 
upon  for  any  purpose  or  in  any  way,  the  fact  of  the  existence  of  juris- 
diction may  be  inquired  into.  The  only  serious  question  that  has 
arisen  of  late  yetLVS  upon  this  matter  is  as  to  whether  the  judgment 
could  be  collaterally  inquired  into,  as  to  the  jurisdiction  of  the  person, 
when  it  recites  on  its  face  that  there  was  service  of  process  or  personal 
appearance.  But  now  even  that  question  is  practically  at  rest"  In 
Danlap  v.  Cod}^  81  la.  261,  262,  7  Am.  Rep.  129,  the  chief  justice 
says :  '^  Do  the  means  used  to  obtain  jurisdiction  of  the  person  of  de- 
fendant in  the  courts  of  Illinois  amount  to  fraud?  It  would  seem  that 
this  question  scarcely  needs  discussion.  Fraud  consists  in  euggestio 
falsi  or  the  tu^ppreBsio  veri.  Both  exist  here.  •  •  .  An  enlightened 
and  just  administration  of  the  law,  no  less  than  sound  public  morals, 
condemns  such  practices,  and  demands  that  the  client  whose  cupidity 
could  sanction  .  •  .  such  a  purpose  should  ...  be  disgraced.  Does 
the  fact  that  the  jurisdiction  of  the  person  of  the  defendant  was  ob- 
tained by  fraud  constitute  a  defence  to  an  action  upon  this  judgment? 
It  is  the  recognized  law  of  this  State  that,  when  jurisdiction  is  properly 
acquired,  fraud  in  the  obtaining  of  a  foreign  judgment  is  a  good  de- 
fence to  an  action  thereon.  Rogers  v.  Gwinn,  21  la.  59,  and  cases 
cited.  If,  then,  fraud  may  be  shown  to  defeat  a  recovery  upon  a  for- 
eign judgment  when  the  jurisdiction  is  undisputed,  why  should  not 
fraud  in  obtaining  the  jurisdiction  be  followed  by  like  consequences? 
.  •  .  Ex  parte  Wilson,  1  Atk.  152.  Referring  to  these  authorities, 
Shaw,  C.  J.,  Ba3's:  ^  These  cases,  therefore,  seem  to  establish  the  gen- 
eral principle  that  a  valid  and  lawful  act  cannot  be  accomplished  by 
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any  aniawftil  meansy  and  whenever  sadi  anlawfttl  means  are  resorted 
to  the  law  will  interpose  and  afford  some  suitable  remedy,  according  to 
the  nature  of  the  case,  to  restore  the  party  injured  by  these  unlawful 
means  to  his  rights/  "  In  Duringer  v.  Moschino^  98  Ind.  495,  subdi- 
vision 1  of  the  S3*llabus  reads:  *^  Where, by  fhmd, one  induces  another 
to  go  to  another  State  in  order  to  have  service  of  process  upon  him, 
the  latter  can  safely  ignore  the  proceedings,  and  successfully  resist  a 
suit  upon  any  judgment  thus  obtained." 

It  follows,  therefore,  that  the  judgment  of  the  court  below  is  correct, 
and  must  be  sffirmed.    All  the  justices  concurring. 


BURNLEY  V.  STEVENSON. 

Supreme  Court  of  Qaio.    1873. 

[RepwUd  24  Ohio  StaU,  474.] 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the  judgment 
of  the  District  Court  of  Pickaway  County. 

The  original  action  was  brought  in  the  Court  of  Common  Pleas  of 
Pickaway  County,  by  the  plaintiffs  in  error,  to  recover  fh>m  the  de- 
fendant in  error  the  possession  of  two  undivided  third  parts  of  606 
acres  of  land,  situate  in  said  county,  and  being  part  of  original  survey 
No.  6943,  in  the  Virginia  military  district.  The  plaintiffs  sought  to 
recover  in  the  right  of  the  heirs  of  Gen.  Charles  Scott,  to  whom  the 
land  embraced  in  this  survey  had  been  conveyed  by  the  United  States 
by  patent,  in  the  year  1812.  x 

The  defendant,  by  way  of  defence,  set  up  in  his  answer  the  follow- 
ing state  of  facts,  to  wit :  That  previous  to  the  date  of  said  patent. 
Gen.  Charles  Scott,  having  received  a  warrant  for  1,666|  acres  of 
land,  for  military  services  rendered  by  him  in  the  Virginia  line  in  the 
continental  establishment,  had  employed  one  John  Evans,  a  surveyor, 
to  locate,  survey,  and  obtain  patents  for  him,  on  said  warrant,  on  lands 
in  the  Virginia  military  district,  and  in  consideration  of  the  services 
of  Evans  in  the  premises,  had  agreed  to  convey  to  him  one-fifth  part 
of  all  the  lands  so  to  be  located,  surveyed,  and  patented ;  that  Evans 
duly  performed  said  services ;  that  the  lands  embraced  in  survey  6,943, 
were  part  of  the  lands  located,  surveyed  and  patented  to  Gen.  Scott 
under  said  warrant;  that  it  was  further  agreed  between  Scott  and 
Evans,  that  the  share  of  Evans  under  the  contract  should  be  selected 
from  lands  m  said  survey ;  that  soon  after  the  issuing  of  the  patents 
to  Scott,  be  died,  without  having  conveyed  to  Evans  the  lands  to  which 
he  was  entitled  under  said  contract. 

That  afterward  Evans  filed  his  bill  in  chancery,  in  the  Circuit  Court 
of  Fayette  County,  Kentucky  (the  same  being  a  court  of  general  equity 
jurisdiction),  against  the  heirs  and  l^al  representatives  of  said  Scott 
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being  the  same  persons  ander  whom  the  plaintiffs  claim  title),  to  com- 
pel the  specific  performance  of  said  contract^  by  a  conveyance  to  him 
of  the  lands  to  which  he  was  entitled  thereander ;  that  said  court  ob- 
tained jurisdiction  of  the  persons  of  all  said  heirs,  by  service  of  process 
and  by  volu])tary  appearance ;  that  upon  the  final  hearing  of  said  cause 
upon  the  bill,  answers,  and  exhibits,  to  wit  on  the  2d  day  of  Februar}', 
1816,  the  couit  found  the  equity  of  the  case  in  favor  of  Evans,  and 
directed  the  defendants  therein  to  convey  to  him  the  lands  described  in 
the  petition  of  the  plaintiffs  below ;  that  it  was  further  decreed  by  said 
court,  that  in  default  of  such  conveyance  by  the  defendants,  one  Robert 
Scott,  a  master  commissioner  of  said  court,  should  make  such  convey- 
ance; and  that  afterward,  in  pursuance  of  said  decree,  said  master 
commissioner,  to  wit,  on  the  28th  of  May,  1817,  executed  and  deliv- 
ered to  said  Evans  a  deed  in  fee-simple  for  said  lands. 

The  defendant  in  his  answer  further  sets  forth,  that  he  has  succeeded 
to  all  the  rights  and  title  of  said  John  Evans  in  and  to  said  lands,  and 
avers  that  he  and  those  under  whom  he  claims  are  now  lawfully  in  pos- 
session thereof,  and  have  so  been  in  possession,  claiming  under  said 
decree  and  the  deed  from  said  master,  ever  since  the  dates  thereof. 

To  this  defence  the  plaintiffs  below  filed  their  reply,  to  which  the 
defendant  demurred.  The  demurrer  was  sustained,  to  which  ruling  the 
plaintiffs  excepted. 

Judgment  was  therefore  rendered  in  favor  of  the  defendant  below, 
which  was  afterward,  on  error,  affirmed  by  the  District  Court 

To  reverse  these  judgments,  this  proceeding  is  now  instituted. 

Plaintiffs  in  error  admit  that  their  reply  in  the  court  below  was  in- 
sufiScient,  if  the  above  matters  and  things  contained  in  the  answer 
constituted^a  good  defence  to  the  action.^ 

McIlvaine,  J.  The  main  proposition  submitted  in  this  case  is 
whether,  under  and  by  virtue  of  the  decree  of  the  Circuit  Court  of 
Kentucky  and  the  master's  deed  made  in  pursuance  thereof,  or  of  either 
of  them,  such  an  estate  or  right  was  vested  in  John  Evans,  as  entitles 
the  defendant,  who  has  succeeded  to  all  the  rights  of  Evans,  to  the 
possession  of  the  lands  in  controversy,  as  against  the  plaintiffs,  whose 
claim  of  title  is  derived  from  the  parties  against  whom  the  decree  was 
rendered. 

1.  The  jurisdiction  of  the  Circuit  Court  to  pronounce  the  decree,  is 
the  first  inquiry  involved  in  this  proposition. 

It  appears  from  the  record  before  us,  that  the  Circuit  Court  of  Ken- 
tucky which  pronounced  the  decree,  was  a  court  of  general  equity 
jurisdiction ;  that  some  of  the  defendants  in  the  cause  were  properly 
served  with  the  process  of  the  court,  and  that  all  others  voluntanly 
appeared  and  submitted  themselves  to  its  jurisdiction,  and  that  the 
subject-matter  of  the  bill  on  which  the  decree  was  rendered,  was  the 
enforcement  of  a  tnist  and  the  specific  performance  of  a  contract  to 
convey  lands  situate  in  the  State  of  Ohio. 

^  Argnments  of  couziael  are  omitted. «  Sd. 
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That  courta  exercising  chancery  powers  in  one  State  have  Jnrisdictton 
to  enforce  a  trust,  and  to  compel  the  specific  performance  of  a  contract 
in  relation  to  lands  situate  in  another  State,  after  having  obtained  jaris- 
diction  of  the  persons  of  those  upon  whom  the  obligation  r«sts,  is  a 
doctrine  fully  settled  by  numerous  decisions.  Penn  v.  Lord  Baltimore, 
1  Ves.  444;  Maaaie  v.  Watts,  6  Cranch,  148;  Peon  v.  Hayward,  14 
Ohio  St.  302,  and  cases  therein  cited. 

2.  It  does  not  follow,  however,  that  a  court  having  power  to  comjMl 
tlie  parties  before  it  to  convey  lands  situated  in  another  State,  may 
make  its  own  decree  to  operate  as  such  conveyance.  Indeed,  it  is  well 
settled  that  the  decree  of  such  court  cannot  operate  to  transfer  title 
to  lands  situate  in  a  foreign  jurisdiction.  And  this,  for  the  reason 
that  a  judgment  or  decree  in  rem  cannot  operate  beyond  the  limits  of 
the  jurisdiction  or  State  wherein  it  is  rendered.  And  if  a  decree  in 
sncb  case  cannot  effect  the  transfer  of  the  title  to  such  lands.  It  is 
clear  that  a  deed  executed  by  a  master,  under  the  direction  of  the 
court,  can  have  no  greater  effect  Watts  v.  Waddle  et  at.,  6  Pet.  389 ; 
Page  V.  MoKee,  8  W.  P.  D.  Bnsb,  135.  The  master's  deed  to  Evans 
must  therefore  be  regarded  as  a  nullity. 

The  next  inquiry  then  is  as  to  the  force  and  Effect  of  the  decree  ren- 
dered by  the  Circuit  Court  directing  the  heirs  of  Gren.  Scott  to  convey 
the  land  in  Ohio  to  Evans.  This  decree  was  in  personam,  and  bound 
the  consciences  of  those  against  whom  it  was  rendered.  In  it,  the 
contract  of  their  ancestor  to  make  the  conveyance  was  merged.  The 
fact  that  the  title  which  had  descended  to  them  was  held  by  them  in 
trust  for  Evans  was  thus  established  hy  the  decree  of  a  court  of  com- 
petent Jurisdiction.  Such  decree  is  record  evidcace  of  that  fact,  and 
also  of  the  fa(4  that  it  became  and  was  their  duty  to  convey  the  legal 
title  to  him.  The  performance  of  that  duty  might  have  been  enforced 
against  them  in  that  court  by  attachment  as  for  contempt ;  and  the  fact 
tliat  the  conveyance  was  not  made  in  pursuance  of  the  order,  does  not 
affect  the  validity  of  the  decree  in  so  far  as  it  determined  the  equitable 
rights  of  the  parties  in  the  land  in  controversy.  In  our  Judgment,  the 
parties,  and  those  holding  under  them  with  notice,  are  still  bound 
thereby. 

8.  Under  our  code  of  practice,  eqoitable  as  well  as  legal  defen< 
may  be  set  up  in  an  action  for  the  recovery  of  land.  The  dcfendi 
in  the  court  below  set  up  this  decree  of  the  Circuit  Court  of  Kcntu< 
as  a  defence  to  the  plaintiffs'  action.  That  it  did  not  constitute  a  gr 
defence  at  law  may  be  admitted,  but  we  think,  in  equity,  it  was  a  sti 
cient  defence. 

The  constitution  of  the  United  States  declares  that  fill!  faith  > 
credit  shall  be  given  in  each  Stat«  to  the  records  and  Judicial  procei 
ings  of  every  other  State,  and  provides  that  Congress  may  preacr 
the  mode  of  proving  such  records  and  proceedings,  and  the  efT 
thereof.  By  an  act  of  May  26,  1790,  Congress  declared  that  i 
"  records  and  Judicial  proceedings  of  the  State  courts,"  when  pro[>e 
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aatbenticatcd,  ^'  shall  have  the  same  faith  and  credit  given  to  them  in 
every  court  within  the  United  States,  as  they  have,  by  law  or  usage, 
in  the  courts  of  the  State  from  whence  they  are  or  shall  be  taken." 
When,  therefore,  a  decree  rendered  by  a  court  in  a  sister  State,  having 
jurisdiction  of  the  parties  and  of  the  subject-matter,  is -offered  as  evi- 
dence, or  pleaded  as  the  foundation  of  a  right,  in  any  action  in  the 
courts  of  this  State,  it  is  entitled  to  the  same  force  and  effect  which  it 
had  in  the  State  where  it  was  pronounced.  Mills  v.  Dur3'ea,  7  Cranch, 
481;  Hampton  v.  McConnell,  3  Wheat  234;  McGilvray  &  Co.  v. 
Avery,  30  Vt  538.  That  this  decree  had  the  effect  in  Kentucky  of 
(feterminmg  the  equities  of  the  parties  to  the  land  in  this  State,  we 
have  already  shown ;  hence  the  courts  of  this  State  must  accord  to  it 
the  same  effect.  True,  the  courts  of  this  State  cannot  enforce  the  per* 
formance  of  that  decree  by  compelling  the  conveyance  through  its 
process  of  attachment ;  but  when  pleaded  in  our  courts  as  a  cause  of 
action,  or  as  a  ground  of  defence,  it  must  be  regarded  as  conclusive  of 
all  the  rights  and  equities  which  were  adjudicated  and  settled  therein, 
unless  it  be  impeached  for  fraud.  See  cases  n^a  ;  also,  Davis  v. 
Headley,  22  N.  J.  Eq.  115;  Brown  v.  L.  &  D.  R.  R.  Co.,  2  Beas. 
(N.  J.  £q.)  191 ;  Dobson  v.  Pearce,  2  Kern.  156 ;  U.  S.  Bank  v.  Bank 
of  Baltimore,  7  Gill,  415.  JUotion  ovemUecL 
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[Reported  52  New  Jereey  Equity,  561.] 

Magie,  J.^  The  appellant  in  this  cause  was  the  complainant  below» 
Her  bill  of  complaint  stated  the  following  facts,  viz.,  that  she  bad 
commenced  an  action  in  the  Supreme  Court  of  the  State  of  New  York, 
which  court  had  *' jurisdiction  in  the  case,"  against  respondent,  her 
former  husband,  for  the  purpose  of  dissolving  the  marriage  previously 
entered  into  by  them  ;  that  respondent  was  personailj*  served  with  pro- 
cess and  duly  appeared  m  said  action ;  that  such  proceedings  were  had 
thereon  that  a  Judgment  was  rendered  in  her  favor,  whereby  it  was  ad- 
judged that  said  marriage  should  be  dissolved ;  that  respondent  should 
pay  to  her,  as  alimony,  $100  on  the  first  day  of  each  month,  commencing 
June  1,  1892,  and  should  execute  a  mortgage  as  security  for  such  pay- 
ments, upon  lands  in  the  State  of  New  Jersey,  of  such  form  and  con- 
taining such  provisions  as  the  court  should  subsequently  direct  and 
approve ;  that  said  court,  by  a  subsequent  order,  directed  respondent 
to  execute,  acknowledge,  and  deliver  to  appellant  a  mortgage  of  a 
specified  form  and  containing  specified  provisions,  upon  lands  in  this 

^  Part  of  tbis  opinion  and  part  of  the  dissenting  opinion,  in  which  is  discossed 
the  jurisdiction  of  the  New  York  court,  are  omitted.  —  Ed. 
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State  which  were  particularly  described  in  the  order ;  that  respondent 
had  failed  and  refused  to  execute  and  deliver  the  mortgage  as  directed, 
and  made  various  mortgages  and  conveyances  of  said  lands  without 
consideration  and  with  the  fraudulent  purpose  of  defeating  appellant's 
rights. 

It  was  charged  in  the  bill  that  appellant,  by  virtue  of  the  decree  and 
order  of  the  New  York  court,  acquired  an  equitable  lien  on  said  lands 
prior  to  the  lien  and  interest  of  the  mortgagees  and  grantees  of  re- 
spondent, and  an  equitable  right  to  a  mortgage  on  said  lands  in  accord- 
ance with  the  decree  and  order. 

Upon  these  statements  and  charges  the  prayers  of  the  bill  were  for 
answer  and  discovery,  for  a  decree  setting  aside  the  mortgages  and 
conveyances  of  respondent,  and  that  he  be  '^  decreed,  pursuant  to  the 
said  decree  and  order  of  the  New  York  Supreme  Court,  to  execute  and 
deliver  "  to  her  ^^  the  mortgage  on  said  premises  therein  directed  to  be 
made  and  delivered,  according  to  the  form  therein  provided."  There 
was  a  general  prayer  for  relief. 

Respondent  moved  the  Court  of  Chancer}'  to  dismiss  the  bill  pursuant 
to  the  practice  established  by  rule  215  of  that  court,  upon  the  ground 
that  the  bill  exhibited  no  equity  entitling  appellant  to  the  relief  she 
prayed  for.  The  notice  of  the  motion  specifically  set  forth  the  grounds 
of  objection. 

The  motion  was  heard  by  Vice-Chancellor  Bird,  and  upon  his  advice 
a  decree  was  made  dismissing  the  bill.  The  opinion  of  the  vice-chancel- 
lor is  reported  in  6  Dick.  Ch.  Rep.  444.  From  this  decree  appellant 
has  prosecuted  the  appeal  which  is  now  to  be  decided.  .  .  . 

In  my  judgment  it  does  not  admit  of  doubt  that  the  Jurisdiction  of 
the  Supreme  Court  of  New  York,  if  properly  averred  in  the  bill,  was  a 
jurisdiction  to  make  a  decree  as  to  alimony  and  its  being  secured  by 
mortgage  on  lands  in  New  Jersey  only  in  personam^  and  to  enforce  it 
by  any  process  against  respondent  which  is  proper  in  that  State.  Nor 
was  the  decree  which  was  pronounced  by  that  court  capable  of  any 
other  construction  than  one  which  shows  it  to  have  been  within  such 
conceded  Jurisdiction. 

From  these  considerations  I  deem  it  evident  that  the  theory  of  this 
bill  that,  by  virtue  of  the  decree  and  order  of  the  Supreme  Court  of  New 
York,  appellant  acquired  an  equitable  lien  on  lands  in  New  Jersey  and 
a  right  to  have  such  lands  disposed  in  a  certain  manner,  cannot  be 
sustained  without  a  disastrous  violation  of  fundamental  principles. 
The  decree  and  order  of  that  court  does  not  pretend  to  have  any 
such  purpose  or  effect,  nor  could  that  court  be  empowered  to  make 
a  decree  having  such  an  effect. 

But  it  is  ingeniously  contended  in  this  court  that  the  decree  and 
order  of  the  Supreme  Court  of  New  York  imposed  upon  respondent  a 
personal  obligation  to  do  what  that  decree  and  order  had  directed  him 
to  do,  and  that  a  court  of  equity  in  New  Jersey  ought  to  compel  him 
to  perform  that  obligatioq  as  it  would  compel  him  to  perform  his  con- 
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tract  to  oonvej  or  mortgage  lands  in  its  Jurisdiction.  Moreover,  it  is 
contended  that  the  provisions  of  section  1  of  article  4  of  the  Constitu- 
tion of  the  United  States,  requiring  full  faith  and  credit  to  be  given  in 
each  State  to  the  records  and  judicial  proceedings  of  every  other  State 
impart  to  this  decree  and  order  a  conclusive  force  with  respect  to  the 
mortgage  directed  to  be  given  on  lands  here,  which  compels  our  courts 
to  enforce  it  by  degrees  in  conformity  therewith. 

Doubtless  the  judgment  of  the  New  York  court  must  be  accorded  in 
our  courts  a  conclusive  effect  in  certain  respects.  Thus  it  has  con- 
clusively determined  the  status  of  the  parties  to  that  action,  and  that 
the  marital  relation  previously  existing  between  them  has  been  abso- 
lutely dissolved.  If,  by  the  direction  to  pay  alimony  an  indebtedness 
arises  from  time  to  time  as  such  payments  become  due,  an  action  at 
law  would  lie  thereon,  and  the  decree  would  furnish  conclusive  evidence 
of  such  indebtedness. 

But  the  question,  upon  the  solution  of  which  this  case  must  turn,  is 
whether  the  courts  of  New  Jerse}'  must  give  conclusive  effect  to  the 
decree  or  judgment  of  the  courts  of  New  York  made  in  a  case  where 
they  had  acquired  jurisdiction  of  the  parties  but  affecting  lands  situated 
here,  and  disposing  of  the  title  thereto  in  whole  or  in  part.  If  this 
question  is  to  be  answered  in  the  affirmative,  it  seems  evident  that  we 
accord  jurisdiction  over  lands  in  New  Jersey  to  the  courts  of  other 
States,  and,  as  was  said  by  Chancellor  Zabriskie,  in  Davis  v,  Headlej', 
22  N.  J.  £q.  115,  ^'  leave  to  the  courts  of  this  State  only  the  ministerial 
duty  of  executing  their  decrees."  For  the  doctrine  that  jurisdiction  re- 
specting lands  in  a  foreign  State  is  not  in  rem  but  only  in  personam  is 
bereft  of  all  practical  force  if  the  decree  in  personam  is  conclusive  and 
must  be  enforced  b}*  the  courts  of  the  situs. 

If  such  is  the  effect  which  must  be  given  to  the  judgments  and  de- 
crees of  the  courts  of  a  sister  State  respecting  lands  situated  here,  it  is 
extraordinary  that  no  trace  of  the  doctrine  can  be  found  in  text-books  or 
in  adjudicated  decisions.  My  researches  have  not  disclosed  anj-  sup- 
port of  the  doctrine  by  any  text-writer  of  repute  or  by  any  decision  in 
point.  The  very  industrious  counsel  who  maintained  this  view  in  argu- 
ment has  produced  no  authority  which^  in  my  judgment,  sustains  his 
position.  .  .  . 

The  contention  that  such  an  order  requiring  lands  in  New  Jersey  to 
be  charged  with  alimony  created  a  personal  obligation  on  respondent 
is,  in  m}'  judgment,  without  force.  It  is  a  misuse  of  terms  to  call  the 
buixlen  thereby  imposed  on  respondent  a  personal  obligation.  At  the 
most,  the  decree  and  order  imposed  a  duty  on  him,  which  duty  he  owed 
to  the  court  making  them.  That  court  can  enforce  the  duty  by  its  pro- 
cess, but  our  courts  cannot  be  required  to  issue  such  process  or  to 
make  oar  decrees  operate  as  process.  Moreover,  the  substantial  pait 
of  the  decree  is  comprised  in  the  dissolution  of  the  marriage  and  the 
direction  to  pay  alimony.  The  charge  of  the  alimony  upon  lands  is 
rather  in  the  nature  of  process  to  enforce  the  substantial  decretal  order 
for  alimony. 
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The  establiotatnent  of  the  contrary  doctrine  would  resnlt  in  practically 
depriving  a  State  of  that  exclusive  control  over  immovable  property 
tticreiii  which  has  always  been  accorded.  For  example,  by  our  statutes, 
contracts  resi>ectiiig  lands,  to  be  enforceable,  must  be  eutered  into  and 
evidenced  in  a  particular  mode,  but  our  courts,  upon  equitable  grounds, 
sometimes  enforce  contracts  that  are  witliout  the  statute.  It  is  the 
province  of  our  legislature  to  prescribe  the  rule  for  such  contracts  and 
for  our  courts  to  construe  the  rule  so  prescribed  and  to  determine  when 
such  contracts,  whether  within  or  without  the  statute,  may  be  enforced. 
It  is  true  that  the  courts  of  another  State,  proceeding  in  personam  to 
enforce  a  contract  for  lands  iu  New  Jersey,  would  be  bound  to  deter- 
mine  whether  the  contract  was  enforceable  under  our  laws.  But  they 
would  construe  those  laws,  and  if  their  decree  in  personam  may  and 
must  be  conclusive  in  our  courts  and  compel  a  decree  iu  conformity 
therewith,  it  is  obvious  that  tlie  contract  will  be  enforced  according 
to  whatever  construction  the  foreign  court  put  upon  our  laws,  and 
not  accoixiiug  to  the  construction  of  our  own  courts.  Other  examples 
will  occur  to  any  one  considering  the  subject 

For  these  reasons  I  shall  vote  to  afllrm  the  decree  below. 

Gassisom,  J.  (concurring). 

I  concur  in  the  result  announced  by  Mr.  Justice  Magie,  but  not  for 
the  reasons  contained  in  the  opinion  just  read,  nor  for  those  stated  in 
the  conclusions  of  the  learned  equity  judge  wbo  heard  the  cause  in  the 
Court  of  Chancery. 

The  object  of  the  complainant's  bill  is  to  execute,  through  the 
medium  of  our  Court  of  Chancery,  an  order  made  by  the  Supreme 
Court  of  New  Tork  upon  the  defendant  to  secure  his  perforniance  of 
a  decree  rendered  therein  i^inst  him  by  mortg^ng  his  lands  io 
Hew  Jersey.  The  procedure  in  this  State  is  justiQcd  under  tbat 
provision  of  the  federal  law  that  gives  conclusive  force  in  one  State 
to  the  records  and  Judicial  proceedings  of  another.  The  vice  of  this 
deduction,  in  the  case  before  us,  is  that  it  assumes  that  the  order 
mode  by  the  New  York  court  to  secure  the  performance  by  the  de. 
fendant  of  its  decree  against  him  is  a  '^Judgment"  of  that  State 
within  the  meaning  of  the  federal  Constitution  and  "■"  -"*  "'  ""-- 
gress. 

The  transcendent  force  given  by  the  federal  law  ti 
ceedinga  of  sister  States  is  confined  to  such  judicial 
possess  the  quality  of  judgment ;  it  does  not  extei 
in  the  nature  of  execution  or  to  orders  merely  ancilla 
form  of  relief. 

In  cases  that  proceed  to  judgment  in  oommon-li 
tinction  is  well  marked,  but  it  is  liable  to  be  lost 
sions  rendered  in  equity  causes  where  judgment,  in 
often  accompanied  by  Bpedal  orders  for  particular 
for  the  enforcement  or  securing  of  tbe  execution  < 
nonnced.    Tbe  distinction,  however,  is  always  a  su 
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mast  not  be  overlooked  becanse  of  the  f  onn  in  which  the  decretal  order 
may  be  framed. 

That  only  is  judgment  that  is  pronounced  between  the  parties  to  the 
action  upon  the  matters  submitted  to  the  court  for  decision.  To  judg- 
ments thus  rendered,  the  federal  law  accords  in  every  State  the  same 
conclusive  force  possessed  in  the  State  where  they  are  rendered. 
After  judgment  in  a  State  court,  all  that  follows  for  the  purpose  of 
enabling  the  successful  party  to  reap  the  benefits  of  the  determination 
in  his  favor  is  execution  or  in  aid  of  execution.  No  interpretation  has 
ever  been  placed  upon  the  federal  Constitution  giving  conclusive  effect, 
or,  indeed,  any  effect  at  all  to  the  exeoutions  of  the  judgments  rendered 
in  sister  States  or  to  any  order  merely  in  aid  thereof.  Such  orders 
lack  the  quality  of  JtM^^rmen^  and  must  be  differentiated  from  judg- 
ments, even  though  embodied  in  the  same  decretal  orders  that  pro- 
nounce the  judgment  of  the  court  These  decretal  orders  may  be 
defined  to  be  decisions  made  touching  some  matter  collateral  to  the  issue 
presented  in  the  record  or  recjuired  to  be  passed  upon  in  order  to  carry 
into  execution  the  judgment  of  the  court.  To  these  determinations 
ancillary  to  execution,  no  extraterritorial  force  is  given  by  the  fede- 
ral law. 

That  the  order  in  the  present  case  touching  the  defendant's  land  in 
New  Jersey  is  of  this  nature  clearly  appears  in  the  case  before  us. 
Upon  this  demurrer  it  is  established  that  the  New  York  suit  was  insti- 
tuted for  the  sole  purpose  of  dissolving  the  marriage  of  the  complainant 
with  the  defendant  Upon  the  record  thus  submitted  the  Supreme 
Court  of  New  York  pronounced  as  its  judgment  that  the  marriage 
should  be  dissolved  with  the  incident  of  alimony  to  the  complainant 
Here  the  sentence  of  the  law  upon  the  record  ceases.  The  order  of 
the  court  then  proceeds  in  these  words :  ^' And  it  is  fhrther  adjudged 
and  decreed  that  the  said  defendant,  within  ten  daj's  after  the  entry  of 
this  judgment  and  service  thereof  on  the  attorney  for  the  defendant, 
execute  and  deliver  unto  the  plaintiff  a  mortgage  covering  the  real 
propert}'  owned  by  the  defendant  and  particularly  located  in  the  State 
of  New  Jersey,  which  mortgage  shall  be  of  such  form  and  contain  such 
provisions  as  shall  be  suflScient  and  requisite  to  secure  unto  the  plain- 
tiff the  faithful  performance  of  the  provisions  of  this  judgment  and  de- 
cree on  the  part  of  the  defendant  as  may  be  directed  and  approved  by 
this  court'* 

In  my  opinion  this  order  was  ancillary  to  execution  and  did  not  pos- 
sess any  element  of  a  judgment  upon  the  issue  submitted  to  the  court 
for  decision,  which  was  whether  the  marriage  between  the  parties 
should  be  dissolved.  For  this  reason  I  think  the  complainant's  bill 
was  properly  dismissed. 

Van  Stckel,  J.  (dissenting). 

The  Supreme  Court  of  New  York  made  a  decree  for  divorce  in  favor 
of  the  wife,  and  ordered  that  the  husband  pay  $100  per  month  alimony, 
and  that  to  secure  it  to  the  wife  he  should  execute  a  mortgage  on  lands 
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which  he  owned  in  New  Jersey.  Personal  service  was  made  upon  the 
husband  in  the  New  York  divorce  suit,  and  the  decree  for  divorce,  in- 
cluding the  order  to  execute  the  mortgage,  was  obtained  on  the  1st 
dtiy  of  July,  1892. 

On  the  19th  of  November,  1892,  on  the  application  of  the  wife's  at- 
torney, an  order  was  entered  in  the  New  York  court  specifying  the 
lands  in  New  Jersey  upon  which  the  husband  should  execute  the 
mortgage. 

Thereupon  the  wife  filed  a  bill  in  the  Court  of  Chancery  of  this  State 
to  compel  the  husband  to  execute  the  mortgage  in  accordance  with  the 
New  York  judgment,  and  also  to  set  aside  conveyances  of  the  property 
in  this  State  by  the  husband,  which  are  alleged  to  be  fraudulent.  .  .  . 

It  is  undoubtedly  true  that  the  New  York  court  had  no  power  to 
create  a  lien  upon  New  Jersey  lands,  and  it  is  also  true  that  the  New 
York  court  could  have  acted  upon  the  person  of  the  husband  while 
within  its  jurisdiction  and  constrained  him  to  execute  such  a  writing  as 
would  have  been  effective  to  pass  the  title  to,  or  establish  a  lien  on, 
the  New  Jersey  lands.  The  question,  however,  is  not  what  the  New 
York  court  could  have  done,  but  what  the  courts  of  New  Jersey,  in  dis- 
chai^e  of  her  constitutional  obligations,  should  do  in  aid  of  the  wife 
after  rendition  of  the  judgment  in  New  York. 

The  New  York  court  having  jurisdiction  of  the  person  of  the  hus- 
band and  also  of  the  subject-matter  of  the  suit  there,  the  judgment  in 
that  State,  as  between  the  parties  to  that  suit,  was  conclusive  of  the 
right  of  the  wife  to  have  the  husband  execute  a  mortgage  upon  the  New 
Jersey  lands,  although  it  did  not  of  its  own  force  create  a  lien  upon 
the  lands.  As  to  the  title  to  such  lands,  it  had  the  effect  of  an  ad- 
mitted legal  contract  or  obligation  by  the  husband  to  convey  and  should 
be  enforced  in  equitj*  here. 

A  judgment  in  New  York  that  a  party  defendant  shall  specifically 
perform  a  written  contract  to  convey  lands  in  New  Jeraey  would  fur- 
nish no  better  foundation  for  the  interference  of  our  court  of  equity 
than  the  judgment  relied  upon  in  this  case.  In  what  respect  they 
differ  in  principle  is  not  apparent  In  either  case  obedience  to  the 
mandate  of  the  federal  Constitution  would  give  effect  to  the  judgment 
here. 

In  Elizabeth  Savings  Institution  v.  Gerber,  8  Stew.  Eq.  153,  this 
court  held  that  a  judicial  order  in  New  York  that  the  garnishee 
owes  a  debt  to  the  defendant  in  a  judgment,  such  moneys  being  in  the 
custody  of  a  court  of  equity,  creates  per  $e  a  right  to  apply  to  such 
coui*t  for  such  moneys  in  the  same  way  as  an  assignment  of  such 
moneys  to  the  plaintiff  in  the  judgment  would  have  passed  such  right. 
Such  a  decree  in  the  New  York  court  settled  the  plaintiffs  right  to  the 
fund,  and  that  right  was  an  equitable  one,  which  was  enforced  in  this 
State. 

The  decree  or  judgment  in  New  York  has  the  effect  of  being  not 
merely />rtma/acw  evidence,  but  conclusive  proof  of  the  rights  thereby 
VOL.  III.  — 23 
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adjudicated,  and  a  refusal  to  give  it  the  force  and  effect  in  this  respect 
which  it  had  in  the  State  in  which  it  was  rendered  denies  a  right  se- 
cured by  fundamental  law. 

The  force  and  effect  of  the  decree  Ibr  alimony  in  New  York  was  not 
to  create  a  lien  upon  lands  in  New  Jersey,  but  to  conclusively  entitle 
the  wife  to  have  that  decree  enforced  against  the  husband. 

It  being  competent  for  our  courts  to  enforce  such  a  decree  made  in 
our  own  courts  b}'  establishing  it  as  a  lien  on  lands,  we  cannot  refuse 
like  relief  in  this  case  on  the  extraterritorial  judgment.  Huntington  t;. 
Attrill,  U6  U.  S.  657;  McElmoyle  v.  Cohen,  18  Pet  312. 

In  Cheever  v.  Wilson,  9  Wall.  108,  121,  there  was  an  order  of  the 
divorce  court  in  Indiana  directing  the  wife  to  pa^'  one-third  of  her  rents 
as  they  became  due  to  her  husband.  The  land  was  in  Washington, 
where  suit  was  brought  to  enforce  paj^ment  of  the  rents  to  the  husband. 
The  coui*t  said  that  the  decree  in  Indiana,  bo  far  as  it  related  to  the 
real  property  in  question,  could  have  no  extraterritorial  effect ;  but  if 
valid,  it  bound  these  who  were  parties  in  the  case,  and  could  have 
been  enforce^  in  the  situs  ret  by  proper  proceedings  for  that  purpose. 

The  judgment  in  New  York  must  be  regarded  as  conclusively  im- 
posing a^legal  personal  obligation  or  duty  upon  the  husband  to  mort- 
gage his  lands  in  New  Jersey. 

The  New  York  judgment  is  conclusive  between  the  parties  to  it— * 

First.   As  to  the  right  to  a  divorce. 

Second.   As  to  the  right  of  the  wife  to  the  alimony  allowed. 

Third.  It  is  equally  conclusive,  as  against  the  husband,  as  to  her 
right  to  have  such  alimony  secured  by  a  mortgage  on  his  New  Jersey 
lauds,  that  being  expressly  a  part  of  the  adjudication  in  New  York. 

The  judgment  imposed  an  obligation  upon  the  husband  from  which 
he  cannot  relieve  himself  by  removing  from  the  jurisdiction  in  which  it 
was  rendered ;  that  obligation  follows  him  into  this  State. 

The  lien  does  not  by  mere  force  of  the  extraterritorial  Judgment 
attach  to  lands  in  this  State.  To  impress  that  lien  upon  lands  here 
the  intervention  of  our  court  of  equity  is  necessary,  just  as  it  is  neces- 
sary to  sue  here  upon  a  New  York  judgment  before  execution  can 
issue  from  our  courts  to  obtain  satisfaction  of  it. 

The  husband  has  had  his  day  in  court  in  New  York,  where  all  these 
questions  have  been  adjudicated  against  him,  and  our  courts  should 
hold  that  he  is  thereby  concluded. 

The  question  in  its  true  form  is  whether  we  will  give  full  faith  and 
credit  to  the  judgment  of  the  New  York  court  in  so  far  as  it  finally  ad- 
judges the  questions  legall}'  submitted  to  it,  when  it  had  jurisdiction 
both  of  the  subject-matter  of  the  controversy  and  of  the  parties  to  it 

It  seems  to  me  that  there  can  be  but  one  answer  to  this  question,  and 
that  the  court  below  erred  in  dismissing  the  complainant's  bill.^ 

1  Execution  will  not  he  issued  on  the  judgment  of  another  State  of  the  Union 
without  suit  npon  the  judgment.  McElmoyle  v.  Cohen,  18  Pet.  812 ;  Turley  v.  Dreyfus, 
85  La.  Ann.  510;  Lamberton  r.  Grant,  94  Me.  608,  48  Atl.  127.— Ed. 
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BULLOCK  V.  BULLOCK 
Supreme  Court  of  New  Jersey.    1805. 
[Reported  67  New  Jereey  Law,  508.] 

Van  StckeIi,  J.  The  declaration  in  this  case  is  founded  upon  a 
decree  of  the  Supreme  Court  of  New  York,  directing  the  payment  of 
alimony  by  the  defendant  to  the  plaintiff  at  $100  per  month.  The 
declaration  alleges  that  there  is  due  upon  said  decree  the  sum  of  1 1,600, 
and  that  the  defendant  promised  to  pay  the  amount  so  due. 

The  declaration  further  avers  that  the  Supreme  Court  of  New  York 
is  a  court  of  general  Jurisdiction,  and  that  it  had  jurisdiction  over  the 
parties  and  the  subject-matter  of  the  suit,  the  said  defendant  having 
been  duly  served  with  process,  and  having  appeared  and  answered  the 
bill  of  complaint  in  that  court. 

To  this  declaration  the  defendant  filed  a  general  demurrer. 

In  Van  Bnskirk  v.  Mulock,  18  N.  J.  L.  184,  Chief  Justice  Horn- 
blower  held  that,  at  the  common  law,  an  action  of  debt  will  not  lie  on 
a  decree  of  a  court  of  equity  for  the  payment  of  money. 

In  the  recent  case  of  Mutual  Fire  Insurance  Co.  v.  Newton,  50  ^.  J.  L. 
571,  this  court  discussed  that  question,  taking  the  contrary  view  and 
citing  a  number  of  cases  in  support  of  it 

In  Evans  v.  Tatum,  9  Serg.  &  R.  252,  Chief  Justice  Tilghman  gave 
a  foreign  decree  in  equity  the  conclusive  force  of  a  judgment  between 
the  parties  to  a  suit  on  it  in  Pennsylvania. 

The  same  rule  prevails  in  the  courts  of  Massachusetts  and  New  York. 
Howard  v.  Howard,  15  Mass.  196 ;  Rigney  v,  Rigney,  127  N.  Y.  408. 

The  question  as  to  the  conclusive  effect  of  the  decree  is  no  longer  an 
open  one  in  this  State.  In  the  recent  case  of  Bullock  v.  Bullock, 
52  N.  J.  £q.  561,  the  Court  of  Errors  and  Appeals,  while  refusing  to 
establish  a  decree  for  alimony  made  in  New  York  as  a  lien  upon  lands 
in  New  Jersey,  declared  ^'  that  the  decree  in  New  York  conclu- 
sively determined  the  status  of  the  parties  to  that  action,  and  that  the 
marital  relation  previously  existing  between  them  had  been  absolutely 
dissolved. 

*^  If,  by  the  direction  to  pay  alimony  an  indebtedness  arises  from 
time  to  time,  as  such  payments  become  due,  an  action  at  law  will 
lie  thereon,  and  the  decree  will  ftimish  conclusive  evidence  of  such 
indebtedness." 

The  allegations  in  the  declaration  show  a  sufficient  legal  basis  for 
{he  plaintiff's  action,  and  the  demurrer  should  be  overruled,  with 
costs.  ^ 

1  Ace  Dow  9.  Blake,  148  111.  76,  S6  N.  E.  761 ;  Rogers  v.  Rogers,  15  B.  Hon.  864 ; 
Allen  V.  Allen,  100  Mass.  878  ;  Wood  v.  Wood,  7  N.  Y.  Misc.  S79  ;  Arlington  v.  Ar- 
rington,  197  N.  0.  190,  87  S.  E.  212  ;  Knnze  «.  Knnxe,  94  Wis.  64,  68  N.  W.  891.  -* 
Ed. 
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LYNDE  V.   LYNDE. 
Supreme  Court  or  the  United  States.    1901. 
[Imparted  181  United  Stale$,  183.] 

Error  to  the  Supreme  Court  of  the  State  of  New  York.^ 

Gray,  J.  —  B}'  the  Ck>n8titution  and  the  act  of  Congress,  requiring 
the  faith  and  credit  to  be  given  to  a  Judgment  of  the  coui-t  of  another 
State  that  it  has  in  the  State  where  it  was  rendered,  it  was  long  ago 
declared  b}'  this  court :  ^^  The  Judgment  is  made  a  debt  of  record,  not 
examinable  upon  its  merits ;  but  it  does  not  cany  with  it,  into  another 
State,  the  efficacy  of  a  Judgment  upon  property  or  persons,  to  be  en- 
forced by  execution.  To  give  it  the  force  of  a  Judgment  in  another 
State,  it  ihust  be  made  a  Judgment  there ;  and  can  only  be  executed  in 
the  latter  as  its  laws  may  permit."  McEImoyle  v.  Cohen,  18  Pet  812, 
825 ;  Thompson  v.  Whitman,  18  Wall.  457,  468 ;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265,  292 ;  Bullock  v.  Bullock,  6  Dickinson  (51 
N.  J.  £q.)  444,  and  7  Dickinson  (52  N.  J.  Eq.)  561. 

The  decree  of  the  Court  of  Chancery  of  New  Jersey,  on  which  this 
suit  is  brought,  provides,  first,  for  the  payment  of  87,840  for  alimony 
already  due,  and  tl,000  counsel  fee ;  second,  for  the  payment  of  ali- 
mony since  the  date  of  the  decree  at  the  rate  of  $80  per  week ;  and 
third,  for  the  giving  of  a  bond  to  secure  the  payment  of  these  sums, 
and,  on  default  of  payment  or  of  giving  bond,  for  leave  to  apply  for  a 
writ  of  sequestration,  or  a  receiver  and  injunction. 

The  decree  for  the  payment  of  $8,840  was  for  a  fixed  sum  already 
due,  and  the  Judgment  of  the  court  below  was  properly  restricted  to 
that.  The  provision  of  the  payment  for  alimony  in  the  future  was 
subject  to  the  discretion  of  the  Court  of  Chancery  of  New  Jersey, 
which  might  at  any  time  alter  it,  and  was  not  a  final  Judgment  for  a 
fixed  sum.  The  provisions  for  bond,  sequestration,  receiver,  and  in- 
junction, being  in  the  nature  of  execution  and  not  of  Judgment,  could 
have  no  extraterritorial  operation;  but  the  action  of  the  courts  of 
New  York  in  these  respects  depended  on  the  local  statutes  and  practice 
of  the  State,  and  involved  no  Federal  question. 

On  the  writ  of  error  of  the  wife,  therefore, 

Th^  Judgment  ia  affirmed. 

1  Statement  of  facts  and  part  of  the  opinion  of  the  coart,  involving  another  ques- 
tion, are  omitted.  -*  Eo. 
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HOLEEB  v.-  PABEEB. 

Court  of  Cassation,  Frajuck.    1819. 
[Beported  21  Bulletin  da  Arr^  119.] 

Bt  a  Judgment  of  May  14,  1814,  the  TribuDal  of  Boston  condemned 
Parker,  an  American,  to  pay  Holker,  a  Frenchman,  a  sum  of  nearly 
three  millions  in  settlement  of  a  commercial  partnership.  Parker  lived 
in  France,  and  had  there  acquired  both  movable  and  immovable  prop- 
erty, on  which  Holker  prayed  the  Civil  Tribunal  of  the  Seine  to  author- 
ize the  execution  of  the  judgment  of  the  Tribunal  of  Boston. 

The  Tribunal  of  the  Seine  did  in  fact  declare  the  Boston  judgment 
executory.  This  decree  was  made  without  examination  or  knowledge 
of  the  merits,  and  upon  an  appeal  by  Parker  the  Royal  Court  of  Paris 
reversed  the  judgment  for  the  following  reasons :  ^  — 

The  Court.  Judgments  rendered  by  foreign  courts  have  neither 
effect  nor  authority  in  France ;  this  rule  is  doubtless  more  particularly 
applicable  in  favor  of  Frenchmen,  to  whom  the  king  and  his  officers 
owe  a  special  protection,  but  the  principle  is  absolute,  and  may  be 
invoked  by  all  persons,  without  distinction,  being  founded  on  the  inde- 
pendence of  States.  The  ordinance  of  1629,  in  the  beginning  of  its 
article  121,  laj's  down- the  principle  in  its  generality  when  it  saj's  that 
judgments  rendered  in  foreign  kingdoms  and  sovereignties,  for  any 
cause  whatever,  shall  have  no  execution  in  the  kingdom  of  France,  and 
the  Civil  Code,  art  2123,  gives  to  this  principle  the  same  latitude  when 
it  declares  that  a  lien  cannot  result  from  judgments  rendered  in  a  for- 
eign country,  except  so  far  as  they  have  been  declared  executory  by  a 
French  tribunal  (which  is  not  a  matter  of  mere  form,  like  the  granting 
in  past  times  of  AparecUis  from  one  department  to  another  for  judg- 
ments rendered  within  the  kingdom,  but  which  assumes,  on  the  part  of 
the  French  tribunals,  a  cognizance  of  the  cause,  and  a  full  examina- 
tion of  the  justice  of  the  judgment  presented  for  execution,  as  reason 
demands,  and  that  this  has  always  been  practised  in  France,  according 
to  the  testimony  of  our  ancient  authorities).  There  may  result  from 
this  an  inconvenience,  where  the  debtor,  as  is  asserted  to  have  hap- 
pened in  the  present  case,  removes  his  property  and  his  person  to 
France,  while  keeping  his  domicil  in  his  native  country;  it  is  for 
the  creditor  to  be  watchful,  but  no  consideration  can  impair  a  prin- 
ciple on  which  rests  the  sovereignty  of  governments,  and  which,  what- 
ever be  the  case,  must  preserve  its  whole  force. 

Holker  appealed;  but  the  appeal  was  dismissed  by  the  Court  of 
Cassation  for  the  following  reasons :  — 

1  The  decree  of  the  Royal  Court  is  Mr.  Justice  Gny's  translAtion  of  the  decree  m 
given  in  Merlin's  Questions  de  Droit,  Jugement,  §  14,  No.  2,  and  is  found  in  his 
opinion  in  Hilton  v.  Guyot,  159  U.  S.  118,  215.  — £o. 
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The  Court.  The  ordinance  of  1629  enacted,  in  absolute  terms  and 
without  exception,  that  foreign  judgments  should  not  have  execution  in 
France ;  it  was  onl^'  by  the  Civil  Code  and  the  Code  of  Civil  Procedure 
that  the  French  tribunals  have  been  authorized  to  declare  them  execu- 
tory;  the  ordinance  of  1629,  therefore,  had  no  application.  The  arti- 
cles of  the  Codes  referred  to  did  not  authorize  the  courts  to  declare 
judgments  rendered  in  a  foreign  country  executory  in  France  without 
examination ;  such  an  authorization  would  be  as  contrary  to  the  insti- 
tution of  the  courts  as  would  be  the  award  of  the  refusal  of  execution 
arbitrarilj'  and  at  will,  would  impeach  the  right  of  sovereignty  of  the 
French  government,  and  was  not  in  the  intention  of  the  legislature, 
which,  while  it  has  permitted  the  execution  of  judgments  of  arbitrators 
clothed  by  law  with  the  judicial  character  upon  a  simple  pareatis  has 
been  careful  to  confide  the  power  of  granting  an  order  of  exequatur 
to  the  presiding  judge,  and  not  to  the  tribunal,  because  a  tribunal 
can  pronounce  judgment  onlj*  after  deliberation^  and  even  upon  default 
should  grant  prayers  addressed  to  it  only  after  they  have  been  found 
just  and  true  (Articles  116  and  150  of  the  Code  of  Procedure). 

The  Civil  Code  and  the  Code  of  Procedure  make  no  distinction 
between  judgments  pronounced  in  a  foreign  country,  permitting  the 
judges  to  declare  them  all  executory. 

Therefore,  judgments  being  without  doubt  subject  to  examination 
by  the  provisions  of  the  Civil  Code  when  pronounced  against  French- 
men, it  is  necessary  to  hold  that  all  others  should  be  rendered  execu- 
tor}' only  after  examination  of  the  merits ;  unless  we  were  to  add  to 
the  law,  and  introduce  into  it  an  arbitrary  distinction  unfounded  in 
reason  or  authorit3\ 

It  follows  that  in  rejecting  the  exception  of  chose  jugee  whicb  was 
claimed  to  result  from  a  judgment  pronounced  in  a  foreign  country, 
and  in  ordering  the  plaintiff  to  produce  the  evidence  upon  which  his 
action  is  based,  to  be  answered  by  Parker  and  to  be  passed  upon  by 
the  court  after  full  investigation,  the  Royal  Court  of  Paris  made  a 
just  application  of  Articles  2123  and  2128  of  the  Civil  Code  and  546 
of  the  Code  of  Procedure.    For  these  reasons, 

Appeal  dismissed. 


TILKIN-MENTION  v.   BYRNE. 

Court  of  Li^oe.    1875. 

[JUporUd  8  Clunei,  298.] 

Btrne,  having  obtained  a  judgment  fh>m  the  Tribunal  of  Luxem- 
burg, sued  Tilkin  in  the  Tribunal  of  Commerce  of  Li^ge,  his  domicil, 
to  have  the  judgment  declared  executory.  Incompetence  having  been 
set  up  in  defence,  the  plaintiff  abandoned  his  claim  for  an  exequatur 
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and  declared  upon  the  original  claim.  The  defendant  objected  that 
since  he  had  Tolantarilj  chosen  a  foreign  court  he  can  no  longer  sue  in 
a  Belgian  court,  which  has  power  no  longer  to  do  anything  but  grant 
an  exeqtiatur  for  the  foreign  judgment. 

Thb  Court.  No  text  of  the  law  and  no  principle  of  public  policy 
forbids  a  foreigner  who  has  gained  a  suit  against  a  Belgian  in  a  foreign 
country  to  sue  him  again  on  the  same  claim  before  a  Belgian  court. 
It  is  to  be  remarked  that  the  demsftid  for  an  eoceqtiatur  puts  the  chose 
Jugee  entirely  in  question ;  and  it  is  impossible  to  see  why,  if  the  ques- 
tion may  be  raised  in  that  way  it  could  not  also  be  raised  by  bringing 
the  whole  question  before  a  court  which  has  jqrisdiction  of  the  subject- 
matter.  To  hold  otherwise  would  be  to  give  a  foreign  judgment  in 
Belgium  more  force  than  it  can  have  without  the  grant  of  an  exequcUur. 


ECONOMO  V.  MESCIADIS. 

Court  of  Appeal  of  Alexandria.    1877. 

[ReporUd  8  BeeueU  OffieUl,  SL] 

The  Court.  By  the  terms  of  Article  468  of  the  Code  of  Civil  Pro- 
cedure judgments  pronounced  abroad  by  a  foreign  couil  are  executory 
in  Eg3'pt  on  the  simple  order  of  the  President  of  the  Tribunal,  but  on 
condition  of  reciprocity ;  and  it  is  proper  therefore  to  see  whether  this 
reciprocity  exists  in  Greece,  since  the  question  is  as  to  process  of 
execution  on  the  judgment  of  one  of  her  local  courts. 

By  the  terms  of  Article  859  of  the  Hellenic  Code  of  Civil  Pro- 
cedure foreign  judgments  are  made  executory  in  Greece  by  the  simple 
order  of  the  President  of  a  Tribunal  when  all  parties  are  foreigners ; 
but  it  is  not  so  when  one  of  the  parties  is  Greek.  In  that  case,  ac- 
cording to  the  provisions  of  the  same  article,  foreign  judgments  can  be 
executed  in  Greece  onl}*  upon  order  of  a  Tribunal  of  First  Instance, 
and  after  an  examination  of  the  merits.  By  the  terms  of  the  next 
article  these  Tribunals  may  refuse  execution  if  they  find  that  the  for- 
eign judgment  is  opposed  to  the  facts  or  is  contrary  to  public  policy. 

These  provisions  affect  not  merely  procedure,  but  the  substantive 
law  as  well,  since  it  follows  that  judgments  pronounced  abroad  between 
foreigners  and  Greeks  are  not  executory  in  Greece  of  strict  right,  and 
that  the  Hellenic  Tribunals  may  examine  the  merits,  determine  whether 
they  are  contrary  to  the  true  facts,  discuss  them,  reopen  the  arguments, 
and  definitively  modify  them  or  even  consider  them  null.  There  does 
not  exist,  therefore,  between  Greece  and  Egypt  absolute  reciprocitj', 
and  we  must  consider  what  is  the  consequence  of  this  difference  be- 
tween the  two  S3'stem8  of  law,  whose  provisions  have  not  been  modified 
by  any  diplomatic  treaty. 

It  is  not  possible  to  admit  that  Article  468  of  the  Egyptian  Code  o^ 
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Civil  Procedure  deprives  foreign  jadgments  of  any  execation  in  Egj'pt 
whenever  the  most  complete  reciprocity  does  not  exist.  Such  an  inter- 
pretation would  cause  trouble  in  international  business  and  relations. 
In  requiring  reciprocity  the  Eg^'ptian  legislator  has  merely  intended  to 
grant  in  Egypt  no  greater  force  and  value  to  foreign  Judgments  than 
the  State  which  pronounced  them  grants  to  judgments  of  the  Egyptian 
courts ;  and  the  law  must  obviously  be  so  interpreted.  It  follows  that 
in  the  present  case  of  a  Greek  Judgment  between  a  Greek  and  an  Otto- 
man subject  the  President  of  the  Tribunal  can  order  an  execution  only 
after  having  first  sent  the  parties  before  the  Tribunal  of  First  Instance 
to  determine  whether  the  judgment  of  the  Tribunal  of  Syra  contains 
any  provision  contrary  to  the  facts  proved  or  to  public  policy.  In  this 
.  way  would  be  preserved  both  the  rules  of  reciprocity  which  serve  as 
the  basis  of  Article  468  and  also  the  provision  of  the  same  article  that 
the  order  for  execution  shall  proceed  from  the  Presidept 

It  is  no  objection  to  this  method  of  procedure  that  it  is  not  formally 
prescribed  by  Article  468,  since  by  the  terms  of  Article  11  of  the  Civil 
Code,  repeated  in  Article  84  of  the  Rules  for  the  organization  of  the 
courts,  the  judge,  in  the  case  of  silence,  insufficiency,  or  obscurity  of 
the  statute,  shall  supply  the  lack  in  conformity  with  the  principles  of 
natural  law  and  the  rules  of  equity.  Placed  by  the  insufflciencj'  of  the 
text  in  the  necessity  of  refusing  any  execution  in  Egypt  to  the  judg- 
ment of  the  Tribunal  of  Syra,  or  of  having  recourse  to  a  procedure 
analogous  to  that  of  Greece  to  supply  the  omissions  of  Article  468,  the 
judge  should  not  hesitate  to  adopt  the  latter  course. 

The  President  so  well  understood  the  inconvenience  and  danger  of 
refusing  any  execution  that  he  held  himself  competent,  by  virtue  of 
the  principle  of  reciprocity,  to  modif}'  one  of  the  provisions  of  the 
judgment  of  Syra,  which  he  considered  contrary  to  the  public  policy  of 
Egypt ;  and  he  ordered  execution  only  of  the  remainder  of  the  judgment. 
But  in  so  acting  without  sending  the  case  to  the  Tribunal  he  has  violated 
rules  of  reciprocity  which  he  intended  to  follow.  His  order  should 
therefore  be  modified  by  sending  the  parties  before  the  Tribunal  of  First 
Instance,  that  the  President  may  make  such  order,  in  accordance  with 
its  decision,  as  shall  seem  fit^ 

1  Cited  and  followed  in  GeiBser  v.  Wives  of  Ismail  Pacha,  11  Rec.  Off.  14.  "It  is 
not  pei*mitte<l  to  the  Court  of  Appeal  to  go  into  an  examination  of  the  qnestion  on  the 
meritfl.  In  this  particular,  we  should  presume  that  the  foreign  magistrates  hare  con- 
scientiously fulfilled  their  duty  of  granting  justice  to  whom  it  was  due."  Court  of 
Cassation  of  Naples,  in  Feraud  v.  Dreyfus,  1  Annali  della  Ginr.  Ital.  I.  120  (1866). 
Acc.f  Court  of  Cassation  of  Florence,  Sanna  i;.  Dubosc,  2  Annali,  I.,  85  (1867). 

'*  International  relations  admit  the  principle  of  reciprocity  as  one  which  rests  upon 
the  right  of  equality  of  treatment  and  in  fact  opens  the  way  for  the  exercise  of  the 
right  of  retortion."  Ck>urt  of  Casaation  of  Turin,  in  Levi  v,  Pitre,  8  Annali,  I.,  880 
(1874). —Ed. 
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W.    V»    J. 

Rbichsobbicht.    1882. 
[Reported  7  SntkhHdungm  des  Beiehafferiehta,  Qivilsachef^,  406.  i] 

Tqe  defendant  is  a  shipowner  residing  in  the  Grand-duchy  of 
Oldenburg.  One  of  his  vessels  was  shipwrecked  in  the  Thames,  and 
in  consequence  yessel  and  cargo  were  sold  in  London  for  account  of 
those  concerned.  The  total  proceeds  were  paid  to  the  defendant's 
agents  in  London,  W.  &  6.  The  plaintiffs,  I.  &  Co.  in  London,  had 
a  claim  of  £119  lis.  Id,  payable  out  of  the  proceeds,  as  part  owners  of 
the  cargo.  Not  being  able  to  recover  this  amount  from  W.  &  6.,  who 
had  in  the  meantime  l)ecome  insolvent,  they  sued  the  defendant  in  a 
London  court.  The  defendant  accepted  service  without  disputing  the 
jurisdiction  of  the  court  in  question ;  the  Court  of  First  Instance  found 
for  the  plaintiff,  and  the  defendant's  appeal  was  dismissed.  The  judg- 
ment having  become  valid,  the  plaintiffs  sued  defendant  in  the  pro- 
visional court  at  Oldenburg,  asking  the  court  to  declare  the  plaintiff's 
right  to  execution  by  issuing  a  writ  of  execution  (Code  of  Procedure, 
§  660). 

The  defendant  contested  the  plaintiff^s  claim  on  the  basis  of  section 
661  [Sec.  2,  Nos.  3  and  5],  asserting  that  the  jurisdiction  of  the 
English  courts  in  the  action  in  question  was  not  justified  according  to 
German  law,  and  that  reciprocit}*  in  England  was  not  guaranteed. 
The  provisional  court  issued  the  writ  of  execution  as  asked  for  by  the 
plaintiff.  The  defendant's  appeal  was  dismissed,  the  Court  of  Second 
Instance  deciding  that  the  jurisdiction  of  the  English  courts,  required 
by  section  661  [Sec.  2,  No.  3],  although  not  existing  originally,  •  was 
justified  by  a  tacit  understanding  according  to  sections  38,  39,  Code 
of  Procedure,  and  that  reciprocity  must  be  considered  as  guaranteed 
according  to  the  established  practice  of  the  English  courts.  With 
regard  to  the  latter  point,  the  Court  of  Appeal  rested  its  decision  on 
the  assumption,  that  a  guarantee  of  reciprocity  is  not  only  found  in 
treaties  or  statutes,  but  that  it  exists  already,  when,  as  a  matter  of 
fact,  the  judgments  of  German  courts  are  executed  in  a  foreign  countrj*, 
without  further  examination  of  the  legality  of  such  judgments.  The 
court  was  further  of  opinion,  that  the  only  point  to  be  decided  in  a 
particular  case  was,  whether  the  execution  of  a  German  judgment  of 
the  same  kind  could  be  considered  as  guaranteed  in  the  foreign  State 
in  question,  and  the  court  held  that  in  the  present  case  this  question 
must  be  ansi^ered  in  the  aflrmative,  because  the  points  raised  by  the 
defendant  against  the  judgment,  of  which  the  execution  was  demandedi 
were  according  to  his  statement  only  the  following :  — 

(1)  That  the  judgment  had  been  obtained  by  an  incorrect  rep- 
resentation of  the  facts;  (2)  that  he  had  a  counter-claim  against 

A  The  translation  is  that  found  in  Piggott,  Foreign  Jadgmenta,  2d  ed.,  470.—  En. 
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plaintiff;  points  of  this  kind,  however,  oould  not  have  been  raised  in 
an  English  court,  when  the  execution  of  a  foreign  judgment  was  in 
question. 

The  defendant  appealed  to  the  Reichsgericht  and  was  successful,  the 
plaintiff's  claim  being  dismissed  for  the  following  reasons :  — 

The  Coubt.  The  recognition  of  the  jurisdiction  of  the  English  courts, 
as  based  on  tacit  understanding,  cannot  be  legally  objected  to. 

The  defendant,  in  his  contention  before  us,  has  confined  himself  to 
maintaining  that  the  supposition  of  the  Ck)urt  of  Appeal  that  reciprocity 
is  guaranteed  in  England  is  erroneous  in  point  of  law.  He  has  sup- 
ported  his  contention  by  asserting  (1)  that  the  habitual  practice  of 
foreign  courts,  as  a  matter  of  fact,  could  not  be  considered  as  a  guar- 
antee of  reciprocity ;  (2)  -that  according  to  the  rules  adopted  by  the 
practice  of  the  English  courts  a  further  examination  of  the  legality  of 
foreign  judgments  (of  which  execution  is  demanded)  is  allowed  contrary 
to  the  requirements  of  reciprocity'. 

The  rules  which  English  courts  apply  with  regard  to  the  execution 
of  foreign  judgments  form,  according  to  the  English  legal  conception, 
a  part  of  the  common  law,  that  is  of  the  lex  non  scripta^  which  only 
exists  in  the  mind  of  the  judges  (in  gremio  magistratum)^  and  which 
rule  on  the  principle  that  legal  practice  (Jurisprudenz)  is  binding  as 
law  in  the  same  manner  as  law  created  by  statute. 

If  the  security  for  reciprocity  required  by  the  expression  ^'  being 
guaranteed  "  may  be  found,  accoixling  to  the  intention  of  the  Code  of 
Procedure,  as  appears  from  the  minutes  of  the  Committee  of  Justice, 
p.  834,  section  440,  and  as  other  imperial  statutes  determine  (German 
Criminal  Code,  §§  102,  103,  187),  not  only  in  international  treaties, 
but  also  ip  the  existence  of  corresponding  laws  enacted  by  the 
foreign  State,  the  expression  ^^law"  must  include  here,  as  well  as  m 
section  12  of  the  act  introducing  the  Code  of  Civil  Procedure,  every 
legal  norm  {Bechtsnarm),  and  it  can  therefore  make  no  difference 
whether  the  laws  in  question  belong  to  the  written  or  the  unwritten  law  , 
of  the  foreign  State.  As  a  matter  of  course,  however,  there  can  be  no 
question  of  a  guarantee  by  law,  unless  the  existence  of  the  laws  in 
question  be  beyond  doubt.  The  guarantee  pf  reciprocity  might  there- 
fore be  affirmed  with  regard  to  England,  if  it  could  be  safely  assumed 
that  a  principle  of  law  exhausting  the  requirements  of  reciprocity  exists, 
and  is  universally  recognized  by  the  English  courts. 

According  to  section  661  [Sec.  1]  of  the  Code  of  Procedure,  the  writ 
of  execution  is  to  be  issued  without  an  examination  of  the  legality  of 
the  decision.  The  German  courts,  therefore,  are  bound  to  the  un- 
qualified i*eoognition  of  the  legal  validity  {Rechtakraft)  of  the  judg- 
ments of  foreign  courts  (which  are  to  be  enforced  by  them)  after  they 
have  become  valid  b}*  the  law  of  the  State  in  which  they  have  been 
obtained.  It  is  therefore  an  essential  requirement  of  reciprocity 
that  the  law  of  the  foreign  State  should  recognize  in  an  equal 
degree  the  legal  validity  of  the  judgments  of  German  courts  (which 
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are  to  be  enforced  by  its  ooorts),  and  that  an  examination  of  their 
legalit}';  both  as  regards  the  material  justice  of  the  decision  as  to 
matters  of  fact  or  law,  and  with  respect  to  matters  of  procedure,  should 
neither  be  required  as  a  condition  of  their  execution  bj  the  court,  ex 
officiOj  nor  be  allowed  by  the  admission  of  pleas  which  might  lead  to  it. 
The  question  remains,  whether  beyond  this  there  is  a  further  general 
requirement  of  reciprocit}'  according  to  which  it  is  necessary  that  the 
law  of  the  foreign  State  imposes  no  conditions  on  the  admissibility  of 
the  execution  of  foreign  judgments  beyond  those  contained  in  section 
661  [Sec.  2,  §§  2,  3,  4]  (these  requirements  would  be  that  the  act  to 
be  enforced  is  enforceable  according  to  the  law  of  the  country,  that  the 
courts  of  the  foreign  State  are  competent  according  to  the  law  of  the 
country,  that  in  the  case  of  a  judgment  against  a  contumacious  German, 
service  has  been  effected  in  the  prescribed  manner),  or  whether,  as  the 
Court  of  Appeal  has  decided,  the  question  of  reciprocity  is  only  to  be 
decided  with  regard  to  the  converse  case  and  that  uniformity  may  be 
said  to  exist  when  there  is  a  guarantee  that  a  judgment  of  the  same 
kind  would  be  enforced  in  the  foreign  country ;  but  this  question  need 
not  be  decided  with  reference  to  the  case  before  us. 

The  Court  of  Appeal  has,  however,  based  its  decision  on  the  further 
assumption,  that  with  regard  to  the  question  whether  the  execution  of 
a  German  judgment  of  the  same  kind  is  guaranteed  in  England,  it  is 
sufficient  to  ascertain  whether  the  English  law  admits  objections  of  the 
same  kind  as  the  present  defendant  thinks  he  can  raise  against  the 
English  judgment  (according  to  his  statement),  which  objections,  as  a 
matter  of  fact,  are  directed  only  against  the  material  justice  of  the  de- 
cision. This  assumption  is  erroneous  in  law  because,  after  what  has 
been  said,  the  point  to  be  established,  with  reference  to  the  question  of 
recipi*ocity  (even  if  it  be  confined  to  judgments  of  the  same  kind),  is, 
whether  according  to  the  English  law  it  is  in  any  case  possible  to 
impugn  the  legality  of  the  decision,  and  because  reciprocity  may  also 
be  considered  endangered  by  the  admissibility  of  pleas  of  a  different 
kind.  That  this  assumption  is  bad  in  law  ma}'  also  be  concluded  from 
the  fact  that,  according  to  section  661  [Sec  1],  the  defendant's  objection 
against  the  legality  of  the  judgment  which  is  to  be  enforced  cannot  be 
considered  in  Germany,  and  that  therefore  he  cannot  be  bound  to  de- 
clare himself  as  to  the  objections  which  he  might  be  able  to  raise,  if 
any  objections  were  admissible,  in  consequence  of  which  the  German 
judge  —  as  a  mere  matter  of  procedure  —  is  already*  disabled  from  being 
guided  by  the  position  of  the  foreign  law  with  regard  to  these  particular 
objections. 

The  judgment  in  question  must  therefore  be  annulled,  and  with 
regard  to  the  matter  itself,  the  decision  must  be  altered  as  to  the 
question  of  reciprocity.^  .  .  . 

It  appears  from  all  these  facts,  that  even  in  the  present  state  of 
English   legal   practice,  it  is   possible   to  contest  the  legality  of  the 

1  The  court  here  examined  the  coiidition  of  the  English  law  upon  the  subject  —  En. 
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Judgments  of  German  oourto,  of  which  execution  is  demanded  in  an 
English  court,  that  this  can  be  done  by  pleas,  the  admissibility  of 
which  is  partly  undisputed,  partly  dependent  on  the  settlement  of  con- 
troversies which  are  still  in  existence,  that  especially  the  competence 
of  a  German  court  (supposing  it  had  arrived  at  a  decision  under  the 
same  circumstances  as  the  English  court  in  the  case  before  us)  could 
not  be  considered  established  beyond  doubt  in  England;  and  that 
further  (which  fact  has  a  generally  binding  significance)  the  pleas 
in  question  include  some  which,  according  to  their  legal  intention, 
could  be  urged  against  any  foreign  Judgment  (viz.  those  alleging 
apparent  error  and  fraud),  and  the  success  of  which  can  in  a  good 
many  cases  only  depend  on  an  extensive  measure  of  judicial  discretion. 
In  such  a  state  of  the  law  the  guarantee  of  reciprocity  required  by 
section  661  cannot  be  found.^ 


DREYFUS  V.  THE  CINQUE-SORELLE. 
Court  of  Cassation,  France.    1882. 
[Reported  9  Ctunet,  530.] 

The  CoislXT.  When  a  Frenchman  voluntarily  submits  to  a  foreign 
court  his  disputes  with  a  foreigner,  a  Judicial  contract  between  the 
parties  is  formed  which  prevents  the  Frenchman,  as  well  as  the 
foreigner,  fi*om  suing  again  in  a  French  court  on  the  claim  which 
has  been  litigated  abroad  by  his  free  consent 

It  appears  from  the  judgment  in  question  that  Dreyfus  et  Cie.  sued  in 
an  Italian  court  for  damages  for  delay  in  lading  the  vessel  which  was 
substituted  for  the  Cinque-Sorelle ;  this  act,  which  implies  on  their 
part  the  exercise  of  a  personal  free  choice,  in  the  absence  of  any  com- 
plaint, protest,  or  reservation  to  the  contrary  on  their  part,  will  not 
permit  them  to  litigate  their  claim  anew  before  the  French  courts. 
Under  these  circumstances  the  court  below  has  violated  no  law  in 
refusing  to  entertain  the  suit.  Appeal  r^ected. 


APPEAL  OF  X. 
Tribunal  of  the  Seine.    1886. 
[Reported  18  Clunei,  712.] 

Madame  X.,  French  by  birth,  married  at  Paris^  before  the  French 
officer  of  civil  status,  a  foreigner  who  was  subsequently  naturalized  as 

1  Bat  see  a  decision  of  Reichsoberhandelsgericht  (21  Entsch.  14)  to  the  effect 
that,  as  a  general  role,  sufficient  reciprocity  exists  in  the  practice  of  the  United 
States.  ~  Ed. 
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a  Swiss  citizen  of  the  Ganton  of  Geneva.  A  final  judgment  in  a  con- 
tested suit  in  the  Tribunal  of  Geneva  decreed  a  divorce  between  the 
parties.  Madame  X.  claiming  to  have  become  French  again  by  the 
dissolution  of  her  marriage,  desired  to  have  the  Judgment  of  divorce 
recorded  in  the  margin  of  the  act  of  marriage  at  the  City  Hall  of  Paris, 
where  the  marriage  was  celebrated.  The  mayor  deemed  himself  unable 
to  make  this  record  until  the  Judgment  of  divorce  had  been  made  ex- 
ecutory in  France.    Madame  X  demanded  an  exequcUur  in  this  court. 

The  TRiBCif  al.  By  a  contradictory  Judgment  dated  May  14,  1886, 
the  Civil  Tribunal  of  the  Republic  and  Canton  of  Geneva  pronounced 
in  favor  of  Madame  X  a  decree  of  divorce  from  her  husband  X.  The 
documents  introduced  show  that  this  is  a  final  judgment.  Madame  X 
demands  that  this  Judgment  be  rendered  executory  in  France.  But  the 
status  of  a  foreigner  in  France  being  ruled  by  his  statute  personal,  it 
follows  that  the  decisions  of  the  courts  of  his  country,  which  alone  are 
competent  to  fix  or  modify  this  status,  are  applicable  as  a  matter  of 
right  in  France,  like  the  law  in  virtue  of  which  they  have  been  ren- 
dered. Besides,  the  Judgment  in  question,  having  regard  to  its  tenor, 
is  not  of  a  nature  to  give  rise  to  acts  of  execution  in  the  sense  of  Article 
546  of  the  Code  of  Civil  Procedure.  There  is,  therefore,  no  room  for 
a  grant  of  exeqvcUur. 

The  exequatur  is  therefore  refused,  with  costs  to  be  paid  by 
Madame  X. 


LANDESBRANDGASSE  v.  ASSURANCES  BELGES. 

Civil  Tribunal  of  Brussels.    1893. 

[Reported  21  CluMi,  164.] 

ft 

The  Tribunal.  The  plaintiff  demands  an  exequatur  for  two  Judg- 
ments pronounced  by  the  Tribunal  of  Kiel  and  a  decree  of  the  court  of 
Kiel  between  the  parties,  on  October  24, 1888,  and  May  1  and  Decem- 
ber 6,  1889.  It  is  not  disputed  that  the  Judgments  in  question  satisfy 
the  requirements  of  Article  10  of  the  law  of  March  25,  1876. 

It  was  stipulated  in  a  verbal  agreement,  the  terms  of  which  are  un- 
disputed, that  all  disputes  arising  out  of  the  contract  should  be  Judged 
and  determined  by  Uie  ordinary  Tribunal  of  Kiel,  to  the  Judgment  of 
which  the  *^  Assurances  Beiges  "  company  submitted  without  objection. 
The  question  to  be  decided  is,  whether  by  the  aforesaid  agreement  the 
parties  desired  and  were  able  to  take  away  firom  the  Belgian  Judge  the 
right  of  revision  to  which  foreign  Judgments  are  submitted  by  the  law 
of  March  25,  1876. 

The  right  of  revision  is  an  emanation  of  the  right  of  sovereignty ; 
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it  proceeds  from. the  imperium  and  is  therefore  a  matter  of  public  oon- 
cern.  It  follows  clearly  from  this  principle  that  if  the  legislature  does 
not  grant  executory  force  to  foreign  Judgments  when  there  exists  no 
treaty  based  on  reciprocity,  it  is  not  competent  for  the  parties  to  sub- 
stitute their  will  for  that  of  tiie  legislature,  arrogating  to  themselves  the 
power  of  delegating  to  the  foreign  Judge  a  portion  of  the  sovereignty. 
One  cannot  liken  an  agreement  conferring  competence  on  a  regular 
foreign  Judge  to  an  agreement  for  arbitration ;  though  the  Judge,  it  is 
true,  bases  his  competence  upon  the  agreement,  yet  -he  obtains  his 
quality  as  Judge  from  the  authority  of  his  sovereign.  Besides,  even 
supposing  that  parties  oould  by  a  special  agreement  attribute  executory 
force  to  a  foreign  Judgment,  still  one  must  decide  whether  they  intended 
to  oust  the  Belgian  Judge  from  the  right  and  duty  of  revision.  If 
one  considers  the  purpose  of  the  aforesaid  agreement,  one  sees  that 
nothing  else  was  intended  except  to  confer  Jurisdiction  upon  a  foreign 
Judge  for  settling  the  differences  which  might  arise  out  of  the  contract 
between  the  parties ;  there  was  no  intention  of  imposing  upon  the  Bel- 
gian Judge  rules  to  follow  in  respect  to  the  execution  of  decisions  that 
might  be  rendered  in  future  suits.  In  this  case  it  is  not  a  question 
of  settling  a  difference  of  this  sort,  for  which,  by  choice  of  the  parties, 
the  foreign  Judge  alone  is  competent,  it  is  a  question,  upon  this  ap- 
plication for  exeqtuUur,  of  determining  whether  decisions  which  have 
been  rendered  are  executory  in  Belgium.  If  in  fact  such  a  determina- 
tion involves  an  investigation  of  the  merits,  this  investigation  is  not 
the  object  of  the  suit,  and  is  not  contrar}*  to  the  agreement  of  the  par- 
ties. They  have  evidently  not  contemplated,  in  submitting  their  differ- 
ences to  a  foreign  Judge,  the  regulation  of  the  powers  of  a  judge  to 
whom  application  for  an  exequatur  is  made,  for  they  were  aware  that 
they  could  not  by  contract  alter  the  provisions  of  the  law  in  such  a 
case. 

If  the  argument  of  the  plaintiff  were  admitted  this  extraordinary 
and  impossible  conclusion  would  follow;  that  no  foreign  Judgment 
pronounced  after  a  contest  could  ever  be  revised.  For  it  would 
necessarily  be  true  that  the  party  against  whom  Judgment  had  been 
given  had  allowed  himself  to  be  Judged  by  a  foreign  Judge;  and 
thereby  the  Belgian  Judge,  even  in  the  absence  of  a  treaty  of  re- 
ciprocity, would  be  deprived  of  the  right  and  duty  which  the  law 
itself  confers  upon  him. 
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.  SECTION  III. 

THE  JUDGUENT  AS    RES  JUDICATA. 


CRODDSON  V.  LEONARD. 
Supreme  Court  of  the  United  States.    1808. 

[Reported  4  Onmeh^  484.] 

JoHNSONi  J.  The  action  below  was  instituted  on  a  policy  of 
insurance. 

On  behalf  of  the  insurers,  it  was  contended  that  the  policy  was  for- 
feited by  committing  a  breach  of  blockade.  It  is  not,  and  cannot  be 
made  a  question,  that  this  is  one  of  those  acts  which  will  exonerate 
the  underwriters  from  their  liability.  The  only  point  below  was  rela- 
tive to  the  evidence  upon  which  the  commission  of  the  act  may  be 
substantiated.  A  sentence  of  a  British  prize  court  in  Barbadoes  was 
given  in  evidence,  by  which  it  appeared  that  the  vessel  was  condemned 
for  attempting  to  commit  a  breach  of  blockade.  It  is  the  English 
doctrine  and  the  correct  doctrine  on  the  law  of  nations,  that  an  at- 
tempt to  commit  a  breach  of  blockade  is  a  violation  of  belligerent 
rights,  and  authorizes  capture.  This  doctrine  is  not  denied,  but  the 
plaintiff  contends  that  he  did  not  commit  such  an  attempt,  and  the 
court  below  permitted  evidence  to  go  to  the  Jury  to  disprove  the  fact 
on  which  the  condemnation  professes  to  proceed. 

On  this  point,  I  am  of  opinion  that  the  court  below  erred. 

I  do  not  think  it  necessary  to  go  through  the  maas  of  learning  on 
this  subject,  which  has  so  often  been  brought  to  the  notice  of  this 
court,  and  particularly  in  the  case  of  Fitzsimmons,  argued  at  this  term. 
Nearly  the  whole  of  it  will  be  found  very  well  summed  up  in  the  18th 
chapter  of  Mr.  Park's  Treatise.  The  doctrine  appears  to  me  to  rest 
upon  three  very  obvious  considerations :  the  propriety  of  leaving  the 
cognizance  of  prize  questions  exclusively  to  courts  of  prize  jurisdic- 
tion —  the  very  great  inconvenience  amounting  nearly  to  an  impossi- 
bility of  fully  investigating  such  cases  in  a  court  of  common  law  — 
and  the  impropriety  of  revising  the  decisions  of  the  maritime  courts 
of  other  nations,  whose  jurisdiction  is  co-ordinate  throughout  the 
world. 

It  is  sometimes  contended  that  this  doctrine  is  novel,  and  that  it 
takes  its  origin  in  an  incorrect  extension  of  the  principle  in  Hughes  v. 
Cornelius.  I  am  induced  to  believe  that  it  is  coeval  with  the  species 
of  contract  to  which  it  is  applied.  Policies  of  insurance  are  known  to 
have  been  brought  into  England  ftx>m  a  country  that  acknowledged  the 
civil  law.    This  must  have  been  the  law  of  policies  at  the  time  when 
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the  J  were  considered  as  contracts  proper  for  the  admiralty  Jurisdictioo, 
and  were  submitted  to  the  cobrt  of  policies  established  in  the  reign  of 
Elizabeth.    It  is  probable  that,  at  the  time  when  the  common  law 
assumed  to  itself  exclusive  jurisdiction  of  the  contract  of  insurance, 
the  rule  was  too  much  blended  with  the  law  of  policies  to  have  been 
dispensed  with,  had  it  even  been  inconsistent  with  common  law  prin- 
ciples.   But,  in  fact,  the  common  law  had  sufficient  precedent  for  this 
rule,  in  its  own  received  principles  relative  to  sentences  of  the  civil 
law  courts  of  England.    It  may  be  true  that  there  are  no  cases  upon 
this  subject  prior  to  that  of  Hughes  v,  Cornelius,  but  this  does  not  dis- 
prove the  existence  of  the  doctrine.    There  can  be  little  necessity  for 
reporting  decisions  upon  questions  that  cannot  be  controverted.     Since 
the  case  of  Hughes  v.  Cornelius,  the  doctrine  has  frequently  been 
brought  to  the  notice  of  the  courts  of  Great  Britain  in  insurance  cases, 
but  always  with  a  view  to  contest  its  applicability  to  particular  cases, 
or  to  restrict  the  general  doctrine  by  exceptions,  but  the  existence 
of  the  rule  or  its  applicability  to  actions  on  policies  is  nowhere 
controverted. 

I  am  of  opinion  that  the  sentence  of  condemnation  was  conclusive 
evidence  of  the  commission  of  the  offence  for  which  the  vessel  was 
condemned,  and  as  that  offence  was  one  Which  vitiated  the  policy,  the 
defendants  ought  to  have  had  a  verdict 

Washington,  J.  The  single  question  in  this  case  is,  wbether  the 
sentence  of  the  admiralty  court  at  Barbadoes,  condemning  the  brig 
''  Fame  "  and  her  cargo  as  prize,  for  an  attempt  to  break  the  blockade  of 
Martinique,  is  conclusive  evidence  against  the  insured,  to  falsify  his 
warrant}^  of  neutrality',  notwithstanding  the  fact  stated  in  the  sentence 
as  the  ground  of  condemnation  is  negatived  by  the  jury? 

This  question  has  long  been  at  rest  in  England.  The  established 
law  upon  this  subject  in  the  courts  of  that  country'  is,  that  the  sentence 
of  a  foreign,  court  of  competent  jurisdiction  condemning  the  property 
upon  the  ground  that  it  was  not  neutral,  is  so  entirely  conclusive  of  the 
fact  so  decided,  that  it  can  never  be  controverted,  directly  or  collater- 
ally, in  any  other  court  having  concurrent  jurisdiction. 

This  doctrine  seems  to  result  from  the  application  of  a  legal  prin- 
ciple which  prevails  in  respect  to  domestic  judgments,  to  the  judgments 
and  sentences  of  foreign  courts. 

It  is  a  well  established  rule  in  England,  that  the  judgment,  sentence, 
or  decree  of  a  court  of  exclusive  jurisdiction  directly  upon  the  point, 
ma}'  be  given  in  evidence  as  conclusive  between  the  same  parties,  upon 
the  same  matter  coming  incidentally  in  question  in  another  court  for  a 
different  purpose.  It  is  not  only  conclusive  of  the  right  which  it  estab- 
lishes, but  of  the  fact  which  it  directly  decides. 

This  rule,  when  applied  to  the  sentences  of  courts  of  admiralty, 
whether  foreign  or  domestic,  produces  the  doctrine  which  I  am  now 
considering,  upon  the  ground  that  all  the  world  are  parties  in  an  admi- 
ralty cause.    The  proceedings  are  in  rem,  but  any  person  having  an 
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interest  in  the  property  may  interpose  a  claim,  or  may  prosecute 
an  appeal  from  the  sentence.  The  insured  is  emphatically  a  party, 
and  in  every  instance  has  an  opportunity  to  controvert  the  alleged 
grounds  of  condemnation,  by  proving,  if  he  can,  the  neutrality  of  the 
property.  The  master  is  his  immediate  agent,  and  he  is  also  bound  to 
act  for  the  benefit  of  all  concerned,  so  that,  in  this  respect,  he  also  rep- 
resents the  insurer.  That  irregularities  have  sometimes  taken  place, 
to  the  exclusion  of  a  fair  hearing  of  the  parties,  is  not  to  be  denied. 
But  this  furnishes  no  good  reason  against  the  adoption  of  a  general 
rule.  A  spirit  of  comity  has  induced  the  courts  of  England  to  pre- 
sume that  foreign  tribunals,  whether  of  prize  or  municipal  jurisdiction, 
will  act  fairly,  and  will  decide  according  to  the  laws  which  ought  to 
govern  them ;  and  public  convenience  seems  to  require  that  a  ques- 
tion which  has  once  been  fairly  decided  should  not  again  be  litigated 
between  the  same  parties,  unless  in  a  court  of  appellate  jurisdiction. 

The  irregular  and  unjust  decisions  of  the  French  courts  of  admiralty 
of  late  years  have  induced  even  English  judges  to  doubt  of  the  wis- 
dom of  the  above  doctrine  in  relation  to  foreign  sentences,  but  which 
they  have  acknowledged  to  be  too  well  established  for  English  tribunals 
to  shake ;  and  the  justice  with  which  the  same  charge  is  made  b}'  all 
neutral  nations  against  the  English  as  well  as  against  the  French 
courts  of  admiralty,  during  the  same  period,  has  led  many  American 
jurists  to  question  the  validity  of  the  doctrine  in  the  courts  of  our  own 
country.  It  is  said  to  be  a  novel  doctrine,  lately  sprung  up,  and  acted 
upon  as  a  rule  of  decision  in  the  English  courts,  since  the  period  when 
English  decisions  have  lost  the  weight  of  authority  in  the  courts  of  the 
United  States.  It  is  this  position  which  I  shall  now  examine,  ac- 
knowledging that  I  do  not  hold  myself  bound  by  such  decisions  made 
since  the  revolution,  although,  as  evidence  of  what  the  law  was  prior 
to  that  period,  I  read  and  respect  them. 

The  authority  of  the  case  of  Hughes  v.  Cornelius,  the  earliest  we 
meet  with  as  to  the  conclusiveness  of  a  foreign  sentence,  is  admitted ; 
but  its  application  to  a  question  arising  under  a  warrant}'  of  neutrality 
between  the  insurer  and  insured  is  denied.  It  is  true  that,  in  that 
case,  the  only  point  expressly  decided  was,  that  the  sentence  was  con* 
elusive  as  to  the  change  of  property  effected  by  the  condemnation. 
But  it  is  obvious  that  the  point  decided  in  that  case  depended,  not  upon 
some  new  principle  peculiar  to  the  sentences  of  foreign  courts,  but 
upon  the  application  of  a  general  rule  of  law  to  such  sentences. 

This  case,  as  far  as  it  goes,  places  a  foreign  sentence  upon  the  same 
foundation  as  the  sentence  or  decree  of  an  English  court  acting  upon 
the  same  subject ;  and  we  have  seen  that,  by  the  general  rule  of  law, 
the  latter,  if  conclusive  at  all,  is  so  as  to  the  fact  directly  decided, 
as  well  as  to  the  change  of  property  produced  by  the  establishment 
of  the  fact.  Hence  it  would  seem  to  follow,  that  if  the  sentence 
of  a  foreign  court  of  admiralty  be  conclusive  as  to  the  propertr, 
it  is  equally  conclusive  of  the  matter  or  fact  directly  decided.  What 
VOL.  III.  —  24 


870  GfiOUDSON  V.  LEONARD.  [CHAP.  X7. 

is  the  matter  decided  in  the  case  under  consideration?  That  the 
vessel  was  seized  whilst  attempting  to  break  a  blockade,  in  conse- 
quence of  which  she  lost  her  neutral  character ;  and  the  change  of 
property  produced  by  the  sentence  of  condemnation  is  a  consequence 
of  the  matter  decided,  that  she  was,  in  effect,  enem3'-property.  Can 
the  parties  to  that  sentence  be  bound  by  so  much  of  it  as  works  a  loss 
of  the  property,  because  it  was  declared  to  be  enemj-propert3%  ^^^ 
3  et  be  left  free  to  litigate  anew  in  some  other  form,  the  very  point  de- 
cided from  which  this  consequence  flowed?  Or  upon  what  just  prin- 
ciple, let  me  ask,  shall  a  party  to  a  suit,  who  has  once  been  heard,  and 
whose  rights  have  been  decided  by  a  competent  tribunal,  be  perm\Jbted 
in  another  court  of  concurrent  jurisdiction,  and  in  a  different  form  of 
action,  to  litigate  the  same  question,  and  to  take  another  chance  for 
obtaining  a  different  result?  I  confess  I  am  strongly  inclined  to  think 
that  the  case  of  Hughes  v.  Cornelius  laid  a  strong  foundation  for  the 
doctrine  which  was  built  upon  it,  and  which  for  many  years  past  has 
been  established  law  in  England.  This  opinion  is  given  with  the  more 
confidence,  when  I  find  it  sanctioned  by  the  positive  declarations  of 
distinguished  law  characters  —  men  who  are,  of  all  othera,  the  best 
able  to  testif3*  respecting  the  course  of  decisions  upon  the  doctrine  I 
am  examining,  and  the  source  from  which  it  sprung. 

In  the  case  of  Lothian  v.  Henderson,  3  Bos.  &  Pull.  499,  Chambre, 
J.,  speaking  upon  this  point,  says  that  the  sentence  of  the  French 
court  was  in  that  case  conclusive  against  the  claim  of  the  assured, 
^^  agreeable  to  all  the  decisions  upon  the  subject,  beginning  with  the 
case  of  Hughes  v.  Cornelius  (confirmed  as  that  was  by  the  opinion  of 
Lord  Holt  in  two  subsequent  cases),  and  pursuing  them  down  to  the 
present  period.  It  is  true, "  he  observes,  ^ '  that  in  Hughes  v.  Cornelius, 
the  question  upon  the  foreign  sentence  arose  in  an  action  of  trover,  and 
not  in  an  action  on  a  policy  of  assurance,  where  the  non-compliance 
with  a  warranty  of  neutrality  is  in  dispute.  But  from  that  period  to 
the  present,  the  doctrine  there  laid  down  respecting  foreign  sen- 
tences has  been  considered  equally  applicable  to  questions  of  warranty 
in  actions  on  policies,  as  to  questions  of  property  in  actions  of  trover." 
Le  Blanc,  J.,  says,  ^^  that  these  sentences  are  admissible  and  conclu- 
sive evidence  of  the  fact  they  decide,  it  seems  not  safe  now  to  ques- 
tion :  From  the  time  of  Car.  II.  to  this  day,  they  have  been  received 
as  such,  without  being  questioned.  In  the  discussion  of  the  nature 
of  such  evidence  before  this  house  in  1776,  it  seems  not  to  have  been 
controverted;  and  the  cases,  I  may  say,  are  numberless,  and  the 
property  immense,  which  have  been  determined  on  the  conclusiveness 
of  such  evidence,  in  many  of  which  cases  the  forms  in  which  they  came 
before  the  courts  in  Westminster  Hall  were  such  as  to  have  enabled 
the  parties,  if  any  doubt  had  been  entertained,  to  have  brought  the 
question  before  a  higher  tribunal.''  Lawrence,  J.,  also  speaking  of 
the  legal  effect  of  a  foreign  sentence  upon  this  point,  says,  ^^  as  to 
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which,  ailer  the  contiaued  practice  which  has  taken  place  from  the 
earliest  period,  in  which,  in  actions  on  policies  of  insarance,  questions 
have  arisen  on  warranties,  to  admit  such  sentences  in  evidence,  not 
only  as  conclusive  in  reniy  but  also  as  oonclusi^e  of  the  several  matters 
they  purport  to  decide  directly,  I  apprehend  it  is  now  too  late  to  exam- 
ine the  practice  of  admitting  them  to  the  extent  to  which  thej*  have 
been  received,  supposing  that  practice  might,  upon  the  argument,  have 
appeared  to  have  been  doubtAil  at  first"  Booke,  J.,  Lord  Eidon,  and 
Lord  Alvanley,  all  concur  in  giving  the  same  testimony,  that  the  doc* 
trine  under  consideration  bad  been  established  for  a  long  period  of 
Years,  by  a  long  series  of  adjudication  in  the  courts  of  Westminster 
Hall. 

I  cite  this  case  for  no  other  purpose  but  to  prove  by  the  most  repect- 
able  testimony,  that  the  case  of  Hughes  v,  Cornelius,  decided  in  the 
reign  of  Car.  II.,  had,  bj'  a  uniform  course  of  decisions  from  that  time^ 
been  considered  as  warranting  the  rule  now  so  firmly  established  in 
England.  And  when  the  inquiry  is,  whether  the  application  of  the 
principle  laid  down  in  that  case  to  questions  arising  on  warranties  in 
actions  on  policies,  be  of  ancient  or  modern  date,  I  think  I  may  safely 
rely  upon  the  declarations  of  the  English  judges,  when  they  concur  in 
the  evidence  they  give  respecting  the  fact  It  is  true  that  no  case  was 
cited  at  the  bar  recognizing  the  application  of  the  rule  to  questions 
between  the  insurer  and  insured,  prior  to  the  revolution,  except  that 
of  Fernandez  v.  Da  Costa,  which  I  admit  was  a  Nisi  Prius  decision. 
But  were  I  convinced  that  the  long  series  of  decisions  upon  this  point, 
from  the  time  of  Hughes  v.  Cornelius,  si)oken  of  by  the  judges  in  the 
case  of  Lothian  v.  Henderson,  had  been  made  at  Nisi  Prius,  it  would 
not,  in  my  mind,  weaken  the  authority  of  the  doctrine.  It  would  prove 
the  sense  of  all  the  judges  of  England,  as  well  as  of  the  bar,  of  the 
correctness  and  legal  validity  of  the  rule.  It  is  not  to  be  supposed 
that  if  a  doubt  had  existed  respecting  the  law  of  those  decisions,  the 
point  would  not  have  been  reserved  for  a  more  deliberate  examination, 
before  some  of  the  courts  of  Westminster  Hall.  But  the  case  of  Fer- 
nandez V.  Da  Costa  receives  additional  weight,  when  it  is  recollected 
that  the  judge  who  decided  it  was  Lord  Mansfield,  and  when  upon  ex- 
amining it,  we  find  no  intimation  from  him  that  there  was  any  novelty 
at  that  day  in  the  doctrine.  To  this  strong  evidence  of  the  antiquity 
of  the  rule,  may  be  added  that  of  Judge  Buller,  who,  at  the  time  he 
wrote  his  Nisi  Prius,  considered  it  as  then  established. 

That  the  doctrine  was  considereii  as  perfectly  fixed  in  the  3'ear  1781, 
is  plainl}'  to  be  inferred,  from  the  case  of  Bernardi  v,  Motteux,  de^cided 
in  that  year.  Lord  Mansfield  speaks  of  it  as  he  would  of  any  other 
well  established  principle  of  law,  declaring  in  general  terms,  that  the 
sentence,  as  to  that  which  is  within  it  is  conclusive  against  all  persons, 
and  cannot  be  collaterally  controverted  in  any  other  suit  The  only 
difiSculty  in  that  case  was,  to  discover  the  real  ground  upon  which  the 
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foreign  sentence  proceeded,  and  the  court  in  that  and  many  subsequent 
oases  laid  down  certain  principles  auxiliary  to  the  rule,  for  the  purpose 
of  ascertaining  tne  real  import  of  the  sentence  in  relation  to  the  fact 
decided  as  between  the  insurer  and  insured.  For  if  the  sentence 
did  not  proceed  upon  the  ground  of  the  property  not  being  neutral,  it 
of  course  concluded  nothing  against  the  insured ;  since  upon  no  other 
ground  could  the  sentence  be  said  to  falsify  the  warranty. 

It  was  admitted  by  the  counsel  for  the  insured,  that,  as  between  htm 
and  the  insurer,  the  sentence  laprima/acie  evidence  of  a  non-compli- 
ance with  the  warranty.  But  if  they  are  right  in  their  arguments  as 
to  the  inconclusiveness  of  the  sentence,  I  would  ask  for  the  authority 
upon  which  the  sentence  can  be  considered  as  prima  facie  evidence. 
Certainly  no  case  was  referred  to,  and  I  have  not  met  with  one  to 
warrant  the  position.  If  we  look  to  general  principles  applicable  to 
domestic  judgment,  they  are  opposed  to  it  We  have  seen  that  the 
judgment  is  conclusive  between  the  same  parties,  upon  the  same  matter 
coming  incidentally  in  question.  The  judgment  of  a  foreign  court  is 
equally  conclusive  except  in  the  single  instance  where  the  party  claim- 
ing the  benefit  of  it  applies  to  the  courts  of  England  to  enforce  it,  in 
which  case  only  the  judgment  is  prima  facie  evidence.  But  it  is  to  be 
remarked,  that  in  such  a  case  the  judgment  is  no  more  conclusive  as  to 
the  right  it  establishes,  than  as  to  the  fact  it  decides.  Now  it  is  ad- 
mitted that  the  sentence  of  a  foreign  court  of  admiralty  is  conclusive 
upon  the  right  to  the  property  in  question ;  upon  what  principle,  then, 
can  it  be  prima  facie  evidence,  if  not  conclusive,  upon  the  facts  di- 
rectly decided  ?  A  domestic  judgment  is  not  even  prima  facie  evidence 
between  those  not  parties  to  it,  or  those  claiming  under  them,  and  that 
would  clearly  be  the  rule,  and  for  a  similar  reason  as  to  foreign  judg- 
ments. If  between  the  same  parties,  the  former  is  conclusive  as  to  the 
right  and  as  to  the  facts  decided.  This  principle,  if  applied  at  all  to 
foreign  sentences,  which  it  certainly  is,  is  either  applicable  throughout, 
upon  the  ground  that  the  parties  are  the  same,  or  if  not  so,  then  by 
analogy  to  the  rule  applying  to  domestic  judgments,  the  sentence  can- 
not be  evidence  at  all. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the  sentence  of  the 
court  of  admiralty  at  Barbadoes,  condemning  the  brig  '^Fame,"  and  her 
cai^o  as  pri2e,  on  account  of  an  attempt  to  break  the  blockade  of  Mar- 
tinique, is  conclusive  evidence  in  this  case  against  the  insured,  to  falsify 
his  warranty  of  neutrality. 

If  the  injustice  of  the  belligerent  powers,  and  of  their  courts  should 
render  this  rule  oppressive  to  the  citizens  of  neutral  nations,  I  can  only 
say  with  the  judges  who  decided  the  case  of  Hughes  v.  Cornelius,  let 
the  government  in  its  wisdom  adopt  the  proper  means  to  remedy  the 
mischief.  I  hold  the  rules  of  law,  when  once  firmly  established,  to  be 
beyond  the  control  of  those  who  are  merely  to  pronounce  what  the  law 
is,  and  if  fh>m  any  circumstance  it  has  become  impolitic,  in  a  national 
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point  of  view,  it  is  for  the  nation  to  annul  or  to  modify  it.  Till 
this  is  done,  by  the  competent  authority,  I  consider  the  rule  to  be 
inflexible.^ 


HOHNER  V.   6RATZ. 

Circuit  Court  of  the  United  States,  So.  Dist.  New  Tore.    1892. 

[Eeported  50  Federal  BeporUr^  869.] 

Brown,  District  Judge.  The  recent  adjudication  in  Germany  which 
is  sought  to  be  set  up  as  a  supplemental  answer  in  bar  of  complainant's 
demand,  is  not,  in  my  Judgment,  entitled  to  the  force  of  an  adjudication 
in  an  action  like  the  present.  The  relief  prayed  for  is  to  restrain  the 
violation  of  the  complainant's  trade-mark  in  harmonicas,  through  any 
sales  of  the  infringing  harmonicas  by  the  defendant  in  this  country. 
The  granting  of  such  relief  has  reference  not  merely  to  the  complain* 
ant's  rights,  but  to  the  protection  of  the  American  public  against  im- 
position. Medicine  Co.  v.  Wood,  108  U.  S.  218-228,  2  Sup.  Ct.  Rep. 
486.  The  question  whether  the  alleged  infringement  is  likely  to  im- 
pose upon  the  public,  or  whether  it  involves  an  unfair  and  inequitable 
business  competition,  depends  upon  the  circumstances  of  the  place. 
An  injunction  might  be  properly  refused  in  Germany,  and  yet  properly 
granted  here,  from  the  different  circumstances  which  would  necessarily 
enter  into  the  decision. 

Comity,  moreover,  does  not  require,  nor  does  public  policy  permit, 
that  the  protection  of  the  citizens  of  this  country  against  imposition  in 
transactions  within  its  own  territory,  should  in  any  degree  be  held  sub- 
ject to  the  decisions  of  any  foreign  tribunal.  See  Brimont  t;.  Penniman, 
10  Blatchf.  486.  Cases  like  the  present  have  no  analogy  to  suits  upon 
foreign  judgments  rendered  on  contracts,  or  other  subjects  of  ordinary 
common  law  right,  and  are  not  within  such  adjudications  ^as  that  of 
Hilton  V.  Guyott,  42  Fed.  Rep.  249,  and  the  cases  there  cited.  Here 
the  subject-matter  is  a  tort,  and  an  imposition  upon  the  public  alleged 
to  be  committed  or  about  to  be  committed  here.  Such  subjects  are  not 
-  concluded  by  foreign  adjudications,  even  when  the  acts  referred  to  are 
the  same  identical  acts.     Whart.  Gonfl.  Laws,  §§  798,  827. 

But  here  the  particular  subject-matter  of  the  two  actions  is  not  iden- 
tically the  same.    Though  similar  torts  or  imposition  in  Germany  may 

1  Aec  Lothian  o.  Henderson,  3  B.  &  P.  499 ;  Bolton  v.  Oladstone,  6  East,  155 ; 
Baxter  v.  New  England  Marine  Ins.  Co.,  S  Mass.  277.  CoiKro,  OccAn  Ina.  Co.  v. 
Francis,  2  Wend.  64  ;  Williamson  v,  Tnnno,  2  Bay,  888. 

The  reei&ils  of  the  judgment  are  conclnsire  only  aa  to  facts  explicitly  determined 
to  be  true  as  the  immediate  and  necessary  basis  for  the  judgment :  Fisher  v.  Ogle, 
1  Camp.  418  ;  Hobbs  v.  Henning»  17  0.  B.  n.  s.  791;  Robinson  v.  Jones,  8  Mass.  586 ; 
Bailey  v.  S.  C.  Ins.  Co.,  8  Brev.  854 ;  and  only  in  a  wast  inTolring  the  identical 
property  libelled:  The  Blaiy,  9  Cranch,  126. ~Ed. 
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have  been  the  subject  of  the  suit  In  the  German  tribunal,  those  acts  are 
not  the  same  as  similar  torts  committed  here ;  nor  is  the  defendant  the 
same,  though  he  may  be  the  agent  of  the  German  defendant  What  is 
sought  here  is  to  restrain  this  defendant's  torts  within  this  country,  and 
his  imposition  upon  the  American  public ;  and  that  is  a  different  subject 
from  a  restraint  upon  the  principal  in  Germany  against  similar  torts 
committed  there.    The  motion  is,  therefore,  on  both  grounds  denied.^ 


GREAT  WESTERN  TELEQRAPH   00.  v.  PURDY. 

Supreme  Court  of  the  United  States.    1890. 

[Reported  162  OniUd  StaU$,  829.] 

This  was  an  action  brought,  August  80, 1888,  in  the  District  Court  of 
Des  Moines  County  in  the  State  of  Iowa,  by  the  Great  Western  Tele- 
graph  Company,  a  corporation  of  Illinois,  by  its  receiver,  Elias  R. 
Bowen,  against  Hiram  Purdy,  a  citizen  of  Iowa,  to  recover  the  sum  of 
S437.50,  with  interest  from  July  10, 1886,  alleged  to  be  due  fW>m  him  to 
the  company  under  his  subscription  to  its  stock,  and  under  a  decree  of 
the  Circuit  Court  of  Cook  County  in  the  State  of  Illinois  of  that  date, 
which  ordered  an  assessment  upon  the  stockholders  of  the  compan}*, 
|ind  wiiich  was  alleged  to  have  been  made  in  a  suit  to  which  he  was  a 
part}',  and  to  be  binding  upon  him.* 

Gray,  J.  By  articles  4,  section  1,  of  the  Constitution  of  the  United 
States,  ^^  Full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other  State. 
And  Congress  may,  by  general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved  and  the  effect 
thereof."  In  the  exercise  of  the  power  so  conferred,  Congress,  be- 
sides providing  the  manner  in  which  the  records  and  judicial  pro- 
ceedings of  the  courts  of  any  State  shall  be  authenticated,  has 
enacted  that  *'  the  said  records  and  judicial  proceedings,  so  authenti- 
cated, shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  that  they  have  by  law  or  usage  in  the  courts 
of  the  State  tcom  which  they  were  taken."  Act  of  May  26,  1790, 
c.  11 ;  1  Stat.  122;  Rev.  Stat.  §  905. 

The  plaintiff  relied  on  the  order  of  assessment,  made  by  a  court  of 
the  State  of  Illinois,  as  a  judgment  of  that  court,  entitled  to  the  effect 
of  being  conclusive  evidence  of  the  plaintiff's  right  to  maintain  this 
action  against  the  defendant  The  Supreme  Court  of  the  State  of 
Iowa  denied  it  that  effect.  The  question  whether  that  court  thereby 
declined  to  give  full  faith  and  credit  to  a  judicial  proceeding  of  a  court 

:     ^  But  see  Lea  V.  Deakin,  11  Bias.  28.  —  Ed. 

*  The  statement  of  facta,  argamenta  of  ootmael,  and  part  of  the  opinion  of  the  oourU 
are  omitted.  —  £d. 
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of  another  State,  as  required  bj*  the  Constitution  and  laws  of  the  United 
States,  was  necessarily  involved  in  the  decision. 

This  court  therefore  has  jurisdiction  of  the  case,  but  must  judge  for 
itself  of  tlie  true  nature  and  effect  of  the  order  relied  on.  Armstrong 
V.  Treasurer  of  Athens  County,  16  Pet  281,  285 ;  Texas  &  Pacific 
Railway  v.  Southern  Pacific  Co.,  137  U.  S.  48  ;  Grover  &  Baker  Co. 
V.  Radcliffe,  137  U.  S.  287  ;  Carpenter  v.  Strange,  141  U.  S.  87  ;  Hun- 
tington  V.  Attrili,  146  U.  S.  657,  666,  688-686,  and  cases  cited. 

By  the  original  contract  between  the  parties,  made  in  the  State  of 
Iowa  on  February  16,  1869,  Purd}',  the  present  defendant,  agreed  to 
take  fift}'  shares,  of  the  par  value  of  $25,  in  the  plaintiff  companj',  and 
to  pay  five  per  cent  (which  he  did)  and  ^^  the  balance  as  the  directors 
from  time  to  time  may  order ; "  and  the  company  agreed  to  issue  the 
shares  to  him  as  soon  as  forty  per  cent  had  been  paid. 

On  November  19,  1869,  Purdy  and  other  subscribers  for  shares  filed 
in  a  court  of  the  State  of  Illinois  a  bill  in  equity  to  compel  the  com- 
pany to  issue  shares  to  them,  and  to  set  aside  as  fraudulent  a  contract 
by  which  the  company  had  agreed  to  transfer  all  its  capital  stock  to 
one  Reeve;  and  upon  that  bill,  on  November  16,  1872,  obtained  a  de- 
cree, setting  aside  that  contract,  and  ordering  shares  to  be  issued  to 
the  subscribers  as  prayed  for,  and  a  new  board  of  directors  to  be 
chosen.  By  that  decree,  all  the  objects  of  the  suit  were  accomplished, 
so  far  as  Purdy  was  concerned ;  and  he  does  not  appear  to  have  had 
any  notice  of,  or  part  in,  any  further  proceedings.  That  bill  did  not 
ask  for  the  appointment  of  a  receiver,  or  for  any  order  of  assessment 
upon  stoc*kholders. 

The  subsequent  proceeding,  begun  September  19, 1874,  alleging  mis- 
management and  fraud  of  the  new  ofiicers  and  the  insolvency  of  the 
company,  was  by  other  stockholders,  and  although  entitleil  a  ^^  supple- 
mental bill,"  and  permitted  by  the  court  to  be  filed  in  the  former  cause, 
was  a  distinct  proceeding,  in  which  Purdy  had  and  took  no  interest. 
The  orders  of  the  court  upon  this  proceeding,  appointing  on  October 
7,  1874 r  a  receiver,  and  on  July  10,  1886,  making  a  ^'call  or  assess- 
ment "  upon  the  stockholders  of  the  company,  were  entered  without  an}' 
notice  to  him,  or  consent  on  his  part.  He  was  not  personally  a  party 
to  this  proceeding,  nor  named  therein.  The  receiver  was  appointed 
almost  two  years,  and  the  assessment  ordered  more  than  thirteen  years, 
after  Pui*dy  had  ceased  to  have  any  connection  with  the  litigation. 

There  can  be  no  doubt  that,  as  heretofore  declared  by  this  court, 
*<  after  a  decree  disposing  of  the  issues  and  in  accordance  with  the 
prayer  of  a  bill  has  been  made,  it  is  not  competent  for  one  of  the 
parties,  without  a  service  of  new  process,  or  appearance,  to  institute 
further  proceedings  on  new  issues  and  for  new  objects,  although  con* 
nected  with  the  subject-matter  of  the  original  litigation,  by  merely 
giving  the  new  proceedings  the  title  of  the  original  cause.  If  his  bill 
begins  a  new  litigation  the  parties  against  whom  he  seeks  relief  are 
entitled  to  notice  thereof,  and  without  it  they  will  not  be  bouhd.** 
Smith  V.  Woolfolk,  115  U.  S.  148,  148. 


ts 
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The  question  therefore  is  of  the  effect,  as  against  Pardy,  of  the  order 
for  an  assessment,  made  by  the  Illinois  court  in  a  proceeding  to  which 
the  corporation  was  a  party,  but  to  which  he  personally  was  not. 

The  order  of  that  court  was  in  effect,  as  it  was  in  t«rms,  simply  a 
^^  call  or  assessment^'  upon  all  stockholders  who  had  not  paid  for  their 
shares  in  full.  It  was  such  as  the  directors  might  have  made  before 
the  appointment  of  a  receiver ;  and  in  making  it  the  court,  having  by 
that  api)ointment  assumed  the  charge  of  the  assets  and  tlie  affairs  of 
the  corporation,  took  the  place  and  exercised  the  office  of  the  directors. 
Scovill  V.  Thayer,  105  U.  S.  143,  155 ;  Hawkins  v.  Glenn,  131  U.  S. 
319,  329  ;  Lamb  v.  Lamb,  6  Biss.  420,  454 ;  Glenn  v.  Saxton,  68  Cal. 
353  ;  Great  Western  Tel.  Co.  v.  Gray,  122  111.  630,  636,  640 ;  Great 
Western  Tel.  Co.  v.  Loewenthal,  154  III.  261. 

The  order  of  assessment,  whether  made  by  the  directors  as  provided 
in  the  contract  of  subscription,  or  by  the  court  as  the  successor  in  this 
respect  of  the  directors,  was  doubtless,  unless  directlj'  attacked  and  set 
aside  by  appropriate  Judicial  proceedings,  conclusive  evidence  of  the 
necessity  for  making  such  an  assessment,  and  to  that  extent  bound 
every  stockholder,  without  personal  notice  to  him.  Hawkins  t;.  Glenn, 
131  U.  S.  319 ;  Glenn  v.  Liggett,  135  U.  S.  533 ;  Glenn  v.  Marbun, 
145  U.  S.  499. 

But  the  order  was  not,  and  did  not  purport  to  be,  a  judgment  against 
any  one.  It  did  not  undertake  to  determine  the  question  whether  any 
particular  stockholder  was  or  was  not  liable  in  any  amount  It  did 
not  merge  the  cause  of  action  of  the  company  against  any  stock- 
holder on  his  contract  of  subscription,  nor  deprive  him  of  the  right, 
when  sued  for  an  assessment,  to  rely  on  any  defence  which  he  might 
have  to  an  action  upon  that  contract. 

In  this  action,  therefore,  brought  by  the  receiver,  in  the  name  of  the 
company,  as  authorized  by  the  order  of  assessment,  to  recover  the  sum 
supposed  to  be  due  from  the  defendant,  he  had  the  right  to  plead  a 
release,  or  payment,  or  the  statute  of  limitations,  or  any  other  defence, 
going  to  show  that  he  was  not  liable  upon  his  contract  of  subscription. 

In  each  of  the  three  cases  last  cited  al)ove,  the  defence  of  the  statute 
of  limitations  was  entertained  and  passed  upon.  Hawkins  t;.  Glenn, 
131  U.  S.  332;  Glenn  v.  Liggett,  135  U.  S.  547;  Glenn  v.  Marbury, 
145  U.  S.  506. 

The  whole  effect  of  the  order  of  assessment  being  to  fix  the  amount 
which  any  stockholder  liable  under  his  contract  of  subscription  should 
pay,  and  to  authorize  the  receiver  to  bring  suits  against  stockholders 
for  the  same,  but  not  to  determine  whether  the  present  defendant,  or 
any  other  particular  stockholder,  was  liable  for  anything,  the  Iowa  court, 
by  sustaining  the  defence  of  the  statute  of  limitations,  did  not  deny  to 
the  judicial  proceeding  of  Illinois  the  full  faith  and  credit  to  which  it 
was  entitled.^ 

1  The  judgment  of  a  foreign  court  levying  the  assessment  is  oonclnsive  as  to  the 
.  validity  of  the  assessment.    Hawkins  v.  Olenn,  181  U.  S.  819 ;  Lehman  v.  Glenn,  87 
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OVERBY  V.   GORDON. 

Sttfreme  Court  or  the  United  States.    1900. 

[Meported  177  United  SkOea,  214.] 

The  proceedings  under  review  originated  in  the  Sapreme  Court  of 
the  District  of  Columbia,  by  the  filing  in  that  court,  on  Jaouar}*  23, 
1896,  of  a  petition  on  behalf  of  Mrs.  Gordon,  the  appellee  herein.  The 
object  of  tlie  petition  was  to  obtain  the  probate,  as  the  last  will  and 
testament  of  Hugh  A.  Haralson,  of  a  paper  purporting  to  have  been 
executed  by  Haralson,  and  to  obtain  a  grant  of  letters  of  administra- 
tion thereon,  with  the  will  annexed.  It  was  averred  that  Haralson,  at 
the  time  of  his  death  and  for  several  years  prior  thereto,  had  been  a 
resident  of  the  District  of  Columbia,  and  that  he  died  on  August  23, 
1895,  in  the  county  of  De  Kalb,  State  of  Georgia,  possessed  of  per- 
sonal property  of  the  value  of  about  ten  thousand  dollars,  all  of  which, 
except  an  insignificant  part  thereof,  was  at  the  time  in  the  District  of 
Columbia. 

At  the  trial  the  Jury  found  that  Haralson  died  domiciled  in  the 
District  of  Columbia,  and  left  personal  estate  there. 

A  caveat  was  filed  by  other  next  of  kin  of  Haralson  contesting  the 
validity  of  the  alleged  will  and  the  domicil  of  the  deceased  in  the  Dis- 
trict of  Columbia.  At  the  trial  the  caveators  offered  in  evidence  a  cer- 
tified transcript  of  record  from  the  De  Kalb  Court  of  Ordinary,  De  Kalb 
County,  in  the  State  of  Georgia.  This  record  showed  the  appointment 
in  May,  1896,  of  Logan  Blecklej'  as  administrator. 

It  is  further  recited  in  the  bill  of  exceptions  that  the  transcript 
referred  to  was  offered  as  tending  to  show  that  the  decedent  had  died 
a  resident  of  De  Kalb  County,  Georgia,  intestate,  '^  and  that  Mrs. 
Gordon  was  thereby  estopped  to  deny  that  fact.*'  The  trial  court, 
however,  refused  to  admit  the  record  in  evidence,  and  an  exception 
was  duly  taken  to  such  refusal. 

An  order  was  entered  admitting  the  will  to  probate  and  record  as 
the  last  will  and  testament  of  the  decedent,  and  letters  of  administra- 
tion cum  testamento  antiexo  were  decreed  to  issue  to  Hugh  H.  Gordon, 
a  son  of  the  petitioner.  An  appeal  was  thereupon  taken  by  the  cavea- 
tors to  the  Court  of  Appeals  of  the  District  of  Columbia.  That  court 
aflSrmed  the  order  of  the  lower  court  (Mr.  Chief  Justice  Alvey  dis- 
senting), (13  App.  D.  C.  892,)  and  a  writ  of  error  was  then  sued  out 
from  this  court.  ^ 

WerrE,  J.  .  .  .  Was  the  grant  of  letters  of  administration  by  the 

Ala.  618 ;  Glenn  v.  WilliamB,  60  Md.  98 ;  Mut  Fire  Ins.  Co.  v.  Phceniz  Fnrnitnre  Co., 
108  Mich,  170,  66  N.  W.  1095 ;  Commonwealth  Mnt  Fire  Ins.  Co.  v.  Hayden,  60  Neb. 
686,  83  N.  W.  992 ;  Parker  v.  Stougfaton  Mill  Co.,  91  Wis.  174,  64  N.  W.  751.  —  En. 
^  The  statement  of  facts  is  abridged,  and  part  of  the  opinion  is  omitted.  —  Ed. 
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Court  of  Ordinar}-  of  De  Kalb  CJounty,  Georgia,  competent  evidence 
upon  the  issue  tried  in  the  Supreme  Court  of  the  District  of  Columbia 
respecting  the  domicil  of  the  decedent  at  the  time  of  his  death  ? 

In  determining  this  question  it  is  important  to  keep  in -mind  the 
following  facts :  — 

At  the  time  when  the  proceedings  before  the  De  Ealb  court  were 
instituted  (April,  1896),  the  estate  of  the  deceased,  with  but  a  trif- 
ling exception,  was  within  the  District  of  Columbia.  Not  onl}*  this, 
but  upon  the  ground  that  the  domicil  of  Haralson  at  his  death  was 
the  District  of  Columbia,  the  jurisdiction  of  a  competent  court  of  the 
District  had  been  invoked  as  early  as  January  23,  1896,  for  the  pro- 
bate of  an  alleged  last  will  and  testament  of  Haralson  and  for  the 
grant  of  letters  of  administration  cum  testamento  annexe;  and  on 
March  6,  1896,  the  next  of  kin,  other  than  the  proponent  of  the  alleged 
will,  had  filed  a  caveat  in  said  court  of  the  District  of  Columbia  con- 
testing the  application  for  probate  and  grant  of  letters.  Four  days 
before  the  certification  of  issues  framed  by  reason  of  such  contest,  to 
be  tried  before  a  Jury,  the  caveators  before  the  Supreme  Court  of  the 
District  of  Columbia  initiated  the  proceedings  before  the  De  Kalb 
Count}'  Court.  It  was  upon  the  hearing  had  in  the  Supreme  Court  of 
the  District  of  Columbia  upon  the  issues  certified  on  April  10,  1896, 
that  the  adjudication  of  the  De  Kalb  County  Court  was  offered  in 

evidence  upon  th^  issue  in  respect  to  the  domicil  of  the  decedent  at 
his  death.  .  .  . 

As  said  by  this  court  in  Veach  v.  Rice,  181  U.  S.  298,  courts  of 
ordinary  in  Georgia  are  courts  of  record,  having  exclusive  and  general 
jurisdiction  over  the  estates  of  decedents,  and  no  question  has  been 
raised  as  to  the  observance  of  the  requirements  of  the  statutes  of 
Georgia  in  the  proceedings  which  culminated  in  the  appointment  of 
the  Georgia  administrator. 

The  transcript  referred  to,  however,  undoubtedly  only  justifies  the 
inference  that  none  other  than  the  statutory  notice  by  publication  was 
given,  and  that  no  contest  was  had  in  respect  to  the  grant  of  letters. 

Jurisdiction  is  the  right  to  hear  and  decide,  and  it  must  be  exercised, 
speaking  in  a  broad  sense,  in  one  of  two  modes,  ~  either  in  rem  or  in 
personam. 

It  will  be  observed  that  the  statutory  notice  above  referred  to  was 
not  required  to  be  directed  against  named  individuals,  nor  had  it  for 
its  object  the  obtaining  of  specific  relief  against  any  one,  but  it  was  to 
be  general,  and  its  purpose  was  to  warn  all  persons  that  it  was  pro- 
posed by  the  court  of  ordinarj'  to  determine  whether  a  legal  represent- 
ative should  be  apix)inted  to  administer  the  property  of  the  deceased 
within  the  State  of  Georgia.  The  notice  and  proceeding  was  obviously 
intended  to  have  no  greater  force  or  eflScacy  against  persons  resident 
in  the  State  of  Georgia  than  against  individuals  who  might  be  resident 
without  the  State.  It  results  that  the  proceedings  referred  to  were  not 
intended  to  constitute  and  did  not  amount  to  an  action  in  personam* 


.^^ 


SECT.  III.]  OTEBBT  V.  GORDON.  879 

This  results  from  the  fact  that  they  were  deroid  of  the  elements  es- 
seDtial  to  an  action  in  personam ;  and,  if  not  proceedings  purely  in 
remj  they  possessed  so  much  of  the  characteristics  thereof,  as  not  to 
warrant  the  allowance  of  greater  efficacy  than  is  accorded  to  a  pro- 
ceeding of  that  nature. 

An  essential  characteristic,  however,  of  a  proceeding  in  rem  is  that 
there  must  be  a  res  or  subject-matter  upon  which  the  court  is  to  exer- 
cise its  Jurisdiction.  In  cases  purely  in  rem,  as  in  admiralty  and  reve- 
nue cases  for  the  condemnation  or  forfeiture  of  specific  property,  a 
preliminary  seizure  of  the  property  is  necessary  to  the  power  of  the 
court  to  adjudicate  at  all.  In  other  cases,  where  the  proceedings  are 
in  form  in  personam^  but  the  court  is  unable  to  acquire  Jurisdiction  of 
the  person  of  the  defendant,  by  actual  or  constructive  service  of  pro- 
cess, the  action  ma}'  proceed,  as  one  in  rem  against  the  proi>crty  of 
which  a  preliminary  seizure  or  its  equivalent  has  been  made ;  or,  Juris- 
diction may  be  exercised  without  such  preliminary  seizure,  where  the 
relief  sought  is  an  adjudication  respecting  the  title  to  or  validity  of 
4illeged  liens  upon  real  estate  situate  within  the  Jurisdiction  of  the  court. 
Roller  V.  Holly,  176  U.  S.  898.  To  the  class  of  cases  where  the  pro- 
ceedings are  in  form  in  rem  may  be  added  those  connected  with  the 
grant  of  letters  cither  testamentary  or  of  administration. 

From  the  record  of  the  proceedings  instituted  in  the  De  Ealb  County 
Court  it  is  apparent  that  the  ultimate  purpose  was  to  adjudicate  upon 
and  decree  distribution  of  the  estate  of  the  deceased,  the  appointment 
of  an  administrator  being  a  mere  preliminary  step  in  the  management 
and  control  by  the  court  of  assets  of  the  estate.  The  question  of 
domicil  would  seem  to  have  been  important  only  as  establishing'  the 
particular  court  of  ordinary  which  was  vested  with  Jurisdiction  to  ad- 
minister the  assets  within  the  State  of  Gcoi^a.  The  subject-matter 
or  resy  upon  which  the  power  of  the  court  was  to  be  exercised,  was, 
therefore,  the  estate  of  the  decedent. 

The  sovereignty  of  the  State  of  Georgia  and  the  Jurisdiction  of 
its  courts,  however,  did  not  extend  to  and  embrace  property  not 
situated  within  the  territorial  Jurisdiction  of  the  State.  To  quote  the 
language  of  Mr.  Chief  Justice  Marshall  in  Rpse  v.  Himely,  4  Cranch, 
241,  277  :  —  V 

^*  It  is  repugnant  to  every  idea  of  a  proceeding  in  rem  to  act  against 
a  thing  which  is  not  in  the  power  of  the  sovereign  under  whose  au- 
thority the  court  proceeds ;  and  no  nation  will  admit  that  its  property 
should  be  absolutely  changed,  while  remaining  in  its  own  possession, 
by  a  sentence  which  is  entirely  ex  parte" 

As  said  also  in  Pennoyer  v.  Neff,  95  U.  S.  714,  722 :  — 

*^  Except  as  restrained  and  limited  by  the  Constitution,  the  several 
States  of  the  Union  possess  and  exercise  the  authority  of  independent 
States,  and  two  well  established  principles  of  public  law  respecting  the 
Jurisdiction  of  an  independent  State  over  persons  and  property  are 
applicable  to  them.    One  of  these  principles  is,  that  every  State  poa- 
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sesses  exclusive  jorisdiction  and  sovereignty  over  persons  and  property 
within  its  territory*.  •  .  . 

'^  The  other  principle  of  public  law  referred  to  follows  from  the  one 
mentioned ;  that  is,  that  no  State  can  exercise  direct  Jurisdiction  and 
authority  over  persons  or  property  without  its  territory.  (Story,  Confl. 
Laws,  c.  2 ;  Wheat.  Int.  Law,  pt.  2,  c.  2.)  The  several  States  are  of 
equal  dignity  and  authority,  and  the  independence  of  one  implies  the 
exclusion  of  power  from  all  others.  And  so  it  is  laid  down  hy  jurists, 
as  an  elementary  principle,  that  the  laws  of  one  State  have  no  opera- 
tion outside  of  its  territory,  except  so  far  as  is  allowed  by  oomit}' ;  and 
that  no  tribunal  established  by  it  can  extend  its  process  beyond  that 
territory  so  as  to  subject  either  persons  or  propert}'  to  its  decisions. 
^  Any  exertion  of  authority  of  this  sort  beyond  this  limit,'  says  Story, 
'  is  a  mere  nullity,  and  incapable  of  binding  such  persons  or  property 
in  any  other  tribunals.'    Story,  Confl.  Laws,  sect.  539." 

Now,  it  is  undeniable  that  the  sovereignty  of  the  State  of  Georgia 
and  the  Jurisdiction  of  its  courts  at  the  time  of  the  adjudication  by  the 
De  Kalb  County  Court,  by  the.  grant  of  letters  of  administration  on 
the  estate  of  Haralson,  did  not  extend  to  or  embrace  the  assets  of  the 
decedent  situated  within  the  territorial  jurisdiction  of  the  District  of 
Columbia,  and,  viewed  as  a  step  in  a  proceeding  in  rem  relating  to 
property  within  the  jurisdiction  of  the  court,  the  adjudication  of  a  grant 
of  letters  would  have  no  binding  probative  force  in  contests  respecting 
property  lying  outside  of  the  territorial  dominion  of  the  State  of  Geor- 
gia. The  decisions  in  Robertson  v.  Pickrell,  109  U.  S.  608,  and  in  the- 
cases  there  relied  upon,  furnish  illustrations  of  this  principle.  Thus, 
in  the  case  just  named,  it  was  held  that  the  act  of  Congress  declaring 
the  force  and  efficacy  which  the  records  and  judicial  proceedings  of  one 
State  should  liave  in  the  courts  of  another  State  did  not  require  that 
they  should  have  any  greater  force  and  effect  in  another  State  than  in 
the  State  where  such  records  and  Judicial  proceedings  originated  and 
w^ere  had ;  that  the  probate  of  a  will  in  one  State,  by  a  proceeding 
not  adversary  in  character,  merely  established  its  sufficiency  to  pass  all 
property*  which  could  be  transferred  in  that  State  by  a  valid  instrument 
of  that  kind,  and  the  validity  of  the  will  in  that  State ;  and  that  such 
probate  did  not  conduce  to  establish  the  facts  upon  which  the  probate 
ptx>ceeded,  in  proceedings  respecting  real  property  situated  in  another 
State,  except  as  permitted  by  the  laws  of  such  other  State. 

The  reasoning  upon  which  we  base  the  conclusion  that  the  transcript 
of  record  of  the  grant  of  letters  by  the  De  Kalb  Count}*  Court  was  not 
entitled  to  probative  force  in  the  courts  of  another  State  in  the  contro- 
versy over  the  administration  of  assets  not  within  the  territorial  Juris- 
diction of  the  State  of  Georgia,  at  the  time  the  grant  of  letters  was 
made,  Gnds  support  in  the  opinion  delivered  by  Lord  Blackburn  in 
Concha  v.  Concha,  11  App.  Cas.  p.  541,  a  case  referred  to  in  terms  of 
approval  in  Thormann  v.  Frame,  176  U.  S.  350,  where  was  involved  a 
controversy  in  some  of  its  features  analogous  to  that  presented  in  the 
case  at  bar.    The  facts  in  the  Concha  case  were  as  follows :  — 
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After  contest  between  a  daughter  of  a  decedent  and  the  executors 
named  in  a  document  which  purported  to  be  a  last  will  and  testament, 
the  paper  was  admitted  to  probate  by  a  judge  of  a  probate  court  in 
London,  and  he  expressly  decided,  upon  an  issue  framed  in  a  contest 
between  the  daughter  and  executors  as  to  the  domicil  of  the  decedent, 
in  favor  of  the  domicil  being  in  England,  and  not  in  Chili,  as  was 
claimed  by  the  daughter.  In  a  subsequent  action  before  the  Court  of 
Chancery  for  distribution  of  the  assets,  the  daughter  again  sought  to 
litigate  the  question  as  to  the  domicil  of  her  father,  and  her  right  to  do 
so  was  finally  adjudicated  by  the  House  of  Lords.  The  executors,  or 
those  who  had  succeeded  them  in  the  management  of  the  administra- 
tion suit,  attempted  to  avail  of  the  decree  of  the  probate  court  as  con- 
clusive upon  the  question  of  domicil,  first,  as  a  proceeding  in  rem, 
which  operated  an  estoppel  against  all  the  world ;  and,  second,  as  a 
proceeding  inter  partes^  operative  as  res  adjudiccUa^  by  reason  of  the 
actual  contest  made  by  the  daughter.  The  decree  of  the  probate  court, 
however,  was  held  not  conclusive  in  rem  as  to  the  domicil,  because  the 
finding  as  to  domicil  was  not  necessary  to  the  decree  of  the  judge  of 
probate,  nor  conclusive  inter  partes^  as  the  pending  controversy  was 
substantially  between  the  daughter  and  the  residuary  legatee,  and  as 
the  latter  could  not  be  bound  by  an  adjudication  upon  a  question  not 
necessary  to  be  litigated  in  the  probate  court,  and  as  estoppels  must  be 
mutual,  the  daughter  could  not  be  bound.  This  decision  of  the  House 
of  Lords,  it  will  be  borne  in  mind,  was  as  to  the  effect  to  be  given  in  one 
judicial  tribunal  in  England  to  the  decision  of  another  court  of  the 
same  country.  In  the  course  of  his  opinion  Lord  Blackburn  (who  per- 
haps had  in  mind  doubts  intimated  in  the  Court  of  Appeals,  29  Ch.  D. 
268,  276,  as  to  whether  the  findings  on  which  a  judgment  in  rem  is 
based,  are  in  all  cases  conclusive  against  the  world)  said  (p.  562)  :  — 

^^  What  he  (the  Probate  Judge)  did  decide  was  (and  to  that  extent 
I  think  the  decision  was  conclusive  on  everybody),  that  there  was  an 
executor  who  was  entitled  to  have  probate  in  England  for  the  purpose 
of  getting  in  and  taking  the  property  which  was  in  England,  and  to 
that  he  was  entitled  if  there  was  a  will  which  made  that  executor  a 
good  executor  according  to  the  law  of  England ;  but  I  do  not  think 
that  Sir  Creswell  Creswell  had  any  power  to  say  that  the  testator  was 
or  was  not  really  a  domiciled  Englishman.  If  he  had  been  a  domiciled 
American  or  domiciled  in  any  other  country,  I  do  not  think  that  a 
decision  of  the  judge  of  our  probate  court,  saying,  *  I  find  him  to  be  a 
domiciled  Englishman,  and,  therefore,  on  that  account  grant  probate,' 
would  be  at  all  conclusive  upon  the  court  of  another  country  to  oblige 
them  to  admit  that  he  was  a  domiciled  Englishman,  when  in  fact  he 
was  not;  or,  putting  it  the  converse  way,  that  if  a  Chilian  court  had 
chosen  to  say  that  some  very  wealthy  man  was  a  domiciled  Chilian, 
and  had  therefore  granted  probate,  the  law  of  nations  would  require 
that  to  conclude  any  person  from  saying  in  this  country  that  he  was 
not  so." 
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Again,  after  referring  to  the  fact  that  apon  the  executor  proposing 
to  prove  the  will,  a  caveat  was  entered  upon  which  it  was  said  the 
probate  judge  entered  into  an  inquiry  whether  or  not  the  testator 
was  domiciled  in  England,  and  found  that  he  was,  Lord  Blackburn 
observed  (p.  564)  :  —         • 

^^  It  is  said  that  upon  the  caveat  in  the  suit  an  order  was  drawn  up, 
which  may  perhaps  not  mean  that,  but  which  does  look  extremely-  as  if 
the  registrar  entered  the  judgment  that  the  judge  did  find  it.  I  cannot 
think  that  if  he  had  done  that  it  would  have  bound  everybody-  univer- 
sally as  being  a  judgment  in  rem,  I  have  instanced  a  sort  of  illustra* 
tion  of  it.  Supposing  he  had  done  so,  and  supposing  that  he  was 
wrong,  and  the  fact  was  that  the  testator  had  not  been  really  domiciled 
in  England,  but  had  been  domiciled,  say,  in  the  United  States,  in  New 
York  we  will  suppose,  could  it  possiblj*  have  been  said  that  the  court 
of  New  York  (which  undoubtedlj'  would  have  the  same  general  law  of 
nations  as  we  have,  following  the  law  of  the  domicil  to  distribute  the 
property)  would  have  respected  the  decision  of  the  Judge  Ordinary,  it 
establishing  that  this  will  was  proved  conclusively  as  being  enough  to 
make  this  person  executor  and  the  repr^entative  in  England  to  obtain 
the  English  property  —  could  it  have  been  said  that  the  Judge  Ordinary 
having  erroneously  found  that  the  testator  was  domiciled  in  England 
when  in  fact  he  was  a  domiciled  citizen  of  the  United  States,  it  was  to' 
conclude  them  and  conclude  everybody  to  the  fact  that  he  was  a  domi- 
ciled Englishman  until  a  foreigner  had  come  to  the  court  of  this  country 
to  obtain  a  reversal?  I  cannot  think  so.  If  that  was  so,  how  could 
it  as  a  matter  in  rem  be  decisive  as  regards  the  reason  upon  which 
the  judge  of  the  probate  court  had  gone  ?  I  cannot  think  that  it 
would  be." 

In  Blackburn  v.  Crawford's  Lessee,  8  Wall.  175,  and  a  continuation 
of  the  same  action  under  the  title  of  Kearney  v,  Denn  (15  Wall.  51), 
the  sole  question  at  issue  in  the  action  (ejectment)  was  the  validity  of 
an  asserted  marriage.  At  the  trial  the  defendant  offered  in  evidence, 
as  a  conclusive  estoppel  against  all  the  lessors  of  the  plaintiff  and  as 
prima  facte  evidence  to  support  the  issue  on  his  part,  a  transcript  from 
the  records  of  the  Orphans'  Court  of  Prince  George's  County,  Maryland, 
and  proposed  to  read  therefrom  the  verdict  of  the  jury  and  the  order  of 
the  Orphans'  Court  thereon  on  certain  issues  sent  from  the  Orphans* 
Court  to  the  Circuit  Court  of  said  county.  These  issues  had  been 
framed  upon  a  contest,  initiated  in  the  Orphans'  Court,  by  one  of  the 
lessors  of  the  plaintiff  who  resisted  an  application  of  Blackburn  for 
the  grant  to  him  of  letters  of  administration  on  the  estate  of  a  certain 
intestate,  such  lessor  asserting  that  he  was  nearest  of  kin  to  the  intes- 
tate, and  that  letters  should  be  granted  to  him.  The  verdict  in  the 
contest  was  against  the  validity  of  the  claimed  marriage.  On  the  trial 
in  the  action  in  ejectment  the  jury  found  in  favor  of  the  fact  of  mar^ 
riage.  This  court — the  trial  judge  in  the  action  in  ejectment  having 
excluded  the  transcript  refeiTcd  to  —  held  that  the  decree  upon  the 
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contest  was  competent  evidence  and  operated  an  estoppel  as  against 
the  lessor  of  the  plaintiff  who  was  a  party  to  the  contest,  bat  that  the 
adjudication  did  not  affect  the  other  lessors,  who  were  not  parties  to 
such  contest.  Obviouslj',  the  decision  proceeded  upon  the  assumption 
that  as  the  Orphans'  Court  possessed  no  general  jurisdiction  over  the 
real  estate  of^a  decedent,  its  action  upon  the  application  for  grant  of 
letters,  regarded  as  a  proceeding  in  rem,  possessed  no  probative  force 
in  contests  over  such  property.  This,  of  course,  in  nowise  impugned 
the  principle  that  all  parties  to  a  contest,  in  proceedings  in  a  probate 
court  preliminary  to  and  during  the  course  of  administration  upon  the 
estate  of  the  decedent,  upon  a  matter  within  the  jurisdiction  of  the 
court,  are  concluded  in  every  other  court  by  the  decision  rendered,  as 
to  the  facts  upon  which  such  decision  necessarily  proceeded.  Caujolle 
V.  Ferris,  18  Wall  465.  And  see  Butterfield  v.  Smith,  101  U.  S. 
570. 

We  are  of  the  opinion  that  the  De  Kalb  County  Court  possessed  the 
power  to  determine  the  question  of  domicil  of  the  decedent  for  the  pur- 
pose of  conclusively  adjudicating  the  validity  within  the  State  of  Georgia 
of  a  grant  of  letters  of  administration,  but  that  it  did  not  possess  the 
power  to  conclusively  bind  all  the  world  as  to  the  fact  of  domicil,  by  a 
mere  finding  of  such  a  fact  in  a  proceeding  in  rem.  In  other  words,  pro- 
ceedings which  were  substantially  ex  parte  cannot  be  allowed  to  have 
greater  efficacy  than  would  a  solemn  contest  inter  partes,  which  would 
have  estopped  only  actual  parties  to  such  a  contest  as  to  facts  which 
had  been  or  might  have  been  litigated  in  such  contest. 

Our  conclusion  being  that  the  adjudication  of  the  fact  of  domicil  in 
Georgia  made  in  the  grant  of  letters  by  the  De  Kalb  County  Court, 
and  which  was  not  made  in  a  contest  inter  partes^  was  of  no  probative 
force  upon  the  question  of  domicil  in  a  contest  in  a  court  of  the  Distinct 
of  Columbia  in  the  course  of  proceedings  for  the  administration  of 
assets  within  said  District,  it  results  that  the  Supreme  Court  of  the 
District  did  not  err  in  excluding  the  transcript  in  question,  whether 
tendered  as  evidence  conducing  to  establish  or  as  conclusively  fixing 
the  domicil  of  the  deceased.  And  this  conclusion  is  not  affected  in  the 
least  by  the  circumstance  that  on  the  trial  of  the  issue  as  to  domicil 
had  in  the  Supreme  Court  of  the  District  of  Columbia  it  was  claimed 
that  the  assets  within  the  District  of  Columbia  at  the  time  of  the  filing 
of  the  caveat  by  the  next  of  kin  had  been  thereafter,  without  the  sane* 
tion  of  the  court,  removed  fh>m  the  Distinct  of  Columbia  by  one  of  the 
caveators.  The  trial  court  properly  declined  to  rule  that  delivery  of 
such  assets  operated  to  protect  those  who  made  the  surrender,  as 
against  an  administrator  appointed  witliin  the  District,  subsequent,  it 
is  true,  to  such  delivery,  but  as  the  result  of  proceedings  for  the 
appointment  of  an  administrator  which  were  pending  in  a  proper  court 
of  the  District  at  the  time  of  the  delivery,  and  when  the  person  in 
whose  name  the  Georgia  letters  were  issued  was  a  party  to  the  pro- 
ceedings previously  instituted  and  then  pending  in  the  District    Nor 
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was  the  trial  ooart  required  to  determine  that  upon  proper  application 
to  the  Georgia  court  the  administrator  appointed  by  the  court  would 
not  be  ordered  to  deliver  up  the  assets  removed  by  him  from  the 
District. 

Allusion  has  been  made  to  an  act  of  Congress  of  February  28,  1887, 
c.  281,  24  Stat  431,  which  makes  it  lawful  for  any  person  or  persons 
to  whom  letters  testamentary  or  of  administration  may  be  granted  by 
proper  authority,  in  any  of  the  United  States  or  the  Territories  thereof, 
to  maintain  any  suit  or  action  and  to  prosecute  and  recorer  any  claim 
in  the  District  of  Columbia,  in  the  same  manner  as  if  the  letters  testa- 
mentary or  of  administration  had  been  granted  to  such  person  or  per- 
sons  by  the  proper  authority  in  the  said  District.  We  do  not  construe 
that  statute,  however,  as  having  any  relation  to  a  case  of  the  kind  wc 
are  now  considering.  In  other  words,  the  statute  cannot  in  reason  be 
interpreted  as  directing  that  where  a  proper  court  of  the  District  of 
Columbia  had  obtained  Jurisdiction  by  proceedings  commenced  before 
it  for  administration  upon  property  within  the  District,  it  should  be 
obliged  to  dismiss  such  proceedings  because  one  who  was  a  party 
before  it  chose,  whilst  issues  in  such  pi*oceedingB  were  pending  and 
undecided,  to  go  to  a  State  and  there  make  application  for  letters  of 
administration,  basing  such  application  upon  the  asserted  fact  that  the 
deceased  had  been  domicUcd  in  such  State. 

Whilst  it  may  be  conceded  that,  in  consequence  of  the  statute,  as  a 
general  rule,  a  debtor  residing  in  the  District  of  Columbia,  of  a  deceased 
person,  may  be  protected  in  making  payment  to  an  administrator  ap- 
pointed in  another  Jurisdiction,  the  asserted  domicil  of  the  deceased 
(Wilkins  v,  EUett,  108  U.  S.  256),  this  does  not  make  it  necessary  for  us 
to  decide  that  the  payment  or  delivery  of  the  assets  in  the  District  of 
Columbia,  which  was  made  to  the  Geoi^ia  administrator  after  the  com- 
mencement of  proceedings  for  the  administration  of  the  assets  within 
the  District  of  Columbia,  based  upon  the  ground  of  the  domicil  of  the 
deceased  having  been  in  said  District,  was  lawful.  To  determine  this 
question  would  involve  a  consideration  of  other  provisions  of  the 
statute,  and  as  to  whether  the  person  making  the  payment  was  or 
not  to  be  charged  with  notice  of  the  then  pending  proceedings  in  the 
Supreme  Court  of  the  District,  which,  of  course,  were  matter  of  public 
record.  The  question,  however,  is  not  before  us  for  review,  and  we  do 
not,  therefore,  express  an  opinion  in  regard  thereto. 

Further,  in  the  light  of  the  decision  of  the  Supreme  Court  of  Georgia 
in  the  case  of  Thomas  v.  Morrlsett,  76  Ga.  884,  and  an  analogous  de- 
cision by  the  Supreme  Court  of  Errors  of  Connecticut;  in  Willett's 
Appeal  from  Probate,  50  Conn.  380,  it  would  seem  altogether  probable 
that  the  De  Kalb  County  Court,  upon  application  made  to  it,  will  order 
its  appointee  to  surrender  to  the  administrator  appointed  in  the 
District  of  Columbia  the  assets  which  were  by  the  former  removed 
from  the  District  during  the  pendency  therein^f  the  proceedings  for 
administration. 
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Finding  no  error  in  the  reoord,  the  judgment  of  the  Coart  of  Appeals 
of  the  District  of  Columbia  is 

Affirmed,^ 
Mr.  Justice  Bbown  concurred  in  the  result. 


CLARKE  V.  CLARKE. 

Supreme  Court  of  the  United  States.    1900. 

[Reported  178  United  States,  186.] 

White,  J.  The  Supreme  Court  of  Errors  of  Connecticut  held  that 
the  will  of  Julia  H.  Clarke,  wife  of  the  plaintiff  in  error,  did  not  at  the 
time  of  her  death  work  an  equitable  conversion  into  personalty  of  the 
real  estate  situated  in  the  State  of  Connecticut,  and  consequently,  that 
though  personal  property  might  be  governed  by  the  law  of  the  domicil, 
real  estate  within  Connecticut  was  controlled  by  the  law  of  Connecticut, 
and  hence  that  Nancy  B.  Clarke,  as  surviving  sister  of  Julia  Clarke, 
inherited,  under  the  laws  of  Connecticut,  to  the  exclusion  of  the  father, 
the  interest  of  the  deceased  sister  Julia  in  the  real  estate  in  Connecti- 
cut which  had  passed  to  Julia  by  the  will  of  her  mother.  It  is  assigned 
as  error  that  in  so  deciding  the  Connecticut  court  refused  full  faith  and 
credit  to  the  decree  of  the  courts  of  South  Carolina,  wherein  it  was 
adjudged  that  the  will  of  Mrs.  Clarke  had  the  effect  of  converting  her 
real  estate,  wherever  sittuUed^  into  personalty;  the  deduction  being 
that  as  under  the  South  Carolina  decision  the  real  estate  situated  in 
Connecticut  became  personal  property,  it  was  the  duty  of  the  Connecti- 
cut court  to  have  decided  that  the  land  passed  by  the  law  of  South 
Carolina  and  not  according  to  the  law  of  Connecticut,  and  hence,  that 
instead  of  treating  the  daughter  Nancy  as  the  owner  of  the  whole  of 
the  real  estate,  it  should  have  recognized  the  father  as  having  a  half 
interest  therein.  And  the  correctness  of  this  proposition  is  really  the 
only  question  which  the  assignment  of  errors  presents  for  our  decision. 

The  argument  at  bar  has  taken  a  wide  range,  and  the  various  legal 
principles  by  which  it  was  deemed  that  a  solution  of  the  controversy 
might  be  facilitated  have  been  supported  by  a  very  elaborate  reference 
to  authority.  We  do  not  deem  it  necessary,  however,  to  critically  re- 
view the  cases  cited  and  the  observations  of  text  writers  which  were 
relied  on  in  argument,  nor  to  analyze  all  the  contentions  which  it  is 

1  Ace  In  re  Oainen,  84  Hon,  520 ;  Bowen  v.  Johnson,  5  K.  I.  112. 

A  decree  by  the  proper  court  of  the  testator's  domicil  that  a  will  is  vmlid 
should  have  force  everywhere.  Succession  of  Gaines,  45  La.  Ann.  1237 ;  Dalrjmple  v. 
Gamble,  68  Md.  523.  But  see  Bowen  v.  Johnson,  5  R.  I.  112.  So  a  determination  of 
the  proper  distributees  by  such  a  court  binds  all  other  courts.  In  re  Tnifort,  86 
Ch.  D.  600 ;  Ennis  o.  Smith,  14  How.  400,  430.  So  of  a  decision  that  a  will  creates 
a  trust.  Smith  v.  Central  Trust  Co.,  154  N.  Y.  383 ;  48  N.  E.  553.  —  Ed. 
vou  III.  —  25 
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asserted  those  aathorities  sustain.  We  say  this,  because,  in  our  opinion, 
the  matter  at  issue  may  be  disposed  of  by  the  application  of  two  well 
defined  and  elementary  legal  principles. 

It  is  a  doctrine  firmly  established  that  the  law  of  a  State  in  which 
land  is  situated  controls  and  governs  its  transmission  by  will  or  its 
passage  in  case  of  intestacy.  This  familiar  rule  has  been  frequently 
declared  by  this  court,  a  recent  statement  thereof  being  contained  in 
the  opinion  delivered  in  De  Vaughn  v.  Hutchinson,  165  U.  S.  566,  where 
the  court  said  (p.  570)  :  — 

^^  It  is  a  principle  firmly  established  that  to  the  law  of  the  State  in 
which  the  land  is  situated  we  must  look  for  the  rules  which  govern  its 
descent,  alienation,  and  transfer,  and  for  the  effect  and  construction  of 
wills  and  other  conveyances.  United  States  v.  Cr6sby,  7  Cranch,  115  ; 
Clark  V.  Graham,  6  Wheat.  577 ;  McGoon  v.  Scales,  9  Wall  23 ;  Brine 
V.  Insurance  Co.,  96  U.  S.  627." 

Now,  in  the  case  at  bar,  the  courts  of  Connecticut,  construing  the 
will  of  Mrs.  Clarke,  have  declared  that,  by  the  law  of  Connecticut,  land 
situated  in  that  State,  owned  by  Mrs.  Clarke  at  her  decease,  continued 
to  be,  after  her  death,  real  estate  for  the  purpose  of  devolution  of  title 
thereto.  The  proposition  relied  on,  therefore,  is  this,  although  the 
court  of  last  resort  of  Connecticut  (declaring  the  law  of  that  State)  has 
held  that  the  real  estate  in  question  had  not  become  personal  property 
by  virtue  of  the  will  of  Mrs.  Clarke,  nevertheless  it  should  have  decided 
to  the  contrary,  because  a  court  of  South  Carolina  had  so  decreed. 
This,  however,  is  but  to  argue  that  the  law  declared  by  the  South 
Carolina  court  should  control  the  passage  b}^  will  of  land  in  Connecti^ 
cut,  and  therefore  is  equivalent  to  denying  the  correctness  of  the 
elementary  proposition  that  the  law  of  Connecticut  where  the  real  estate 
is  situated  governed  in  such  a  case.  It  is  conceded  that,  had  the  will 
been  presented  to  the  courts  of  Connecticut  in  the  first  instance  and 
rights  been  asserted  under  it,  the  operative  force  of  its  provisions  upon 
real  estate  in  Connecticut  would  have  been  within  the  control  of  such 
courts.  But  it  is  said  a  different  rule  must  be  applied  where  the  will 
has  been  presented  to  a  South  Carolina  court  and  a  construction  has 
been  there  given  to  it ;  for,  in  such  a  case,  not  the  will  but  the  de- 
cree of  the  South  Carolina  court,  construing  the  will,  is  the  measure 
of  the  rights  of  the  parties,  as  to  real  estate  in  Connecticut.  The 
proposition,  when  truly  comprehended,  amounts  but  to  the  conten- 
tion that  the  laws  of  the  respective  States  controlling  the  transmis- 
sion of  real  property  by  will,  or  in  case  of  intestacy,  are  operative 
only,  so  long  as  there  does  not  exist  in  a  foreign  jurisdiction  a  judg- 
ment or  decree  which  in  legal  effect  has  changed  the  law  of  the  situs 
of  the  real  estate.  This  is  but  to  contend  that  what  cannot  be  done 
directly  can  be  accomplished  by  indirection,  and  that  the  fundamen- 
tal principle  which  gives  to  a  sovereignty  an  exclusive  jurisdiction 
over  the  land  within  its  borders  is  in  legal  effect  dependent  upon 
the  non-existence  of  a  decree  .of  a  court  of  another  sovereignty  de- 
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termining  the  statas  of  such  land.  Manifestly,  however,  an  anthority 
cannot  be  said  to  be  exclusive,  or  even  to  exist  at  ail,  where  its 
exercise  may  be  thus  frustrated  at  any  time.  These  conclusions  are 
not  escaped  by  sajing  that  it  is  not  the  law  of  Connecticut  which 
conflicts  with  the  interpretation  of  the  will  adopted  by  the  South 
Carolina  court,  but  the  decision  of  the  court  of  Connecticut  which 
does  so.  In  this  forum,  the  local  law  of  Connecticut  as  to  real 
estate  is  the  law  of  that  State  as  announced  by  the  court  of  last  re- 
sort of  that  State. 

As  correctly  obser\'ed  in  the  course  of  the  opinion  delivered  by 
the  Supreme  Court  of  Errors  of  Connecticut^  the  question  as  to  the 
operative  effect  of  the  will  of  Mrs.  Clarke,  upon  the  status  of  land 
situated  in  Connecticut,  was  one  directly  involving  the  mode  of  pass- 
ing title  to  lands  in  that  State.  This  resulted  from  the  fact  that  if 
the  will  worked  a  conversion  into  personalty  immediately  upon  the 
death  of  Mrs.  Clarice,  as  contended,  it  necessarily  vested  her  executor 
with  authority  at  once  to  sell  and  convey  the  real  estate  in  Connecticut 
by  a  deed  sufficient,  under  the  laws  of  that  State,  to  transfer  title  to 
real  estate  —  a  power  which  was  held  by  the  courts  of  Connecticut  not 
to  have  been  conferred.  Had  the  executor  assumed  to  exercise  such  a 
power,  however,  the  validity  or  invalidity  of  a  conve3'ance  thus  exe- 
cuted would  have  been  one  exdusively  for  the  courts  of  Connecticut  to 
determine.  Just  as  would  have  been  the  question  of  the  sufficiency  of 
the  will  to  vest  title.  Such  being  the  case,  there  is  no  basis  for  the 
contention  that  it  was  not  the  exclusive  province  of  the  courts  of  Con- 
necticut to  determine,  prior  to  the  execution  of  such  a  conveyance, 
whether  or  not  the  power  to  do  so  existed. 

As  further  observed  by  the  Connecticut  court,  whether  Mr.  Clarke,  as 
executor  and  trustee  under  the  will  of  his  wife,  had  any  power,  duty,  or 
estate  with  respect  to  lands  situated  in  Connecticut,  depended  upon  the 
laws  of  that  State.  The  courts  of  the  domicil  of  Mrs.  Clarke  could 
properly  be  called  upon  to  construe  her  will  so  far  as  it  affected  prop- 
erty which  was  within  or  might  properly  come  under  the  jurisdiction  of 
those  tribunals.  If,  however,  by  the  law  as  enforced  in  Connecticut, 
land  in  Connecticut  owned  by  Mrs.  Clarke  at  her  decease  was  real  estate 
for  all  purposes,  despite  the  provisions  contained  in  her  will,  that  land 
was  a  subject-matter  not  directly  amenable  to  the  Jurisdiction  of  the 
courts  of  another  State,  however  much  those  courts  might  indirectly 
affect  and  operate  upon  it  in  controversies,  where  the  court,  b}'  reason 
of  its  jurisdiction  over  persons  and  the  nature  of  the  controversy,  might 
coerce  the  execution  of  a  conveyance  of  or  other  instrument  incumber- 
ing such  land. 

And  the  cogencj  of  the  leaaoDs  just  given  is  fhrther  demonstrated  by 
conaideriiig  tbe  ene  fh>m  another  though  somewhat  similar  aspect. 
T\m  decree  of  the  South  Carolina  court,  which.  It  is  contended,  had  the 
effect  of  converting  real  estate  situated  in  Connecticut  into  personal 
property,  was  not  one  rendered  between  persons  who  were  sui  juris. 


888  CLARKE  V.   CLARKE.  [CHAP.  XY. 

Nancy  B.  Clarke,  one  of  the  parties  to  the  suit  in  South  Carolina,  and 
whom  the  Connecticat  court  has  held  inherited,  to  the  exclusion  of  the 
father,  under  the  laws  of  Connecticut,  the  whole  of  the  real  estate  be- 
longing to  her  sister,  was  a  minor.  She  was  therefore  incompetent,  in 
the  proceedings  in  South  Carolina,  to  stand  in  Judgment  for  the  pur- 
pose of  depriving  herself  of  the  rights  which  belonged  to  her  under  the 
law  of  Connecticut  as  to  the  real  estate  within  that  State.  Neither  the 
executor  or  trustee  under  the  will,  or  the  guardian  ad  litem^  or  any 
other  person  assuming  to  represent  the  minor  in  South  Carolina,  had 
authority  to  act  for  her  quo  ad  her  interest  in  real  estate  beyond  the 
jurisdiction  of  the  South  Carolina  court,  and  which  was  situated  in 
Connecticut. 

It  cannot  be  doubted  that  the  courts  of  a  State  where  real  estate  is 
situated  have  the  exclusive  right  to  appoint  a  guardian  of  a  non-resident 
minor,  and  vest  in  such  guardian  the  exclusive  control  and  management 
of  land  belonging  to  said  minor,  situated  within  the  State.  This  court 
bad  occasion  to  consider  and  pass  upon  this  doctrine  in  the  case  of 
Hoyt  V.  Sprague,  108  U.  S.  618,  and,  in  the  course  of  the  opinion,  it 
was  said  (p.  631)  :  — 

^^  One  of  the  ordinary  rules  of  comity  exercised  by  some  European 
States  is  to  acknowledge  the  authority  and  power  of  foreign  guardians, 
that  is,  guardians  of  minors  and  others  appointed  under  the  laws  of 
their  domicil  in  other  States.  But  this  rule  of  comity  does  not  prevail 
to  the  same  extent  in  England  and  the  United  States.  In  regard  to 
real  estate  it  is  entirely  disallowed ;  and  is  rarely  admitted  in  regard  to 
personal  property.  Justice  Story,  speaking  of  a  decision  which  favored 
the  extraterritorial  power  of  a  guardian  in  reference  to  personal  prop- 
erty, says :  '  It  has  certainly  not  received  any  sanction  in  America,  in 
the  States  acting  under  the  jurisprudence  of  the  common  law.  The 
rights  and  powers  of  guardians  are  considered  as  strictly  local ;  and 
not  as  entitling  them  to  exercise  any  authority  over  the  person  or  per- 
sonal property  of  their  wards  in  other  States,  upon  the  same  general 
reasoning  and  policy  which  have  circumscribed  the  rights  and  authori- 
ties of  executors  and  administrators.'  Story,  Confl.  Laws,  f§  499, 
504,  504  a.  And  see  Wharton,  Confl.  Laws,  §§  259-268,  2d  ed.; 
8  Burge,  Colon.  &  For.  Laws,  1011.  And  some  of  those  foreign 
jurists  who  contend  most  strongly  for  the  general  application  of  the 
ward's  lex  domicilii  admit  that,  when  it  comes  to  the  alienation  of 
foreign  assets,  an  exception  is  to^be  made  in  favor  of  the  jurisdiction 
within  which  the  property  is  situate,  for  the  reason  that  this  concerns 
the  ward's  property,  and  not  his  person.    Wharton,  §§  267,  268." 

Of  what  efficacy,  however,  would  be  the  power  of  one  State  to  con- 
trol the  administration,  through  its  own  courts,  of  real  estate  within  the 
State,  belonging  to  minors,  without  regard  to  the  domicil  of  the  minor, 
if  all  such  real  estate  could  be  disposed  of  and  the  administration 
thereof  be  controlled  by  the  decree  of  the  court  of  another  State. 
Here,  again,  the  argument  relied  on  must  rest  upon  the  false  assump- 
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lion  that  aa  oxclaeive  power  which  coafesMdly  exists  in  the  courts  of 
one  jnrisdictjon  may  be  wholly  destroyed  or  rendered  nngatory  by  the 
action  of  the  courts  of  anotUer  Jurisdiction  in  whom  is  vested  no 
authority  nhateyer  on  the  subject.  It  results  that  no  person  before 
the  South  Carolina  court,  assuming  to  speak  for  the  estate  of  Naacy 
B.  Clarlfc,  represented  any  real  property  of  said  Nancy  which  was  not 
within  the  territorial  Jurisdiction  of  South  Carolina,  and  the  decree, 
tberefore,  could  not  affect  land  in  Connecticut,  an  interest  which  was 
not  before  the  court. 

When,  tticrefore,  Henry  P.  Clarke,  as  administrator,  appointed  in 
Connecticut,  of  the  estate  of  his  deceased  daughter,  Julia  Clarke,  ap- 
plied to  the  Connecticut  probate  court  to  determine  who  was  entitled 
to  the  "  real  estate  "  owned  by  the  intestate,  it  was  the  province  of  the 
Connecticut  court  to  decide  sucb  question  solely  with  reference  to  the 
law  of  Connecticut.  Its  power  in  this  regard  was  not  limited  by 
the  fact  that  in  order  to  determine  who  owned  the  real  estate,  it  was 
necessary  for  the  court  to  construe  tbe  will  of  the  mother  of  the  in- 
testate, and  to  determine  what  effect  it  had  upon  the  status  of  the  real 
estate  under  the  law  of  Connecticut.  Having  a  right  to  decide  these 
questions,  it  was  not  constrained  to  adopt  tbe  construction  of  the  will 
which  had  been  announced  by  the  court  of  South  Carolina.  From 
these  conclusions  it  follows  that  because  the  court  of  Connecticut  ap- 
plied the  law  of  that  State  in  determining  the  devolution  of  title  to  real 
estate  there  situated,  thereby  no  violation  of  the  constitutional  require- 
ment that  full  faith  and  credit  must  be  given  in  one  Stat«  to  the  judg- 
ments and  decrees  of  the  courts  of  another  State,  was  brought  about, 
as  the  decree  of  the  South  Carolina  court,  in  the  particular  under  con- 
sideration, was  not  entitled  to  be  followed  by  the  courts  of  Connecticut, 
by  reason  of  a  want  of  jurisdiction  in  the  court  of  South  Carolina  over 
the  particular  subject-matter  which  was  sought  to  be  concluded  in  Con- 
necticut by  such  decree.  Thompson  v.  Whitman,  18  Wall.  457 ;  Cole 
V.  Cunningham,  133  U.  S.  107;  Grover  &  Baker  Sewing  Machine  Ca 
V.  Radcliffe,  137  U.  S.  287  ;  Simmons  v.  Saul,  188  U.  S.  439 ;  Beyn- 
olds  V.  Stockton,  140  U.  S.  254 ;  Cooper  v.  Newell,  173  U.  S.  555. 


LA  SOClfiTfi  DE  NAVIGATION  PBAISSINET  ET 

C0MPA6NIE  V,  NAVILLE. 

CocKT  or  Appeal  of  Galatz  (Roumamia).    1898. 

[Reported  27  Clunel,  1037.  | 

A.  Naville,  a  distiller  of  liquors  at  Tecud,  Roumania,  had  shipp 
a  quantity  of  liquors  by  la  Soci^t^  de  Navigation  Fraissinet  et  Cie 
Marseilles.    A  serious  damage  happened  in    transit    to    the    goo 
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shipped.  Naville  before  the  Tribunal  of  Bordeaux  sued  the  railway 
oompanj,  which  in  its  turn  vouched  to  warranty  la  Soci^t^  Fraissinet 
et  Cie,  because  the  damage  happened  during  the  sea  carriage.  The 
Tribunal  and  the  Court  of  Bordeaux,  holding  the  limitation  of  liability 
in  the  contract  of  carriage  null,  gave  Judgment  for  Naville,  and  con- 
demned la  Soei^t^  Fraissinet  et  Cie.  The  company,  having  paid  the 
judgment,  appealed  to  the  Court  of  Cassation,  which  held  the  limitation 
of  liability  valid  and  sent  the  suit  back  to  the  Court  of  Agen,  which,  in 
conformity  with  the  opinion  of  the  Court  of  Cassation,  dismissed  the 
action  of  Naville  et  Cie  and  gave  judgment  for  la  Soci^t^  Fraissinet  et 
Cie.  The  latter  brought  suit  in  the  Tribunal  of  Tecuci  to  recover  the 
amount  paid  (7,033  francs),  and  on  appeal  to  the  Court  of  Appeal  of 
Galatz,  the  court  rendered  a  judgment  in  favor  of  Naville  against  la 
Soci^t6  Fraissinet  et  Cie. 

The  Court.  ^  The  defendant  Naville  claims  that  the  judgment  of  the 
Court  of  Agen  cannot  be  set  up  against  him  because  he  was  not  regu- 
larly served  with  process  when  the  judgment  was  pronounced,  and  also 
because  the  judgments  of  French  courts  have  not  the  force  of  res  judicata 
with  us,  since  there  is  no  treaty  of  reciprocity  in  this  matter  between 
France  and  Roumania.  .  .  . 

According  to  article  374  of  the  Code  of  Civil  Procedure,  judgments 
pronounced  in  a  foreign  countrj*  can  be  executed  in  Roumania  only  in 
the  manner  and  within  the  limits  in  which  in  that  foreign  country  the 
decisions  of  Roumanian  judges  are  executed,  after  being  declared  ex- 
ecutory by  the  competent  judges.  There  now  exists  between  the 
Kingdom  of  Roumania  and  the  Republic  of  France  no  treaty  for  the 
reciprocal  execution  of  judicial  decisions  pronounced  in  the  two  States, 
and  in  fact  these  judgments  are  not  executed.  The  decisions  of  the 
French  court  which  have  been  referred  to  have  no  legal  force '  with  us, 
and  consequently  la  Soci^t^  Fraissinet  et  Cie  cannot  rely  upon  any  of 
them  to  prove  before  the  courts  of  Roumania  that  Naville  detains  with- 
out legal  excuse  the  sum  claimed  ;  it  therefore  remains  for  us  to  detei^ 
mine  for  ourselves  whether  Naville  legally  detains  this  sum.* 

^  Part  only  of  the  opinion  is  given.  —  Ed. 

*  The  court  held  that  Naville'a  claim  was  legally  Justified,  and  therefore  that  he 
rightfully  retained  the  amount  paid  him  by  the  Navigation  Company. 

Statescu,  J.,  dissented  from  the  decision.  While  agreeing  with  the  majority  in 
their  statement  of  the  law,  he  held  that  the  plaintiff  was  not  relying  on  a  foreign  judg- 
ment, but  that  the  defendant  was  doing  so  to  justify  himself  In  retaining  the  amount 
paid  to  him. 

''  One  must  not  confound  the  executory  force  and  the  authority  of  a  judgment  with 
the  resjttdiccUa.  The  latter  has  its  source  in  the  power  of  the  judge  to  end  the  dispute 
submitted  to  him,  that  is,  his  jurisdiction.  The  former  is  given  him  by  the  law  and 
the  judicial  power  of  the  country  where  the  judgment  is  to  be  put  in  execution.  The 
authority  of  res  judicata  belongs  in  fact  to  a  foreign  judgment.  Though  it  has  not  full 
executory  force  outside  the  limits  of  the  State  where  it  was  pronounced,  it  nevertheless 
constitutes,  in  favor  of  the  party  who  has  obtained  it,  a  right  which  can  be  set  up  in  any 
country  against  the  other  party.  This  necessarily  results  from  the  judicial  contract 
entered  into  by  parties  to  lawsuits.    To  decide  otherwise  would  be  to  yield  to  old 


— 
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SECTION  IV. 

THB  BFFBCT  OF  A  JUDGMENT  ON   PBOPBBTT. 


HUGHES  V.  CORNELIUS. 
KiNO'8  Bench.    1680. 
[ReporUd  2  Shower^  282.) 

Troyeb  brought  for  a  ship  and  goods,  and  on  a  special  verdict  there 
is  found  a  sentence  in  the  Admiralty  Court  in  France^  which  was  with 
the  defendant. 

And  now|?6r  Curiam  agreed  and  adjudged,  that  as  we  are  to  take 
notice  of  a  sentence  in  the  admiralty  here,  so  ought  we  of  those  abroad 
in  other  nations,  and  we  must  not  set  them  at  large  again,  for  other- 
wise the  merchants  would  be  in  a  pleasant  condition ;  for  suppose  a 
decree  here  in  the  Exchequer,  and  the  goods  happen  to  be  carried  into 
another  nation,  should  the  courts  abroad  unravel  this?  It  is  but  agree- 
able with  tlil  law  of  nations  that  we  should  take  notice  and  approve  of 
the  laws  of  their  countries  in  such  particulars.  If  you  are  aggrieved 
you  must  apply  yourself  to  the  king  and  council ;  it  being  a  matter  of 
government  he  will  recommend  it  to  his  liege  ambassador  if  he  see 
cause;  and  if  not  remedied,  be  may  grant  letters  of  marque  and 
reprisal. 

And  this  case  was  so  resolved  by  all  the  Court  upon  solemn  debate ; 
this  being  of  an  English  ship  taken  by  the  French,  and  as  a  Dutch  ship 
in  time  of  war  between  the  Dutch  and  the  French. 

Judgment  for  the  defendants. 


CASTRIQUE  V.  IMRIE. 

JIouss  OF  Lords.    1870. 

[Reported  Law  BeportSy  4  Souse  of  Lords,  414.] 

The  ship  ''Ann  Martin,"  of  Liverpool,  Benson,  master,  was  supplied 
with  necessaries  at  Melbourne  by  Messrs.  Levien  &  Stenetz.  Benson 
drew  a  bill  in  payment  on  Clans,  then  the  owner,  for  the  sum  of  £601 
16«.  6dl    Clans  became  bankrupt,  and  the  bill  was  dishonored :  the  ves- 

theories  now  banished  from  the  Italian  law  ;  theories  which,  exaggerating  the  principle 
of  the  reciprocal  independence  of  nations,  resulted  in  the  denial  of  any  kind  of  force  to 
every  judgment  beyond  the  boundaries  of  the  State  where  it  was  pronounced."  Court 
of  Messina,  Aug.  20,  1884.    12  Clunet,  458.  —  En. 
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sel  had  meanwhile  been  transferred  to  Castriqae,  and  the  bill  had  been 
indorsed  to  Messrs.  Trotteanx  A  Co.,  of  Havre.  The  yessel  being  in 
Havi-e,  Messrs.  Trotteaux  &  Co.  commenced  in  the  Tribunal  of  Com- 
merce there,  a  suit  against  Benson  on  the  bill.  Benson  was  cited  and 
appeared,  but  did  not  defend  the  suit.  Judgment  was  given  against 
Benson  as  master  *^  and  by  privilege  on  that  vessel "  to  pay  the 
amount  The  ship  was  seized  upon  the  judgment,  but  could  not  be 
sold  till  the  Judgment  was  ratified  by  the  Civil  Tribunal  of  the  same 
district.  That  court  confirmed  the  judgment,  and,  after  hearing  the 
parties  interested  and  receiving  evidence  of  the  law  of  England,  refused 
to  modify  its  action.  The  Court  of  Appeal  of  Rouen  aflSrmed  the 
action  of  the  Civil  Tribunal  of  Havre.  A  sale  of  the  vessel  was  made 
under  order  of  court,  and  the  defendant,  an  Englishman,  became  the 
purchaser.  Upon  his  bringing  the  vessel  to  England,  Castrique 
brought  an  action  in  the  Court  of  Common  Pleas  to  recover  it,  on  the 
ground  that  the  sale  in  France  was  illegal  and  void  as  against  his 
earlier  title.  The  Court  of  Common  Pleas  gave  judgment  for  Cas- 
trique ;  this  was  reversed  in  the  Court  of  Exchequer  Chamber.  The 
case  was  then  brought  up  to  this  House  on  error.  The  judges  were 
summoned.^ 

Blackburn,  J.  My  Lords,  I  have  the  honor  to  deliver  the  joint 
opinion  of  my  Brothers  Bbamwell,  Msllob,  Brett,  Cleasbt,  and 
mj'self.*  .  .  . 

What  were  the  nature  and  effect  of  the  proceedings  in  France  — 
what  jurisdiction  the  courts  there  had?  and  what  the  effect  of  their 
determinations  really  was  ?  are  all  questions  depending  on  the  French 
law,  and  it  must  be  ascertained  as  a  fact  what  that  French  law  is. 
When  once  that  fact  is  ascertained,  it  becomes  a  question  of  English 
law  to  determine  what  effect  is  to  be  given  to  it  in  an  English  court 

In  the  present  case  the  parties  at  the  trial  agreed  upon  a  statement 
of  the  facts,  and  gave  the  court  authorit}*  to  draw  inferences  from 
them ;  but,  unfortunately,  thej*  have  stated  the  facts  as  to  the  French 
law  very  imperfectly,  and  the  result  has  been  that  the  Court  of  Com- 
mon Pleas  has  drawn  one  inference  as  to  the  French  law,  and  the 
Court  of  Exchequer  Chamber  has  drawn  another.  It  is  very  possible 
that  a  French  lawyer  may  justly  say  that  neither  is  right ;  it  is  quite 
certain  that  both  cannot  be.  It  is  now  for  your  Lordships  to  deter- 
mine what  the  proper  inference  is,  and  on  that  point  we  must  express 
our  opinion.  It  is  quite  possible  that  the  inference  we  draw  may  not 
be  the  correct  one^  but  we  apprehend  that  all  that  can  be  required  of  a 
tribunal  adjudicating  on  a  question  of  foreign  law  is  to  receive  and  con- 
sider all  the  evidence  as  to  it  which  is  available,  and  bond  fide  to 
determine  on  that,  as  well  as  it  can,  what  the  foreign  law  is.  If  from 
the  imperfect  evidence  produced  before  it,  or  its  misapprehension  of  the 

1  This  statement  of  facts  is  condensed  from  that  of  the  Reporter.  —  Ed. 
*  Part  of  this  advisory  opinion  is  omitted.    Kbatino,  J^  deliFered  an  adviaory  opia- 
ion  concurring  in  result.  —  £d. 
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effect  of  that  evidence,  a  mistake  is  made,  it  is  much  to  be  lamented, 
but  the  tribunal  is  free  from  blame. 

We  think  that  some  points  are  clear.  When  a  tribunal,  no  matter 
whether  in  England  or  a  foreign  oountr}*,  has  to  determine  between 
two  parties,  and  between  them  only,  the  decision  of  that  tribunal, 
though  in  general  binding  between  the  parties  and  privies,  does  not 
affect  the  rights  of  third  parties,  and  if  in  execution  of  the  judgment 
of  such  a  tribunal  process  issues  against  the  propert}'  of  one  of  the 
litigants,  and  some  particular  thing  is  sold  as  being  his  property,  there 
is  nothing  to  prevent  any  third  person  setting  up  his  claim  to  that 
thing,  for  the  tribunal  neither  had  jurisdiction  to  determine,  nor  did 
determine,  anything  more  than  that  the  litigant's  property  should  be 
sold,  and  did  not  do  more  than  sell  the  litigant's  interest,  if  any,  in 
the  thing.  All  proceedings  in  the  courts  of  common  law  in  England  are 
of  this  nature,  and  it  is  every  day's  experience  that  where  the  sheriff, 
under  k  fieri  facicLS  against  A.,  has  sold  a  particular  chattel,  B.  may  set 
up  his  claim  to  that  chattel  either  against  the  sheriff  or  the  purchaser 
ff'om  the  sheriff.  And  if  this  may  be  done  in  the  courts  of  the  country 
in  which  the  judgment  was  pronounced,  it  follows  of  course  that  it  may 
be  done  in  a  foreign  country.  But  when  the  tiibunal  has  jurisdiction 
to  determine  not  merely  on  the  rights  of  the  parties,  but  also  on  the 
disposition  of  the  thing,  and  does  in  the  exercise  of  that  jurisdic- 
tion direct  that  the  thing,  and  not  merely  the  interest  of  any  particu- 
lar party  in  it,  be  sold  or  transferred,  the  case  is  very  different 

It  is  not  essential  that  there  should  be  an  actual  adjudication  on  the 
status  of  the  thing.  Our  Courts  of  Admiralty,  when  property  is 
attached  and  in  their  hands,  on  a  proper  case  being  shown  that  it  is 
perishable,  order  that  it  shall  be  sold  and  the  proceeds  paid  into  court 
to  abide  the  event  of  the  litigation.  It  is  almost  essential  to  justice 
that  such  a  power  should  exist  in  every  case  where  property,  at  all 
events  perishable  property,  is  detained. 

In  a  recent  case  of  Stringer  v.  English  and  Scottish  Marine  Insur- 
ance Company,  in  the  Queen's  Bench,  Law  Bep.  4  Q.  B.  676,  it 
appeared  that  the  American  Prize  Court,  pendefvte  lite^  ordered  a 
valuable  cargo,  which  was  claimed  as  prize,  to  be  sold,  and  that  not 
only  without  any  adjudication  that  it  was  a  prize,  but  although  the 
decision  of  the  court  below  had  been  against  the  captors,  and  that 
decision  was  ultimately  affirmed  on  appeal.  We  apprehend  that  it  is 
clear  that  in  all  such  cases  courts  sitting  under  the  same  authority 
must  recognize  the  title  of  the  purchaser  as  valid.  In  Story  on  the 
Conflict  of  Laws,  §  592,  it  is  said  that  the  principle  that  the  judg- 
ment is  conclusive  *^  is  applied  to  all  proceedings  in  rem  as  to  mov- 
able property  within  the  Jurisdiction  of  the  court  pronouncing  the 
judgment.  Whatever  it  settles  as  to  the  right  or  title,  or  whatever 
disposition  it  makes  of  the  property  by  sale,  revendication,  transfer, 
or  other  act,  will  be  held  valid  in  every  other  country  where  the  ques- 
tion comes  directly  or  indirectly  in  Judgment  before  any  other  foreign 
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tribonaL  This  ifl  very  familiarly  known  in  the  cases  of  proceedings 
in  rem  in  foreign  Courts  of  Admiralty,  whether  they  be  causes  oT  prize 
or  bottomry,  or  salvage  or  forfeiture,  of  which  such  courts  have  a 
rightful  jurisdiction  founded  in  the  actual  or  constructive  possession  of 
the  subject-matter." 

We  may  observe  that  the  words  as  to  an  action  being  in  rem  or 
inpersonamy  and  the  common  statement  Uiat  the  one  is  binding  on 
third  persons  and  the  other  not,  are  apt  to  be  used  by  English  lawyers 
without  attaching  any  very  definite  meaning  to  those  phrases.  We 
apprehend  the  true  principle  to  be  that  indicated  in  the  last  few  words 
quoted  from  Storj'.  We  think  the  inquiry  \b,  first,  whether  the  subject- 
matter  was  so  situated  as  to  be  within  the  lawful  control  of  the  State 
under  the  authority  of  which  the  court  sits ;  and,  secondly,  whether 
the  sovereign  authority  of  that  State  has  conferred  on  the  court  juris- 
diction to  decide  as  to  the  disposition  of  the  thing,  and  the  court  has 
acted  within  its  jurisdiction.  If  these  conditions  are  fulfilled,  the  ad- 
judication is  conclusive  against  all  the  world.  .  .  . 

Lord  Hatheblet,  Lord  Chancellor.^  The  question  which  really 
arises  before  us  is  this,  whether  or  not  the  judgment  of  the  French 
court,  and  the  consequent  sale  had  in  pursuance  of  that  judgment,  must 
be  treated  as  having  changed  the  property  of  the  ship.  The  ship  was 
bought  at  that  auction  by  a  person  who  was  a  British  subject,  and  who 
came  here  and  registered  himself  as  the  owner  of  the  vessel,  and  is  now 
represented  by  the  defendant.  The  question  is,  as  to  the  property  of 
the  ship  as  between  Castrique  and  the  defendant. 

We  have  been  assisted  with  the  opinions  of  the  learned  judges  in 
this  case,  and  I  entirely  concur  in  the  conclusion  at  which  they  have 
arrived.  It  appears  to  me,  in  the  first  place,  desirable  to  consider 
whether  this  judgment  must  be  taken  as  a  judgment  by  the  French 
court  in  rem,  or  whether  it  is  to  be  taken  as  a  judgment  purporting 
only  to  deal  with  the  interest  in  the  vessel,  whatever  that  interest 
might  be,  of  Benson,  who  was  the  debtor  in  the  action  on. the  bill,  and 
as  giving  no  further  or  other  right  than  such  interest  as  Benson  had. 
As  it  was  stated  by  the  learned  judges,  we  are  familiar  in  our  law  with 
that  distinction;  we  are  familiar  with  the  course  taken  by  the  Court 
of  Admiralty  in  proceedings  against  a  ship,  selling  a  ship,  and  giving 
a  title  against  all  third  persons  who  become  purchasers  under  a  decree 
of  that  court ;  we  are  familiar  also  with  the  course  taken  by  our  own 
courts  of  law  in  decreeing  judgment  of  any  property  of  a  debtor  taken 
by  levy  upon  his  goods,  in  which  case  the  interest  of  the  debtor  in 
the  chattel  is  sold,  and  that  interest  alone,  and  no  further  or  other 
right  than  that  possessed  by  the  debtor,  can  be  transferred  to  persons 
purchasing  under  that  sale.  In  other  words,  they  purchase  simplj'  the 
interest  of  the  debtor  in  that  chattel. 

^  Part  of  thia  opinion,  and  the  ooncnrring  opinions  of  Lords  Chslmsforo  and 
CoLONSAY,  are  omitted.—  £d. 
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If  we  look  at  the  course  of  proceedings  to  see  what  were  the  intent 
and  purpose  and  duty  of  the  French  courts,  and  if  we  ask  did  they 
proceed  in  this  course  which  they  took  in  directing  the  sale  of  the  ves- 
sel as  against  the  vessel  itself,  we  find  that  there  has  been  a  difference 
of  opinion  upon  that  point  between  the  Court  of  Common  Fleas  and 
the  Court  of  Exchequer  Chamber.  The  Couit  of  Common  Fleas 
thought  that  it  was  not  a  proceeding  against  the  ship  itself,  but  simply 
against  such  interest  as  the  debtor  had  therein,  while  the  Court  of 
Exchequer  Chamber  came  to  the  conclusion  that  it  was  a  proceeding 
against  the  ship  itself.  Now,  I  entirely  concur  in  the  remarks  of  the 
learned  judges  who  have  assisted  us  in  this  case,  that,  unfortunately, 
the  case  being  one  of  foreign  law,  which  we  must  consider  as  a  fact 
laid  before  us,  it  has  not  been  stated  in  the  special  case,  with  all  the 
clearness  which  would  have  been  desirable,  what  that  law  is.  But 
what  is  there  stated  it  appears  to  me  is  sufiScient  to  indicate  uix)n  the 
whole  the  course  taken  by  the  French  courts  and  the  grounds  of  their 
proceeding.  In  the  first  place,  it  was  a  proceeding  against  Benson 
and  the  ship  which  originated  the  matter.  That  being  so,  I  think 
that  it  would  be  very  difficult  to  say  that  a.  proceeding  in  rem  was 
not  one  of  the  matters  contemplated  in  the  original  judgment.  The 
Judgment  of  the  Tribunal  of  Commerce  was  a  judgment  against  Ben- 
son. He  had  desired  not  to  be  made  personally  liable,  as  the  expres- 
sion here  is,  in  respect  of  this  judgment,  and  it  was  given  against 
him  *'  by  privilege  upon  the  ship."  The  ship  was  then  directed  to  be 
sold.  A  good  deal  of  argument  turned  upon  that  expression,  '^  by 
privilege  upon  the  ship."  The  case  was  argued  extremely  ably  by 
Mr.  Matthews  at  your  Lordships'  bar.  He  put  the  case  to  us  thus : 
What  was  meant  was  no  more  than  tliis,  that  when  the  ship  should  be 
sold  the  captain,  by  virtue  of  the  French  law,  would  be  a  privileged 
creditor,  and  would  be  entitled  to  be  paid  out  of  the  first  proceeds  of 
the  sale,  but  that  it  did  not  necessarily  follow  from  this  circumstance 
that  the  sale  was  ordered  to  be  made  as  against  all  persons  having  an 
interest  in  the  ship.  He  put  it  in  this  way,  that  it  might  be  treated 
as  if  the  court  had  regarded  the  whole  matter  thus :  that  he,  Benson, 
would  have  a  certain  amount  of  interest  in  the  ship  by  virtue  of  such 
privilege  as  he  might  have,  and  the  court  might  merely  mean  to  sell  all 
such  amount  of  interest  as  Benson  had,  and  therefore  to  dispose  only 
of  those  rights  which  he  possessed  in  priority  to  others,  and  to  the 
amount  which  might  i)e  due  to  him  as  captain  in  respect  of  any  claim 
he  had  in  that  capacity  upon  the  ship;  in  other  words,  to  sell  exactly 
what  was  due  to  Benson  as  captain,  and  not  to  sell  the  ship,  per  «e, 
for  any  other  purpose  whatever. 

But,  as  was  well  observed  by  the  learned  judges,  in  the  first  place 
this  privilege  could  only  arise  afl^er  the  sale  of  the  ship  had  taken  place 
to  give  him  a  priority  over  other  creditors  interested  in  disposing  of 
the  vessel.  But  further  than  that,  regard  being  had  to  the  original 
proceeding,  being  a  proceeding  against  Benson  and  the  ship,  and  Ben* 
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son  himself  being  excluded  from  any  personal  liabilitj,  and  the  jadg- 
ment  against  him  being  by  privilege  upon  the  ship,  it  does  appear  to 
me  that  the  word  "  privilege,"  as  used  here,  is  used  much  more  in  the 
sense  in  which  it  is  used  by  Lord  Tenterden  in  his  work  upon  ship- 
ping, of  a  charge  upon  a  vessel  which  the  person  is  entitled  to  realize 
by  sale,  than  in  the  sense  of  saying  simply  that  amongst  all  the  several 
persons  who  may  have  claims  when  the  ship  comes  to  be  sold,  Benson 
is  to  stand  in  a  favored  position.  In  other  words,  the  French  court 
intended  by  the  proceeding  taken  to  adjudge  the  sale  of  the  vessel  in 
order  to  satisfy  this  privilege. 

But,  bej'ond  that,  I  think  the  case  becomes  somewhat  dearer  when 
it  is  carried  to  the  Civil  Tribunal,  which  was  called  upon  to  affirm  the 
judgment  of  the  Tribunal  of  Commerce,  and  give  efficacy  to  the  dealing 
with  the  ship.  What  course  did  the  Civil  Tribunal  take  ?  It  sum- 
moned all  who  were  supposed  to  be  the  owners  of  the  ship.  The 
judges  of  that  court  only  knew  of  Clans  and  Claus's  assignee  —  they 
did  not  know  any  of  the  mor^agees  whose  titles  did  not  appear  upon 
the  ship's  papers ;  at  all  events,  they  considered,  if  anything  was  said 
about  them,  that  they  could  pay  no  attention  to  persons  of  whom  they 
could  have  no  knowledge  except  through  the  medium  of  the  ship's 
papers.  For  what  purpose  did  they  call  Claus  and  his  assignee?  For 
the  purpose  of  making  them  liable  upon  the  bill,  not  because  Claus  had 
accepted  it,  but  only  because,  being  interested  in  the  thing  they  were 
about  to  sell,  they  thought  it  right  that  Claus  and  his  assignee  should 
be  present. 

Therefore,  upon  the  whole  proceeding,  taking  first  the  proceeding 
against  Benson  and  the  ship,  next,  the  detainer  of  the  vessel  by  the 
Tribunal  of  Commerce  for  the  purpose  of  the  sale  being  affirmed  by 
the  Superior  Court,  and  then  the  Superior  Court  when  it  arrives  at  the 
question  of  sale  or  no  sale,  taking  care  to  summon  those  whom  alone 
it  cK)uld  recognize  as  owners,  I  think  there  can  be  no  doubt  that  the 
judgment  of  the  court  was  intended  to  be  a  judgment  in  rem^  and 
therefore  the  court  intended  to  do  that  which  by  the  French  law  it  did, 
namel}',  to  transfer  the  ownership  in  the  vessel. 

That  being  so,  the  only  remaining  point  is  this :  it  is  said  that  the 
French  judges  decided  against  our  English  law ;  4hat  the  effect  of  our 
law  was  laid  before  them,  and  that  they  disregarded  it  and  determined 
the  case  contrary  to  what  the  law  of  this  country  would  be.  It  is  said 
that  the  law  of  the  flag  should  have  governed  the  decision  of  the  French 
courts  with  reference  to  this  vessel,  and  therefore,  th&  courts  having 
come  to  an  erroneous  conclusion,  the  judgment  that  they  erroneously 
gave  and  so  acted  upon  would  not  here  confer  a  title  upon  those  who 
in  France  undoubtedly,  under  that  judgment,  did  acquire  it. 

Now,  my  Lords,  without  expressing  any  opinion  (for  I  purposely 
wish  to  avoid  doing  so)  with  reference  to  a  decision  of  my  own  which 
has  been  cited,  in  the  case  of  Simpson  v.  Fogo,  1  Jo.  &  H.  18 ;  1  H.  A 
M.  195,  as  to  what  might  be  done  in  the  case  of  a  court  wilfully  deter- 
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mining  that  it  will  not,  aooording  to  the  usual  comity,  recognize  the 
law  of  other  nations  when  clearly  and  plainly  put  before  it,  without 
saying  anything  as  to  what  would  Justify  the  courts  in  our  own  country 
in  hesitating  to  give  effect  to  a  foreign  judgment  if  obtained  by  fraud 
or  misrepresentation,  it  is  enough  for  me  to  say  upon  the  present  occa- 
sion, that,  in  this  case,  the  whole  of  the  facts  appear  to  have  been  in- 
quired into  by  the  French  courts  judicially,  honestly,  and  with  tlie 
intention  to  arrive  at  the  right  conclusion,  and  having  heard  the  facts 
as  stated  before  them  they  came  to  a  conclusion  which  justified  them  in 
France  in  deciding  as  they  did  decide.  That  decision  confirmed  the 
title  by  sale  to  the  person  who  became  the  purchaser  at  the  sale.  Ac- 
cording to  the  law  of  France  that  title  could  not  be  thereafter  disputed 
or  disturbed,  the  court  at  Rouen  being  the  highest  court  having  juris- 
diction in  the  matter. 

That  being  so,  there  being  neither  a  case  of  reAisal  to  attend  or 
listen  to  anything  that  might  be  said  to  them  with  reference  to  our  own 
law,  nor  to  adopt  that  as  the  ground  of  their  conclusion,  and  there 
being  no  case,  as  far  as  I  know,  of  any  fhiudulent  representation  or 
concealment  with  reference  to  any  facts  in  the  case,  and  the  decision 
having  been  come  to  and  pronounced,  not,  as  in  one  of  the  eases  which 
was  cited,  in  the  absence  of  the  parties,  but  in  Castrique's  own  suit, 
where  he  had  every  opportunity  of  bringing  forward  his  own  case,  the 
decision  cannot  be  complained  of  as  one  contrary  to  justice  through  its 
being  pronounced  in  the  absence,  from  want  of  citation,  of  any  of  the 
parties  interested,  I  therefore  think  we  are  bound  to  give  effect  to  the 
conclusion  arrived  at  by  the  French  court,  and  to  the  title  derived 
through  the  medium  of  that  conclusion,  and  that  the  court  of  Ex- 
chequer Chamber  was  right  in  the  decision  to  which  it  came.  And, 
therefore,  I  have  to  submit  to  your  Lordships  that  the  decision  of  the 
Court  of  Exchequer  Chamber  ought  to  be  affirmed. 

Judgment  of  Court  of  Exchequer  Chamber  affirmed. 


THE  CITY  OF   MECCA. 

Court  of  Appeal.    1881. 
[Reported  6  PrdbaU  Dimdon,  106.] 

Lr  the  early  part  of  January,  1875,  a  collision  took  place  off  the  Portu- 
guese coast  between  the  British  ship  '*  City  of  Mecca  "  and  a  Portuguese 
ship  called  the  '^Isulano,"  on  which  an  action  was  brought  in  the  Portu- 
guese court.  Subsequently,  in  the  year  1879,  an  action  was  brought 
in  the  Admiralty  Court  in  England,  on  which  this  present  appeal  has 
been  commenced,  and  when  the  writ  was  issued  it  was  indorsed  as  a 
claim  upon  a  judgment  of  the  Tribunal  of  Commerce  of  Lisbon,  and 
the  plaintiffs  claimed  £25,000.  That  Judgment  of  the  Tribunal  of  Com- 
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mercc  at  Lisbon  was  a  judgment  pronoanced  on  the  17th  of  December, 
1876,  which  condemned  the  defendants  the  owners  of  the  ^*Citj  of 
Mecca"  jointlj*  and  severally  to  pa}'  to  the  plaintiffs  the  amount  claimed 
with  interest.* 

Jessel,  M.R.  By  the  law  of  Portugal  there  is  no  such  thing  as  an 
action  in  rem  —  it  does  not  exist  at  all.  What  the  reason  may  be  is 
immaterial  to  inquire,  and  the  reason  given  is  certainly  a  very  odd  one, 
but  the  fact  is  quite  plain.  This  is  what  is  said  by  a  gentleman  of 
great  eminence  in  Portugal — a  Portuguese  advocate  and  president  of 
the  Association  of  Advocates  in  Lisbon,  and  he  has  practised  as  an 
advocate  since  1840,  and  he  says,  '*  That  modem  Portuguese  law  does 
not  accept  in  terms  the  distinction  of  actions  in  rem  and  in  personam^ 
because  Portuguese  laws  deal  little  in  doctrine."  Whether  that  reason 
is  satisfactory  to  his  mind  or  not,  I  do  not  know.  I  am  afraid  it  is 
not  satisfactory  to  mine.  That  being  so,  the  course  of  procedure  seems 
to  be  this :  They  bring  a  personal  action  against  the  owners  and  the 
captain  who  are  liable  for  the  collision,  and  when  they  have  got  judg- 
ment in  that  action,  if  the  owners  and  captain  do  not  pay,  and  if  the 
vessel  after  the  judgment  comes  within  the  jurisdiction  of  the  Portu- 
guese court,  the}'  enforce  their  personal  judgment  as  against  the  ves- 
sel under  the  doctrine  of  the  law  of  nations,  which  is  stated  by  the  two 
advocates  who  have  made  affidavits  to  be  part  of  the  law  of  Portugal, 
that  damage  arising  from  collision  gives  a  maritime  lien  on  the  vessel 
which  is  in  fault,  and  that  the  lien  dates  from  the  time  of  collision,  and 
of  course  is  not  created  by  the  judgment,  which  merely  ascertains  the 
amount  of  the  damage  and  also  decides,  if  that  is  disputed,  whether 
there  is  any  lien  at  all,  whether  there  is  an}'  fault  or  liability  on  the 
part  of  the  vessel.  That  being  so,  the  judgment  in  this  case  was  given 
actually  against  the  captain  and  owners  by  name  and  there  is  no  other 
judgment,  and  the  present  action  is  brought  on  that  judgment  and  on 
that  judgment  only.  There  was  in  reality  in  Portugal  an  attempt  to 
seize  the  vessel  by  arrest,  which  attempt  failed,  because,  as  I  have 
already  said,  the  Portuguese  law  does  not  allow  the  arrest  of  a  ves- 
sel before  the  damage  is  ascertained,  and  therefore  the  embargo,  as  it 
is  called,  was  discharged  and  there  was  no  arrest  of  the  vessel,  nor 
does  it  appear  that  it  has  since  come  within  the  jurisdiction  of  the  court' 
of  Portugal,  nor  is  there  any  maritime  lien  or  order  directing  a  charge 
on  the  vessel  or  directing  the  sale  of  the  vessel. 

It  appears  to  us  clear  that  this  judgment  is  a  personal  judgment  in 
a  personal  action.  Then  it  may  be  said,  What  is  there  to  aigue?  The 
argument  presented  to  us  by  the  respondents  is  this — First  of  all  it  is 
alleged  that  the  action  in  Portugal  was  an  action  for  enforcing  a  mari- 
time lien ;  secondly,  that  whatever  the  terms  of  the  judgment  might 
be,  it  was  a  judgment  for  enforcing  a  maritime  lien  and  a  judgment  in 

^  This  statement  of  facts  is  from  the  opinion  of  Baooallat,  LJ.  Part  of  the 
opinion  of  Jbssel,  M.B.,  and  the  concurring  opinions,  of  Baooallat,  LJ.,  and 
Lush,  J.,  are  omitted.  —  £d. 
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remj  and  that  being  80,  it  was  a  judgment  binding  the  vessel  in  the 
courts  of  every  civilized  country*  under  the  international  law.  But  1 
find  the  simple  answer  is  that  it  is  not  an  action  or  proceeding  to  en- 
force a  maritime  lien  —  nothing  of  the  kind  appears  on  the  proceedings. 
There  is  no  suggestion  from  beginning  to  end  that  the  ship  is  liable ; 
there  is  no  declaration  that  the  ship  is  liable,  and  it  does  not  appear 
on  the  proceedings  that  the  ship  was  even  within  the  Jurisdiction  at 
the  time  the  action  was  commenced  against  the  owners.  An  action 
for  enforcing  a  maritime  lien  may  no  doubt  be  commenced  without  an 
actual  arrest  of  the  ship,  but  there  is  no  suggestion  that  they  intended 
anything  of  the  kind,  and,  in  fact,  the  law  does  not  allow  it.  An  action 
against  a  ship,  as  it  is  called,  is  not  allowed  by  the  law  of  Portugal. 
You  may  in  England  and  in  most  countries  proceed  against  the  ship. 
The  writ  may  be  issued  against  the  owner  of  such  a  ship,  and  the 
owner  may  never  appear,  and  you  get  3'our  judgment  against  the  ship 
without  a  single  person  being  named  from  beginning  to  end.  That  is 
an  action  in  rem,  and  it  is  perfectly  well  understood  that  the  Judgment 
is  against  the  ship.  In  the  present  case  the  Judgment  does  not  affect 
the  ship  at  all,  unless  the  ship  should  afterwards  come  within  the  juris- 
diction of  the  Portuguese  court,  and  then  it  can  be  made  a  proceeding 
by  which  you  can  afterwards  arrest  the  ship  and  get  it  condemned. 
Therefore,  it  seems  to  me  to  be  plain  that  this  is  a  personal  action  as 
distinguished  ft'om  an  action,  in  rem^  and  it  is  nothing  more  or  less ; 
and  any  attempt  to  make  it  out  something  else  (because  the  law  of 
Portugal  does  not  allow  actions  in  rem)  is  really  to  change  the  real 
nature  of  the  action  to  meet  the  exigencies  of  those  who  want  to  make 
the  Judgment  of  the  court  of  Portugal  go  farther  than  it  really  does. 
It  appears  to  me,  therefore,  we  have  not  now  the  same  state  of  cir- 
cumstances as  that  on  which  the  Judge  in  the  court  below  decided,  for 
there  was  no  action,  or  in  rem^  judgment  in  rem^  either  in  form  or 
substance. 


MINNA  CRAIG  STEAMSHIP  00.   v.   CHARTERED 
MERCANTILE  BANK  OF  INDIA. 

Court  of  Appeal.    1897. 
[Beported  [1897]  1  Qtiem*$  Beneh^  460.] 

Lord  Eseuer,  M.R.  In  this  case  the  liquidator  of  the  plaintiff  com- 
pany, which  is  being  wound  up,  has  in  the  name  of  the  company 
brought  an  action  against  the  defendants  for  money  had  and  received 
—  that  is  to  say,  an  action  in  which  it  is  asserted  that  the  defendants 
have  in  their  hands  money  which,  in  law  or  in  equity,  they  ought  to 
pay  over  to  the  plaintiffs.    The  facts  are  as  follows.    The  company 
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were  the  owners  of  a  ship.  The  ship  being  at  Bombay  loading  cargo 
for  a  voyage  to  Hamburg,  the  captain  by  fraudulent  representations 
was  induced  to  do  that  which  according  to  English  law  he  had  no 
authority  as  against  the  owners  to  do  —  namely,  to  sign  bills  of  lading 
for  goods  which  were  not  on  board  the  ship.  If  proceedings  had  been 
taken  in  this  country,  the  shipowners  would  not  have  been  bound  by 
the  signature  of  such  bills  of  lading  by  the  captain.  The  defendants 
became  holders  for  value  of  the  bills  of  lading.  Upon  the  arrival  of 
the  ship  at  Hamburg  a  suit  was  commenced  by  the  defendants  in  the 
German  court  there,  and  the  first  question  which  arises  was  whether 
this  suit  was  an  action  in  rem  or  not  It  is  contended  for  the  plain- 
tiffs that  it  was  not  There  is  no  doubt  that  it  was  commenced  in  the 
manner  appropriate  to  a  proceeding  in  rem  —  namely,  by  arrest  of  the 
ship.  After  the  arrest  the  proceedings  were  continued,  and,  upon  its 
being  shown  that  the  captain  had  signed  the  bills  of  lading  of  which 
the  defendants  were  the  holders,  it  was  held  by  the  German  court 
that,  that  being  so,  the  owners  of  the  ship  could  not  deny  that  the 
goods  had  been  shipped  on  board,  and  there  was  therefore  no  answer 
to  the  claim  of  the  defendants  in  respect  of  the  non-delivery  of  the 
goods.  Thereupon  the  court,  proceeding  in  the  manner  appropriate  to 
an  action  in  rem^  condemned  Uie  ship ;  and,  the  ship  having  been  sold, 
the  proceeds  of  the  sale  were  paid  into  court ;  and  the  court  subse- 
quently ordered  the  sum  of  £10,944  to  be  paid  to  the  defendants  out 
of  the  money  in  court  in  satisfaction  of  their  claim.  Every  step  in  the 
proceedings  so  taken  in  the  German  court  appears  to  me  to  have  been 
in  accordance  with  the  procedure  in  an  action  in  rem^  and  not  in  ac- 
cordance with  the  procedure  in  an  action  in  personam,  I  therefore 
think  it  obvious  that  the  German  court,  in  what  they  did,  assumed  to 
be  acting  in  rem.  It  was  urged  that  such  a  non-delivery  of  cargo  as 
was  complained  of  in  this  case  does  not  confer  a  maritime  lien  accord- 
ing to  the  international  rules  of  law  with  regard  to  maritime  lien  ;  but 
the  court  at  Hamburg  held  that,  by  virtue  of  a  statute  governing  the 
matter  in  their  country,  they  had  power  to  proceed  in  rem  against 
the  ship ;  and  they  accordingly  did  so,  and  their  decision  was  upheld 
by  two  courts  of  appeal  in  Germany.  That  being  so,  the  rule  is,  that 
as  a  matter  of  international  comity,  no  court  in  this  country  can  say 
that  the  German  court  had  no  Jurisdiction  to  decide  as  they  did.  It 
was  suggested  that  the  German  statute  did  not  authorize  the  court  to 
do  what  they  did ;  but  it  was  clearly  for  that  court  to  construe  the 
statute  of  their  own  country  and  decide  accordingly ;  and  we  are  there- 
fore bound  to  hold  that  the  ship  was  rightly  condemned  in  an  action  in 
rem  as  if  there  had  been  a  maritime  lien.  What  then  is  the  result  of 
such  a  proceeding?  When  the  decision  is  given  it  relates  back  to  the 
time  when  the  cause  of  condemnation  came  into  existence.  It  was 
suggested  for  the  defendants  that  in  this  case  it  was  in  existence  when 
the  ship  left  Bombay.  I  do  not  mj'self  accept  that  view.  I  tliink  that 
it  arose  when,  the  ship  having  arrived  at  the  port  of  destination,  she 
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ought  to  have  made  delivery  of  the  goods.  Bat,  when  the  ship  is  con- 
demned  by  a  court  having  jurisdiction  to  condemn  her  in  rem,  by  that 
condemnation  the  property  in  the  ship  is  taken  out  of  the  former  own- 
ers, and  she  becomes  the  ship  of  the  claimants  in  the  proceedings  in 
reni  to  the  extent  of  their  claim.  They  of  course  have  not  the  posses- 
sion of  the  ship,  and  cannot  sell  the  ship  or  transfer  her  when  sold. 
She  is  in  the  hands  of  the  court,  which  orders  her  sale  and  gives  title 
to  the  purchaser,  and,  when  the  sale  has  taken  place,  the  purchase- 
money  is  paid  into  court.  The  court,  treating  the  money  so  paid  in 
as  representing  the  ship,  orders  it,  or  so  much  of  it  as  may  be  neces- 
sary to  satisfy  their  claim,  to  be  paid  out  to  the  claimants.  So  in  the 
present  case  the  money  which  was  the  proceeds  of  the  sale  of  the  ship 
was  paid  into  court  for  the  court  to  deal  with,  and  the  court  ordered  it 
to  be  paid  to  the  defendants.  It  was  said  on  behalf  of  the  plaintiffs  that, 
before  tlie  cause  of  condemnation  of  the  ship  arose  —  that  is  to  say,  be- 
fore the  arrival  of  the  ship  at  Hamburg  —  an  order  was  made  for  the 
winding-up  of  the  plaintiff  company ;  and  that  the  ship  was  therefore 
an  asset  of  the  company,  and  the  liquidator  was  entitled  to  her  as  a 
trustee  for  the  benefit  of  the  creditors  of  the  company ;  and  that  the 
defendants,  who  were  only  one  set  of  creditors  among  others,  were 
trustees  of  the  money  which  they  as  such  creditors  had  obtained  by 
the  judgment  of  the  German  court  for  the  whole  body  of  creditors. 
If  the  judgment  of  the  German  court  had  not  been  a  judgment  in  rem^ 
this  might  perhaps  have  been  so,  but  I  think  that,  the  ship  having  been 
seized  and  condemned  in  a  proceeding  in  rem  at  the  suit  of  the  defend- 
ants, even  although  the  cause  of  condemnation  did  not  arise  till  after 
the  liquidation  commenced,  nevertheless  by  reason  of  her  condemna- 
tion the  ship  ceased  to  be  an  asset  of  the  company.  The  present  de- 
fendants did  not  in  my  opinion  obtain  the  money  which  was  paid  to 
them  out  of  the  proceeds  of  the  ship  by  order  of  the  German  court  as 
creditors  of  the  company.  They  obtained  it  for  themselves  in  their 
own  personal  right  as  persons  to  whom  it  was  given  by  the  decree  of 
the  German  court  acting  in  rem  in  a  proceeding  against  the  ship.  By 
the  judgment  of  that  court  the  ship  was  declared  to  have  been  to  the 
extent  of  their  claim  their  property.  They  received  the  money  which 
was  paid  to  them  by  order  of  the  German  court,  not  as  creditors  of 
the  company,  but  as  being  persons  declared  by  the  decree  of  the  court 
to  have  a  lien  on  the  ship,  and  to  be  therefore  interested  in  the  pro- 
ceeds of  her  sale  to  the  extent  of  that  lien.  I  am  of  opinion  that  under 
these  circumstances  the  defendants  cannot  either  in  law  or  in  equity 
be  considered  to  hold  this  money  as  trustees  for  the  liquidator  of  the 
plaintiff  company.  For  these  reasons  I  think  the  appeal  must  be 
dismissed.^ 

1  LopBS  and  CHrrnr,  L JJ.,  deliTered  concurring  opinions.  ^  En. 
VOL.  III. —26 
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CHAPTER  XVI. 

OBLIGATIONS. 


SECTION  L 

PENAL  OBLIOATIONB. 


GRAHAM  t;.    MONSERGH. 
SuPBKME  Court,  Ykrmont.    1850. 
[Beported  22  Vermont,  548.] 

Redfield,  J.  This  is  a  complaint  and  proceeding  ander  the  statute 
in  regard  to  bastards  and  bastard}'.  The  important  facts,  admitted 
on  the  record,  are,  that  the  child,  which  is  confessedly  not  legitimate, 
was  begotten  and  born  out  of  the  State,  and  the  parties  never  resided 
in  the  State,  the  mother  only  being  temporarily  here  at  the  time  the 
proceedings  were  instituted.  The  child  resided,  or  was  in  the  keeping 
of  a.  family  which  resided^  in  Derby  in  this  State,  at  the  Ume  of  the 
trial. 

The  court  are  well  agreed,  that  a  proceeding  for  the  purpose  of  affili- 
ating a  bastard  child  and  compelling  aid  from  the  father  in  its  sup- 
port is,  in  its  nature,  confined  to  causes  of  action  accruing  within  the 
State.  The  remedy  is  a  peculiar  one,  and  given  and  regulated  exclu- 
sively by  statute,  and  has  no  fair  or  reasonable  application  to  causes 
of  action  accruing  out  of  the  State.  And  if  we  allow  a  case  which 
accrued  in  a  neighboring  State  or  province  to  be  brought  into  our 
courts,  we  could  not  exclude  such  a  case  coming  from  Japan  or 
farther  India  or  Eamschatka.  Or,  if  we  admit  such  cases  to  come 
into  our  courts  from  countries  where  similar  laws  exist,  we  must, 
equally,  from  countries  where  no  such  laws  exist,  and,  for  aught  we 
can  perceive,  from  those  countries  where  polygamy  is  allowed  to  tlie 
fullest  extent.  We  should  thus  be  liable  to  become  engaged  in  a 
species  of  knight  errantry,  in  a  ludicrous  attempt  to  redress  the 
wrongs  and  regulate  the  police  of  other  countries,  in  matters  which 
very  little  concern  us.  The  truth  is,  the  proceeding  is  altogether  a 
matter  of  internal  police,  and  in  its  very  nature  as  exclusively  local 
as  is  the  administration  of  criminal  justice. 
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It  is  not  necessary  here  to  consider  how  far  the  case  of  a  woman, 
bona  flde  coming  into  tUis  State  to  reside  before  the  birth  of  the  child, 
might  merit  a  different  consideration.  It  is  sopposable,  too,  that, 
should  the  birth  of  such  a  child  occur  during  the  Umporary  absence 
of  the  mother  from  the  State,  with  the  continuance  of  the  animus  reotr- 
tendi,  she  might,  on  hur  return  to  the  State,  be  entitled  to  proceed 
against  the  father,  under  these  statutes. 

Judgment  reversed  and  suit  dismissed. 


DE  BRIHONT  v.   PENNIMAN. 
Circuit  Court  or  the  Urited  States,  So.  Dist.  New  York.    187S. 

Woodruff,  J.  This  is  an  action  of  debt.  The  declaration  contains 
two  counts.  The  first  is  founded  on  an  alleged  Judgment  or  decree 
prononnced  in  the  then  Empire  of  France ;  the  other  count  is  debt  on 
simple  contract,  for  interest  alleged  to  be  due  to  the  plaintiff,  for  the 
forbearance  of  moneys  due  and  owing  by  the  defendants  to  the  plain- 
tiff. The  first  count  only  is  demurred  to.  That  count  alleges,  that  the 
plaintitr  is  an  alien  and  a  citizen  of  ttic  French  Republic,  and  that  the 
defendants  are  citizens  of  the  United  States  and  of  the  State  of  New 
'York ;  that,  on  the  I6tb  of  Marcti,  1868,  at  Paris,  in  the  then  Empire 
of  France,  the  plaintiff  intermarried  with  the  daughter  of  the  defend* 
ants ;  that  a  child  of  the  marrit^e  was  born,  who  is  still  living ;  and 
that,  on  the  7th  of  February,  1869,  such  daughter,  (the  wife  of  the 
plaintiff,)  died.  The  declaraljou  then  sets  out  certain  articles  of  the 
Code  Civil  of  France,  which  provide  that  children  must  make  an  al- 
lowance to  their  father  and  mother,  and  other  ancestors,  who  are  in 
need  ;  that  sons-in-law  and  daughtera-in-law  must,  also,  in  like  circum- 
stances, make  an  allowance  to  their  fathers-in-law  and  mothem-in-law, 
but  this  obligation  oeasea,  first,  when  the  mother-in-law,  contracts  a 
new  marriage,  and  second,  when  that  one  of  the  married  couple  through 
whom  the  relation  of  affinity  exists  is  dead  and  the  children  born  of 
such  couple  are  also  dead;  that  the  obligations  springing  from  the 
foregoing  provisions  are  reciprocal ;  and  that  an  allowance  is  only  to 
be  granted  in  proportion  to  the  necessities  of  him  who  claims,  and  to  the 
means  of  him  who  is  bound  to  pay.  It  is  next  averred,  that,  at  and 
prior  to  the  said  intermarriage,  and  at  the  time  of  the  rendition  of  the 
Judgment  and  decree  next  mentioned,  and  subsequently  to  such  decree, 
the  defendants  were  residents  of  the  Empire  of  France,  bad  the  benefit 
of  its  laws,  and  owed  to  it  a  temporary  allegiance ;  that,  on  the  14th 
of  August,  1869,  the  Civil  Tribunal,  (particularly  mentioned,)  at  Paris, 
rendered  and  pronounced  Judgment,  in  an  action  there  pending,  wherein 
the  said  plaintiff  was  plaintiff  and  the  said  defendants  were  defendants, 
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brought  by  the  plaintiff,  to  obtain  an  allowance  from  the  defendants, 
under  the  said  articles  of  the  Code  Civil ;  that  the  defendants,  jointly 
and  severally,  pay  to  him  18,000  francs  per  year,  in  equal  monthly  pay- 
ments in  advance,  such  payments  to  be  made  from  the  time  that  such 
allowance  was  first  demanded,  and  should  be  6,000  francs  for  the  use  of 
said  plaintiff*,  and  12,000  francs  for  the  use  of  the  said  child  of  the  plain- 
tiff and  of  said  daughter  of  the  defendants ;  that  the  defendants  were 
both  duly  served  with  process  in  said  action  and  appeared  therein ;  that 
the  said  Civil  Tribunal  was  a  court  of  the  £mpire  of  France,  and  had 
jurisdiction  of  the  subject-matter  of  the  action  and  of  the  parties ;  that 
the  defendants  appealed  from  the  said  Judgment  to  the  Court  Imperial  of 
Paris ;  that  such  appeal  was  there  prosecuted  by  the  plaintiff  and  the 
defendants,  and,  on  tiie  dth  of  May,  1870,  such  appellate  court  adjudged 
and  decreed,  that  the  before-mentioned  judgment  be  affirmed  in  respect 
of  the  right  of  the  plaintiff  to  an  allowance,  and  in  respect  of  the  amount, 
to  wit^  18,000  francs  per  year,  and  of  the  appropriation  thereof  by  the 
plaintiff,  to  wit,  6,000  francs  to  the  use  of  the  plaintiff  and  12,000 
thereof  to  the  use  of  the  said  child,  and  in  respect  of  the  times  and 
manner  in  which  it  should  be  paid  to  the  plaintiff,  to  wit,  in  equal 
mouthly  paj'ments,  in  advance,  and  did  adjudge  and  decree,  that  the 
defendants,  jointly  and  severall}',  pay  to  the  plaintiff  the  said  sum,  and 
pay  the  same  from  the  day  of  the  decease  of  their  said  daughter,  Feb- 
ruary 7,  1869,  as  appears,  etc.,  by  the  records  and  proceedings  of 
said  court,  now  remaining  of  record ;  that  the  said  judgment  and  de- 
cree of  the  Court  Imperial  is  final  and  conclusive,  and  is  in  full  force, 
not  reversed  or  anuUed  or  satisfied,  etc. ;  that  such  court  is  a  court  of 
general  jurisdiction,  and  had  junsdiction  of  the  subject-matter  and 
of  the  parties ;  and  that  the  plaintiff  has  not  yet  obtained  satisfaction  of 
the  said  judgment,  whereby  an  action  hath  accrued  to  him  to  have  and 
demand  of  the  defendants,  jointly  and  severally,  the  sum  of  $10,200, 
being  the  value,  in  currency  of  the  United  States,  of  the  sum  of  48,000 
francs,  in  which  said  last-mentioned  sum  the  defendants  are,  jointly  and 
severally,  indebted  to  the  plaintiff,  by  reason  of  the  said  judgment,  for 
the  time  beginning  the  7th  of  February,  1869,  and  ending  the  7th  of 
November,  1871. 

The  defendant  James  F.  Penniman  demurs  to  this  count,  upon  vari- 
ous grounds,  which  I  do  not  think  it  necessary  to  enumerate.  They 
were  urged  on  the  argument,  and,  by  not  noticing  many  of  them  fur- 
ther, I  am  not  to  be  deemed  to  affirm  the  sufficiency  of  the  declaration 
in  respect  thereto.  It  is  sufficient  that  the  principal  question  is  de- 
cided. That  question  is,  whether  an  action  of  debt  will  lie  in  this 
court,  upon  such  a  decree  of  a  court  in  France,  made  against  citizens 
of  the  United  States,  husband  and  wife,  temporarily  resident  in  that 
Empire? 

It  may  not  be  irrelevant  to  state,  that,  besides  the  aitides  of  the 
French  Code  inserted  in  the  declaration,  the  counsel  for  the  plaintiff 
admitted,  on  the  argument^  and  he  has  stated  on  his  brief,  that  it  is 
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provided,  bj  other  articles  of  that  Code,  that  the  daty  to  make  the  al- 
lowance which  the  decree  in  question  provides,  ceases  whenever  the 
claimant  obtains  a  fortune  sufficient  for  his  own  support,  or  the  party 
by  whom  the  payment  is  to  be  made  becomes  unable  to  pay,  or  can- 
not pay  without  withdrawing  means  which  ai*e  required  for  his  own 
necessities. 

The  question  is  novel.  No  case  has  been  cited  by  counsel  in  which 
a  foreign  Judgment  of  such  a  nature  has  been  the  subject  of  an  action 
in  this  country  or  in  England ;  and  no  such  case  has  fallen  under  my 
observation.  Cases  are  numerous  in  which  foreign  judgments  for  the 
recovery  of  a  definite  sum  of  money  have  been  sued  upon ;  and  the 
question  has  been  largely  discussed,  whether  such  judgments  are  con- 
clusive, or  are  merely  prima  facie^  evidence  of  the  debt  which  they 
award,  and  whether,  and  to  what  extent,  the  subject-matter  is  open  to 
inquiry  and  proofs,  on  the  original  merits.  Those  cases  are  not  con- 
troverted b}'  the  counsel  for  the  defendant,  but  they  are  deemed  not 
to  apply  to  such  a  decree  as  is  set  out  in  this  declaration.  Cases  are 
also  numerous  in  which  the  force  and  effect  of  judgments  and  decrees 
in  the  courts  of  one  of  the  States  of  the  United  States  are  under  con- 
sideration in  the  courts  of  other  of  the  States,  or  in  the  federal  courts. 
Those  cases  are  not  deemed  to  apply  to  the  present,  because  the  Con- 
stitution of  the  United  States  operates,  as  between  the  States,  to  give 
them  an  efficiency  not  due  to  a  foreign  judgment  or  decree. 

In  determining  the  precise  question,  whether,  upon  the  facts  stated 
in  the  declaration,  the  plaintiff  shows  a  cause  of  action,  it  may  not  be 
material  to  decide  whether  such  a  judgment  is,  in  tliis  court,  to  be  re- 
garded as  conclusive,  or  only  prima /acief  evidence  of  the  indebtedness 
claimed  by  the  plaintiff ;  for,  if  it  be  either,  then,  in  connection  with 
the  allegations  showing  the  law  and  the  relationship  of  the  parties,  a 
demurrer  founded  in  denial  of  legal  liability  could  not,  probably,  be 
sustained.  The  cases,  therefore,  which  discuss  that  distinction  need 
not  be  considered. 

The  broad  question,  whether  a  citizen  of  the  United  States,  whose 
daughter  marries  in  France,  can  be  prosecuted  here  upon  a  decree  of 
a  French  court,  requiring  him  and  his  wife  to  pay  an  annuity  for  the 
BupiK>rt  of  their  son-in-law,  is  prior  to  the  inquiry  last  above  referred 
to.  The  subject  pertains  to  the  domestic  relations  of  our  own  citizens, 
and  the  duties  and  obligations  resulting  therefrom ;  and  the  decree  in 
question  proceeds  upon  the  declaration  of  an  obligation  not  in  conform- 
ity with  our  laws,  not  known  to  the  common  law,  and  upon  the  con- 
tinuance of  the  obligation  itself  after  the  relationship  out  of  which  it 
is  deemed  to  have  arisen  has  ceased  by  the  death  of  the  person  through 
whom  the  affinity  was  traced.  The  nearest  analogy  to  a  decree  of  ti^e 
nature  in  question,  to  which  ray  attention  is  called,  is  a  decree  for  ali- 
mony, where  a  divorce,  total  or  partial,  has  been  granted;  but  the  only 
cases  in  which  such  a  decree  has  been  held  to  support  an  action  in 
another  jurisdiction  are  under  the  influence  of  the  Constitution  of  the 
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United  States,  and,  by  force  of  that  Constitution,  it  was  held  that  a 
suit  would  lie,  in  a  Court  of  Chancery,  to  compel  the  performance  of 
the  decree.    Barber  v.  Barber,  21  How.  582. 

It  is  not  irrelevant  to  a  consideration  of  the  nature  of  the  decree  in 
question,  to  saj',  that  it  does  not  proceed  upon  the  rule  of  obligation 
recognized  by  all  civilized  nations,  that  the  parent  shall  support  his  chil- 
dren during  minority,  which  involves,  also,  the  correlative  right  to  the 
services  of  those  children  ^^le  thus  supported.  Such  an  obligation 
has  no  relation  to  the  case  under  consideration.  Wliatever  obligation 
or  duty  lies  at  the  foundation  of  the  claim  of  this  plaintiff  is  the  crea- 
ture of  positive  statute,  framed  for  the  people  of  France,  to  regulate 
their  domestic  concerns,  protect  the  public,  and  guard  against  pauper- 
ism and  its  evils.  Statutes  in  some  respects  similar  are  found  in  Eng- 
land, and  in  most,  if  not  all  of  the  States  of  this  country.  The  duty 
of  parents  and  grandparents,  and,  reciprocally,  of  children  and  grand- 
children when  of  sufficient  ability,  to  provide  for  the  necessary  support 
of  those  relatives,  and  prevent  their  becoming  a  charge  to  the  public, 
is  declared  and  is  enforced.  Such  regulations  are  local  in  their  nature 
and  in  their  application,  and  so  are  the  orders  for  their  enforcement. 
They  are  a  part  of  a  local  sj'stem,  to  provide  for  paupers,  and  to  re- 
lieve the  public  from  their  maintenance,  when  they  have  relatives 
wilhin  certain  designated  degrees,  who  are  of  ability  to  support  them. 
Such  orders  are  subject  to  modification  and  adjustment,  as  circum- 
stances may  require,  in  the  States  and  tribunals  wherein  they  are 
made.  Apart  from  questions  growing  out  of  the  Federal  Constitution, 
they  can  only  be  enforced  in  the  States  where  they  are  made.  Orders 
of  filiation  are  of  a  similar  character.  They  are  mainlj'  for  the  protec- 
tion of  the  public,  founded  on  local  statutes,  and  are  in  the  nature  of 
domestic  police  regulations.  The  provisions  of  the  Code  of  France, 
set  out  in  the  declaration,  and  the  decree  of  the  courts  founded  there- 
on, are  of  the  like  nature.  It  would  seem,  that  the  policy  of  that 
country,  as  viewed  by  its  courts,  does  not  require  that  the  son-in-law 
or  other  claimant  shall  himself  do  anything  for  his  own  support,  but 
that  he  is  to  be  supported  in  idleness.  That  is  probably  not  a  matter 
of  importance  to  the  present  inquiry,  except  so  far  as  it  may  tend  to 
show  that  the  Judgment  or  decree  is  hostile  to  t&e  policy  of  this  coun- 
try, and  in  confiict  with  the  only  ground  upon  which  orders  arbitrarily 
imposing  upon  one  the  burden  of  supporting  another  would  be  toler- 
ated. The  principle  upon  which  foreign  Judgments  receive  any  recog- 
nition in  our  courts  is  one  of  comity.  It  does  not  require,  but  rather 
forbids  it,  when  such  a  recognition  works  a  direct  violation  of  the 
policy  of  our  laws,  and  does  violence  to  what  we  deem  the  rights  of 
our  own  citizens.  The  courts  of  this  country  will  be  slow  to  hold 
that,  whenever  an  American  citizen  shall  visit  France,  and  reside  there 
temporarily  with  his  family,  his  son  or  his  daughter,  by  a  rash  or  im- 
prudent marriage,  can  cast  upon  the  parents,  mother  as  well  as  father, 
the  perpetual  burden  of  an  annuity  for  the  support  of  the  wife  or 
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hasband.  So  long  as  sach  residence  continaes,  no  doubt,  the  parents 
must  submit  to  the  laws  of  France.  The  orders  of  her  courts  may  be 
enforced  against  them,  as  those  laws  may  prescribe ;  but,  in  a  matter 
of  this  kind,  those  laws  must  be  executed  there,  and  such  decrees  can 
have,  and  ought  to  have,  no  extraterritorial  significance.  They  rest 
upon  no  principles  of  universal  acceptation,  like  the  obligation  of  con« 
tracts,  or  the  protection  of  generally  recognized,  private,  personal 
rights.  No  disposition  to  deal  with  foreign  Judgments,  so  as  to  pro- 
mote the  ends  of  justice,  demands  that  such  decrees  should  be  arbi- 
trarily enforced  in  our  courts. 

Beyond  these  considerations,  I  think  it  plain,  upon  the  face  of  the  dec- 
laration, and,  especially  where  the  other  admitted  provisions  of  the 
French  Code  (stated  by  the  counsel)  are  brought  into  view,  that  the 
decree  itself  should  be  deemed,  and  would,  in  France  itself,  be  deemed, 
local  and  provisional,  and  designed  to  be  carried  into  effect  there,  and 
only  upon  persons  and  property  found  there.  Their  laws  contemplate 
the  supervisory  control  and  direction  of  their  courts  over  the  parties, 
in  all  the  changes  which  may  occur  in  their  relative  pecuniary  condi- 
tions. The  decree  in  question  prescribes  a  temporary  rule  of  allowance 
and  provision  for  support,  subject  to  modification  according  to  circum- 
stances. There  is  no  award  of  any  sum  certain,  to  be  presently  paid, 
and  the  declaration  does  not  show  that  any  sum  whatever  could  even 
there  be  collected,  without  a  further  application  to  the  court,  for  some 
process  or  other  award  of  means  b}*  which  some  definite  amount  shall 
be  collected.  Continuing  necessity,  on  the  one  hand,  and  continuing 
abilit}',  on  the  other,  are  assumed  for  the  future,  and  the  absence  of 
either  makes  even  the  decreed  allowance  to  cease.  Without  assuming 
to  say  that  the  father-in-law  and  mother-in-law,  if  still  in  France,  would 
not  have  the  on^is  of  showing  that' circumstances  had  changed,  and  of 
procuring  a  modification  of  the  decree  thereupon,  these  observations 
bear  pertinently  on  the  nature  of  the  decree  itself,  and  with  great  force 
on  the  question  how  such  decree  is  to  be  treated  in  our  own  courts. 

In  harmony  with  what  has  been  already  suggested,  I  add,  that  we 
cannot  hold  that  such  decree  is  final,  operative,  and  binding  unless  and 
until  the  defendants  go  to  France  and  there  appeal  to  the  discretion  of 
their  courts  to  modify  the  decree  according  to  the  new  circumstances 
which  may  arise;  and  yet,  the  claim  here  made,  in  regard  to  the 
effect  of  the  decree  in  our  courts,  would  require  us  to  give  judgment 
in  accordance  therewith,  even  though  the  defendants  ofiTered  to  prove, 
and  could  prove,  that  the  plaintiff  had  come  to  a  princely  inheritance. 

Without^  therefore,  considering  the  other  alleged  imperfections  in 
the  declaration,  or  the  peculiarity  of  a  decree  which  charges  the  wife 
of  the  demurrant  personally,  or  the  want  of  any  averment  that  she  has 
any  separate  estate  which  can  be  charged  by  this  court,  I  am  of  opin- 
ion, that  the  defendant  James  F.  Penniman  is  entitled  to  judgment 
upon  his  demurrer.^ 

>  Bat  see  Indiana  v.  Helmer,  21  la.  870.  —  Ed. 
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BLAINE  V.  CURTIS. 
Supreme  Court  or  Vermont.    1887. 
[Reported  59  FemunU,  120.] 

Walker,  J.  The  case  oomes  before  as  upon  general  demurrer  to 
the  declaration ;  and  the  onl}*  question  to  be  decided  is  whether  the 
forfeiture  imposed  by  the  laws  of  New  Hampshire  upon  a  person  re- 
ceiving interest  at  a  higher  rate  than  six  per  cent  may  be  enforced  by 
an  action  of  debt,  in  favor  of  the  person  aggrieved,  in  this  State. 

The  provisions  of  the  statute,  which  are  substantially  set  out  in  the 
declaration,  are  as  follows :  — 

''  If  any  person,  upon  any  contract,  receives  interest  at  a  higher 
rate  than  six  per  cent,  he  shall  forfeit  three  times  the  sum  so  received 
in  excess  of  said  six  per  cent  to  the  person  aggrieved,  who  will  sue 
therefor." 

It  is  alleged  in  substance,. in  the  declaration,  that  the  defendant,  at 
Piermont,  in  the  State  of  New  Hampshire,  received  upon  a  promis- 
sory note  for  the  sum  of  fifteen  hundred  dollars  then  held  by  the  de- 
fendant and  owing  bj-  the  plaintiff  to  her,  thirty  dollars  interest  in 
excess  of  six  per  cent  from  the  plaintiff  on  the  1st  day  of  May  in  each 
year  for  six  years,  beginning  with  May,  1876,  and  ending  with  May, 
1882,  making  one  hundred  and  eighty  dollars  thus  received  by  the 
defendant  of  the  plaintiff  in  excess  of  six  per  cent  interest  during  the 
years  named ;  it  is  also  alleged  that  by  virtue  of  the  statute  of  New  Hamp- 
shire aforesaid,  an  action  hath  accrued  to  the  plaintiff  to  recover  of 
the  defendant  three  times  the  excess  of  six  per  cent  interest  so  paid. 

The  case  stated  comes  within  the  statute  declared  upon ;  and  if  the 
suit  had  been  instituted  in  New  Hampshire,  there  could  be  no  doubt  of 
the  right  of  the  plaintiff  to  recover,  if  the  action  is  not  barred  in  that 
State  by  the  statute  of  limitations. 

The  question  here  is,  can  the  liability  imposed  by  the  statute  be  en- 
forced out  of  the  limits  of  New  Hampshire?  This  must  depend  on  the 
nature  of  the  liability  and  the  manner  in  which  it  is  created.  It  is  not 
a  responsibility  ex  cofitractu.  And  the  question  arises,  is  it  a  liability 
imposed  by  the  statute  upon  a  person  receiving  illegal  interest  for  a 
violation  of  its  provisions  and  penal  in  its  nature,  or  is  it  a  statute 
declaratory  of  the  common  law  right  and  a  means  or  way  enacted  for 
enforcing  it,  and  therefore  remedial  in  its  nature? 

If  it  only  gave  a  remedy  for  an  injury  against  the  person  by  whom 
it  is  committed  to  the  person  injured,  and  limited  the  recovery  to  the 
mere  amount  of  loss  sustained,  or  to  cumulative  damages  as  com- 
pensation for  the  injury  sustained,  it  would  fall  within  the  class  of 
remedial  statutes.  1  Bl.  Com.  86 ;  1  B.  &  P.,  N.  B.  179-180 ;  2  T.  R. 
154  and  155  note ;  8  Saund.  376  note,  7 ;  1  Salk.  206 ;  Boice  v.  Gib- 
bons, 8  N.  J.  L.  324 ;  Burnett  v.  Ward,  42  Vt  80.    But  this  stotute  does 
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not  limit  the  recover}'  to  the  mere  amount  of  the  loss  sustained,  or  to 
cumulative  damages  as  compensation ;  it  goes  beyond  and  inflicts  a  pun- 
ishment upon  the  offender.  It  maloes  the  taking  of  illegal  interest 
an  offence,  and  prescribes  a  penalty  of  three  times  the  amount  of 
illegal  interest  taken.  The  right  of  action  under  it  does  not  arise  out 
of  any  privity  existing  between  the  person  paying  and  the  person 
receiving  the  illegal  interest^  but  is  derived  entirely  from  the  statute. 
The  action  given  is  not  to  recover  back  money  that  the  person  re- 
ceiving had  no  lawfbl  right  to  take  and  hold  against  the  person  pay- 
ing it,  but  one  to  recover  a  penalty  for  a  breach  of  a  statute  law,  and 
founded  entirely  upon  the  statute  imposing  the  forfeiture.  It  was 
held  in  Hubbel  v.  Gale,  8  Vt  266,  that  whatever  may  be  the  form  of 
the  action,  if  it  is  founded  entirely  upon  a  statute,  and  the  object  of  it 
is  to  recover  a  penalty  or  forfeiture,  it  is  a  penal  action.  We  think 
the  liability  created  by  the  statute  declared  upon  is  clearly  a  statutory 
one  imposed  upon  the  person  receiving  illegal  interest  as  a  wrong-doer, 
and  penal  in  its  nature.  This  view  is  supported  by  the  decisions  of 
many  courts  of  last  resort,  some  of  which  have  been  cited  in  the  argu- 
ment. We  refer,  however,  only  to  a  decision  of  the  Supreme  Court 
of  the  United  States  in  a  case  analogous  to  the  case  at  bar.  The  pro* 
visions  of  the  act  in  question  are  similar  to  the  provisions  of  the  Na- 
tional Currency  Act  of  Congress,  approved  June  8,  1864,  which 
provides  that  if  unlawful  interest  is  received  by  any  banking  associa* 
tion  created  by  it,  the  person  or  persons  paying  the  same,  or  their 
legal  representatives,  may  recover  back  in  an  action  of  debt  twice  the 
amount  of  interest  thus  paid  from  the  association  taking  or  receiving 
the  same.  This  provision  of  the  Currency  Act  referred  to  came  up 
for  consideration  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Barnet  v,  Nat.  Bank,  98  U.  S.  555,  where  the  plaintiff  in  error 
sought  to  avail  himself  of  the  benefit  of  the  act  in  his  defence  by  way 
of  offset  and  counterclaim  to  the  bill  of  exchange  on  which  the  suit 
was  brought  Justice  Swaj'ne,  in  delivering  the  opinion  of  the  court, 
denied  the  relief  sought,  and  said:  ^'The  remedy  given  by  the  statute 
for  the  wrong  is  a  penal  suit.  To  that  the  party  aggrieved,  or  his 
legal  representative,  must  resort.  He  can  have  redress  in  no  other 
mode  or  form  of  procedure.  The  statute  which  gives  the  right  pre- 
scribes the  redress.  The  suit  must  be  brought  especially  to  recover 
the  penalty  where  the  sole  question  is  the  guilt  or  innocence  of  the 
accused." 

This  statute  has  been  repeatedly  under  consideration  b}'  the  Supreme 
Court  of  the  State  of  New  Hampshire,  and  has  been  by  that  court 
invariably  treated  as  a  penal  statute.  Harper  v.  Bowman,  8  N.  H. 
489,  was  an  action  to  recover  a  forfeiture  of  three  times  the  illegal 
interest  paid.  It  was  objected  that  some  part  of  the  penalty  was 
barred  by  the  statute  of  limitations;  and  the  court,  in  considering 
the  question,  held,  that  the  act  limiting  suits  on  penal  statutes,  which 
provides  that  actions  upon  any  penal  statute  shall  be  brought  within 
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The  bill  pra3'ed  that  the  transfer  of  shares  in  the  gas  company  be 
declared  fraudulent  and  void,  and  executed  for  the  purpose  of  defraud- 
ing the  plaintiff  out  of  his  claim  as  existing  creditor ;  that  the  certifi- 
cates of  those  shares  in  the  name  of  Attrill  as  trustee  be  ordered  to  be 
brought  into  court  and  cancelled ;  and  that  the  shares  **  be  decreed  to 
be  subject  to  the  claim  of  this  plaintiff  on  the  judgment  aforesaid,"  and 
to  be  sold  by  a  trustee  appointed  by  the  court,  and  new  certificates 
issued  by  the  gas  company  to  the  purchasers ;  and  for  further  relief. 

One  of  the  daughters  demurred  to  the  bill,  because  it  showed  that 
the  plaintiff's  claim  was  for  the  recovery  of  a  penalty  against  Attrill 
arising  under  a  statute  of  the  State  of  New  York,  and  because  it  did 
not  state  a  case  which  entitled  the  plaintiff  to  any  relief  in  a  court  of 
equity  in  the  State  of  Mar3*land.  .  .  • 

The  Circuit  Court  of  Baltimore  City  overruled  the  demurrer.  On 
appeal  to  the  Court  of  Appeals  of  the  State  of  Maryland,  the  order  was 
reversed,  and  the  bill  dismissed.    70  Md.  191. 

The  ground  most  prominently  brought  forward  and  most  fully  dis- 
cussed in  the  opinion  of  the  majority  of  the  court,  delivered  by  Judge 
Bryan,  was  that  the  liability  imposed  by  section  21  of  the  statute  of 
New  York  upon  oflScers  of  a  corporation,  making  a  false  certificate  of 
its  condition,  was  for  all  its  debts,  without  inquiring  whether  a  creditor 
had  been  deceived  and  induced  by  deception  to  lend  his  money  or  to 
give  credit,  or  whether  he  had  incurred  loss  to  any  extent  by  the  in- 
ability of  the  corporation  to  pay,  and  without  limiting  the  recovery  to 
the  amount  of  loss  sustained,  and  was  intended  as  a  punishment  for 
doing  any  of  the  forbidden  acts,  and  was,  therefore,  in  view  of  the  de- 
cisions in  that  State  and  in  Maryland,  a  penalty  which  could  not  be 
enforced  in  the  State  of  Maniand ;  and  that  the  judgment  obtained 
in  New  York  for  this  penalty,  while  it  ^^  merged  the  original  cause 
of  action  so  that  a  suit  cannot  be  again  maintained  upon  it,"  and  ^^  is 
also  conclusive  evidence  of  its  existence  in  the  form  and  under  the  cir- 
cumstances stated  in  tlie  pleadings,"  yet  did  not  change  the  nature 
of  the  transaction,  but,  within  the  decision  of  this  court  in  Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  265,  was  in  its  **  essential  nature  and 
real  foundation  "  the  same  as  the  original  cause  of  action,  and  there- 
fore a  suit  could  not  be  maintained  upon  such  a  judgment  beyond  the 
limits  of  the  State  in  which  it  was  rendered,    pp.  193-198.  •  .  . 

A  writ  of  error  was  sued  out  by  the  plaintiff  and  allowed  by  the 
Chief  Justice  of  the  Court  of  Appeals  in  Maryland.  .  .  . 

Penal  laws,  strictly  and  properl}-,  are  those  imposing  punishment  for 
an  offence  committed  against  the  State,  and  which,  by  the  English  and 
American  constitutions,  the  executive  of  the  State  has  the  power  to 
pardon.  Statutes  giving  a  private  action  against  the  wrongdoer  are 
Rometimes  spoken  of  as  penal  in  their  nature,  but  in  such  cases  it  has 
been  pointed  out  that  neither  the  liability  imposed  nor  the  remedy 
given  is  strictly  penal.  .  •  . 
The  test  whether  a  law  is  penal,  in  the  strict  and  primary  sense,  is 
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whether  the  wrong  sought  to  be  redressed  is  a  wrong  to  the  pabh'e,  or  a 
wrong  to  the  indiyidaal|  according  to  the  familiar  classification  of 
Blackstone :  *'  Wrongs  are  divisible  into  two  sorts  or  species :  private 
wrongs  and  pablio  wrongs.  The  former  are  an  infringement  or  priva- 
tion of  the  private  or  civil  rights  belonging  to  individuals,  considered 
as  individuals,  and  are  thereupon  frequently  termed  civil  injuries ;  the 
latter  are  a  breach  and  violation  of  public  rights  and  duties,  which 
aflfect  the  whole  community,  considered  as  a  community,  and  are  dis- 
tinguished by  the  harsher  appellation  of  crimes  and  misdemeanors." 
8  Bi.  Com.  2.  .  .  . 

Upon  the  question  what  are  to  be  considered  penal  laws  of  one 
country,  within  the  international  rule  which  forbids  such  laws  to  bo 
enforced  in  any  other  country,  so  much  reliance  was  placed  by  each 
party  In  argument  upon  the  opinion  of  this  court  in  Wisconsin  v. 
Pelican  Ins.  Ca,  127  IT.  S.  265,  that  it  will  be  convenient  to  quote  from 
that  opinion  the  principal  propositions  there  afiSrmed : 

«^  The  rule  that  the  courts  of  no  country  execute  the  penal  laws  of 
another  applies  not  only  to  prosecutions  and  sentences  for  crimes  and 
misdemeanors,  bat  to  all  suits  in  favor  of  the  State  for  the  recovery  of 
pecuniary  penalties  for  any  violation  of  statutes  for  the  protection  of 
its  revenue,  or  other  municipal  laws,  and  to  all  judgments  for  such 
penalties."    p.  290. 

'^  The  application  of  the  rule  of  the  courts  of  the  several  States  and 
of  the  United  States  is  not  affected  by  the  provisions  of  the  Constitu- 
tion and  of  the  act  of  Congress,  by  which  the  judgments  of  the  courts  of 
any  State  are  to  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the  State  in 
which  they  were  rendered."    p.  291. 

^'  The  essential  nature  and  real  foundation  of  a  cause  of  action  are 
not  changed  by  recovering  judgment  upon  it ;  and  the  technical  rules, 
which  regard  the  original  claim  as  merged  in  the  judgment,  and  the 
judgment  as  implying  a  promise  by  the  defendant  to  pay  it,  do  not  pre- 
clude a  court,  to  which  a  judgment  is  presented  for  affirmative  action, 
(while  it  cannot  go  behind  the  judgment  for  the  purpose  of  examining 
into  the  validity  of  the  claim,)  from  ascertaining  whether  the  claim  is 
really  one  of  such  a  nature  that  the  court  is  authorized  to  enforce  it." 
pp.  292,  293. 

*'  The  statute  of  Wisconsin,  under  which  the  State  recovered  in  one 
of  her  own  courts  the  judgment  now  and  here  sued  on,  was  in  the 
strictest  sense  a  penal  statute,  imposing  a  penalty  upon  any  insurance 
company  of  another  State,  doing  business  in  the  State  of  Wisconsin 
without  having  deposited  with  the  proper  officer  of  the  State  a  full 
statement  of  its  property  and  business  during  the  previous  year.  The 
cause  of  action  was  not  any  private  injury,  but  solely  the  offence  com- 
mitted against  the  State  by  violating  her  law.  The  prosecution  was  in 
the  name  of  the  State,  and  the  whole  penalty,  when  recovered,  would 
accrue  to  the  State."    p.  299.  .  .  . 
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upon  foreign  courts,  and  finally  gave  judgment  for  the  defendant. 
Huntington  v.  Attrill,  17  Out.  245,  and  18  Out.  App.  136. 

In  the  Privy  Council,  Lord  Watson,  speaking  for  Lord  Chancellor 
Halsbury  and  other  judges,  as  well  as  for  himself,  delivered  an  opinion 
in  favor  of  reversing  the  judgment  below,  and  entering  a  decree  for  the 
appellant,  upon  the  ground  that  the  action  "  was  not,  in  the  sense  of 
international  law,  penal,  or,  in  other  words,  an  action  on  behalf  of  the 
government  or  community  of  the  State  of  New  York  for  punish- 
ment of  an  oflfence  against  their  municipal  law."  The  fact  that  that 
opinion  has  not  been  found  in  any  series'  of  reports  readily  accessible  in 
this  country^  but  only  in  8  Times  Law  Reports,  841,  affords  special 
reasons  for  quoting  some  passages. 

'^The  rule''  of  international  law,  said  Lord  Watson,  ^^had  its 
foundation  in  the  well-recognized  principle  that  crimes,  including  in 
that  term  all  breaches  of  public  law  punishable  by  pecuniary  mulct  or 
otherwise,  at  the  instance  of  the  State  government,  or  of  some  one  rep- 
resenting the  public;  were  local  in  this  sense,  that  they  were  only  cog- 
nizable and  punishable  in  the  country  where  they  were  committed. 
Accordingly  no  proceeding,  even  in  the  shape  of  a  civil  suit,  which  had 
for  its  object  the  enforcement  by  the  State,  whether  directly  or  in- 
directly, of  punishment  imposed  for  such  breaches  by  the  lex  loci^ 
ought  to  be  admitted  in  the  courts  of  any  other  country.  In  its  ordi- 
nary acceptation,  the  word  *  penal'  might  embrace  penidties  for  infrac- 
tions of  general  law,  which  did  not  constitute  offences  against  the  State ; 
it  might,  for  many  legal  purposes,  be  applied  with  perfect  propriety  to 
penalties  created  by  contract ;  and  it,  therefore,  when  taken  by  itself, 
failed  to  mark  that  distinction  between  civil  rights  and  criminal  wrongs, 
which  was  the  very  essence  of  the  international  rule." 

After  observing  that,  in  the  opinion  of  the  Judicial  Committee,  the 
first  passage  above  quoted  from  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265,  290,  ^^  disclosed  the  proper  test  for  ascertaining  whether  an  action 
was  penal  within  the  meaning  of  the  rule,"  he  added :  ^' A  proceeding, 
in  order  to  come  within  the  scope  of  the  rule,  must  be  in  the  nature  oi 
a  suit  in  favor  of  the  State  whose  law  had  been  infringed.  All  the  pro- 
visions of  municipal  statutes  for  the  regulation  of  trade  and  trading 
companies  were  presumably  enacted  in  the  interest  and  for  the  benefit 
of  the  community  at  large ;  and  persons  who  violated  those  provisions 
wei'e,  in  a  certain  sense,  offenders  against  the  State  law  as  well  as 
against  individuals  who  might  be  injured  by  their  misconduct.  But 
foreign  tribunals  did  not  regard  those  violations  of  statute  law  as 
offences  against  the  State,  unless  their  vindication  rested  with  the 
State  itself  or  with  the  community  which  it  represented.  Penalties 
might  be  attached  to  them,  but  that  circumstance  would  not  bring  them 
within  the  rale,  except  in  cases  where  those  penalties  were  recoverable 
at  the  instance  of  the  State,  or  of  an  official  duly  authorized  to  prose- 
cute on  its  behalf,  or  of  a  member  of  the  public  in  the  character  of  a 
common  informer.    An  action  by  the  latter  was  regarded  as  an  actio 
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popularis  pnrsnedy  not  in  his  individual  interest  but  in  the  interest  of 
the  whole  commanity." 

He  had  already,  in  an  earlier  part  of  the  opinion,  observed :  *^  Their 
lordships  could  not  assent  to  the  proposition  that  in  considering 
whether  the  present  action  was  penal  in  juch  sense  as  to  oust  their 
jurisdiction,  the  courts  of  Ontario  were  bound  to  pay  absolute  deference 
to  any  interpretation  which  might  hav^  been  put  upon  the  statute  of 
1875  in  the  State  of  New  York.  They  had  to  construe  and  apply  an 
international  rule,  which  was  a  matter  of  law  entirely  within  the  cogni- 
zance of  the  foreign  court  whose  Jurisdiction  was  invoked.  Judicial 
decisions  in  the  State  where  the  cause  of  action  arose  were  not  prece- 
dents which  must  be  followed,  although  the  reasoning  upon  which 
they  were  founded  must  always  receive  careful  consideration  and  might 
be  conclusive.  The  court  appealed  to  must  determine  for  itself,  in  the 
first  place,  the  substance  of  the  right  sought  to  be  enforced,  and,  in 
the  second  place,  whether  its  enforcement  would,  either  directly  or  in- 
directly, involve  the  execution  of  the  penal  law  of  another  State. 
Were  any  other  principle  to  guide  its  decision,  a  court  might  find  itself 
in  the  position  of  giving  effect  in  one  case,  and  denying  effect  in  an- 
other, to  suits  of  the  same  character,  in  consequence  of  the  causes  of 
action  having  arisen  in  different  countries ;  or  in  the  predicament  of 
being  constrained  to  give  effect  to  laws  which  were,  in  its  own  judg- 
ment, strictly  penal." 

In  this  view  that  the  question  is  not  one  of  local,  but  of  international 
law,  we  fully  concur.  The  test  is  not  by  what  name  the  statute  is 
called  by  the  legislature  or  the  courts  of  the  State  in  which  it  was 
passed,  but  whether  it  appears  to  the  tribunal  which  is  called  upon  to 
enforce  it  to  be,  in  its  essential  character  and  effect,  a  punishment  of 
an  ofifence  against  the  public,  or  a  grant  of  a  civil  right  to  a  private 
person. 

In  this  country,  the  question  of  international  law  must  be  determined 
in  the  first  instance  by  the  court,  State  or  national,  in  which  the  suit  is 
brought  If  the  suit  is  brought  in  a  Circuit  Court  of  the  United  States, 
it  is  one  of  those  questions  of  general  jurisprudence  which  that  court 
must  decide  for  itself,  uncontrolled  by  local  decisions.  Burgess  v.  Selig- 
man,  107  U.  S.  20,  83  ;  Texas  &  Pacific  Railway  v.  Cox,  145  U.  S.  598, 
605,  above  cited.  If  a  suit  on  the  original  liability  under  the  statute  of 
one  State  is  brought  in  a  court  of  another  State,  the  Constitution  and 
laws  of  the  United  States  have  not  authorized  its  decision  upon  such  a 
question  to  be  reviewed  by  this  court.  New  York  Ins.  Co.  v.  Hendren, 
92  U.  S.  286 ;  Roth  v.  Ehman,  107  U.  S.  31 9.  But  if  the  original  liability 
has  passed  into  judgment  in  one  State,  the  courts  of  another  State, 
when  asked  to  enforce  it,  are  bound  b}-  the  Constitution  and  laws  of 
the  United  States  to  give  full  faith  and  credit  to  that  judgment,  and  if 
they  do  not,  their  decision,  as  said  at  the  outset  of  this  opinion,  may 
be  reviewed  and  reversed  by  this  court  on  writ  of  error.  The  essential 
nature  and  real  foundation  of  a  cause  of  action,  indeed,  are  not  changed 
VOL.  III.  —  27 
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bj  recovering  judgment  upon  it.  This  was  directly  adjudged  in  Wis- 
consin V.  Pelican  Ins.  Co.,  above  cited.  The  difference  is  oiil}'  in  the 
appellate  jurisdiction  of  this  court  in  the  one  case  or  in  the  other. 

If  a  suit  to  enforce  a  judgment  rendered  in  one  State,  and  which  has 
not  changed  the  essential  nature  of  the  liability',  is  brought  in  the  courts 
of  another  State,  this  court,  in  order  to  determine,  on  writ  of  error, 
whether  the  highest  court  of  the  latter  State  has  given  full  faith  and 
credit  to  the  judgment,  must  determine  for  itself  whether  the  original 
cause  of  action  is  penal  in  the  international  sense.  .  .  . 

The  judgment  rendered  by  a  court  of  the  State  of  New  York,  now 
in  question,  is  not  impugned  for  any  want  of  jurisdiction  in  that  court. 
The  statute  under  which  that  judgment  was  recovered  was  not,  for  the 
reasons  already  stated  at  lengtii,  a  penal  law  in  the  international  sense. 
The  faith  and  credit,  force  and  effect,  which  that  judgment  had  by  law 
and  usage  in  New  York,  was  to  be  conclusive  evidence  of  a  direct  civil 
liability  from  the  individual  defendant  to  the  individual  plaintiff  for  a 
certaiil  sum  of  money,  and  a  debt  of  record,  on  which  an  action  would 
lie,  as  on  any  other  civil  judgment  inter  partes.  The  Court  of  Appeals 
of  Maryland,  therefore,  in  deciding  this  case  against  the  plaintiff,  upon 
the  ground  that  the  judgment  was  not  one  which  it  was  bound  in  any 
manner  to  enforce,  denied  to  the  judgment  the  full  faith,  credit,  and 
effect  to  which  it  was  entitled  under  the  Constitution  and  laws  of  the 
United  States. 

Judgment  reversed,  and  case  remanded  to  the  Court  of  Appeals  of 
the  State  of  Maryland  for  Jhirther  proceedings  not  inconsistent 
with  the  opinion  of  this  court} 

Fttller,  C.  J.,  dissented :  Lajiab  and  Shibas,  JJ.,  did  not  sit 
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Supreme  Court  of  Vermont.    1900. 

[Reported  72  Fermont,  225.] 

Ttler,  J.  Appeal  from  the  disallowance  of  a  claim  by  the  com- 
missioners upon  the  estate.  The  following  are  the  material  facts 
alleged  in  the  declaration  and  admitted  by  the  demurrer:  — 

The  Vermont  Investment  Company  was  a  corporation  created  and 
organized  in  May,  1882,  under  the  laws  of  South  Dakota,  and  having 
offices  and  places  of  business  in  that  State  and  in  Burlington,  Vt., 
for  the  negotiating  of  loans  and  the  sale  of  promissory  notes  and 
other  securities. 

^  Aec.  HuDtmgton  v.  Attrill,  [1898]  A.  C.  150.  Contra;  First  Nat.  Bank  v. 
Price,  83  Md.  487  ;  Halsey  v.  McLeax^  12  All.  i88  ;  DerrickBon  v.  Smith,  8  Dutch.  166; 
Woods  V.  Wicks,  7  Lea,  40.  —  Ed. 
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The  statute  under  which  the  corporation  was  created  contains  the 
following  provision :  — 

^^  The  directors  of  corporations  mast  not  make  dividends  except 
from  the  surplus  profit  arising  fVom  the  business  thereof;  nor  must 
they  divide,  withdraw,  or  pay  to  the  stockholders  or  any  of  them,  any 
part  of  the  capital  stock ;  nor  must  they  create  debts  be3'ond  their 
subscribed  capital  stock,  or  reduce  or  increase  their  capital  stock,  ex- 
cept as  especially  provided  by  law.  For  a  violation  of  the  provisions 
of  this  section,  the  directors  under  whose  administration  the  same  may 
have  happened  (except  those  who  may  have  caused  their  dissent  there- 
from to  be  entered  at  large  on  the  minutes  of  the  directors  at  the  time, 
or  were  not  present  when  the  same  did  happen),  are,  in  their  indi- 
vidual and  private  capacity  jointly  and  severally  liable  to  the  corpo- 
ration, and  to  the  creditors  thereof,  m  the  event  of  its  dissolution,  to 
the  full  amount  of  the  capital  stock  so  divided,  withdrawn,  paid  out  or 
reduced,  or  debt  contracted ;  and  no  statute  of  limitations  is  a  bar  to 
any  suit  against  such  directors  for  any  sums  for  which  they  are  made 
liable  by  this  section." 

The  capital  stock  issued  and  subscribed  for  was  five  hundred  and 
twenty-three  shares  of  the  par  value  of  one  hundred  dollars  per  share ; 
yet  the  directors  contracted  debts  and  liabilities  against  the  corporation 
largely  in  excess  of  the  stock  subscribed. 

George  C.  Briggs,  of  Burlington,  was  a  stockholder  in  the  corpora- 
tion, was  duly  constituted  a  director  thereof  and  qualified  and  acted 
as  such  while  it  continued  to  do  business.  He  attended  its  meet- 
ings, participated  in  its  transactions,  expressed  no  dissent  to  the 
creation  of  debts  as  aforesaid  and  caused  none  to  be  entered  upon 
its  records. 

The  corporation  sold  to  the  plaintiff  in  this  State  and  guliranteed 
the  payment  of  various  notes  to  a  large  amount,  and  thereby  be- 
came liable  to  pay  the  same  to  him  at  maturity  if  the  makers  failed 
to  pay  them. 

The  plaintiff  demanded  payment  of  the  notes  and  obligations  so 
purchased  by  him  as  they  respectively  fell  due,  of  the  makers,  and 
upon  failure  of  payment  by  them,  made  demand  of  payment  of  the 
corporation  pursuant  to  its  guaranty.  The  corporation  became  insol- 
vent and  was  dissolved  in  December,  1893,  and  all  its  assets  were 
exhausted,  whereupon  the  plaintiff  presented  his  claim  against  Briggs' 
estate  upon  the  ground  that,  as  one  of  the  directors  of  the  corporation, 
by  virtue  of  the  statute,  Briggs  became  liable  to  pay  him  the  amount 
of  his  debts  against  the  corporation  and  that  the  claim  survived  against 
his  estate. 

The  statute  of  South  Dakota  evidently  was  the  general  law  of  that 
State  under  which  all  business  corporations  were  required  to  be  organ- 
ized. Upon  the  election  of  the  directors  they  became  subject  to  all 
its  requirements  and  liable  to  the  corporation  and  to  its  creditors, 
within  that  State  at  least,  for  a  violation  thereof.    The  question  is 
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whether  the  statute  had  any  extraterritorial  force —  whether  creditors 
outside  the  limits  of  that  State  have  any  remedy  by  virtue  of  its 
provisions. 

It  is  well  settled  that  penal  statutes  wUl  receive  no  rec(^;nitioii 
and  are  not  enforceable  in  other  States  than  the  ones  in  which  they 
were  enacted.  Story  on  Conf.  Laws,  ff  620,  621 ;  Halsey  v.  Mc- 
Lean, 12  Allen,  439,  90  Am.  Dec.  157  and  notes ;  Blaine  v.  Curtis,  59 
Vt  120 ;  Adams  v.  B.  B.  Ck>.,  67  Vt.  76.  The  plaintiff  concedes  this 
to  be  the  rule  of  law,  but  contends  that  the  statute  under  which  the 
present  action  is  brought  is  not  penal,  but  contractual  The  defendant 
estate  claims  that  the  statute  is  strictly  penal. 

Statutes  similar  to  that  under  which  the  present  action  is  brought, 
making  the  directors  of  business  corporations  personally  liable  for 
their  default  in  the  performance  of  certain  prescribed  duties,  have 
received  much  consideration  by  law  writers  and  courts.  In  Cook  on 
Cor.,  §  223,  in  Morawetz,  §  907,  and  in  Thompson,  §§  3052  and 
4164,  it  is  said  that  such  statutes  have  generally  been  held  to  be 
penal.  Courts  of  high  authority  have  so  held.  In  Bank  v.  Price,  33 
Md.  488,  a  Pennsylvania  statute  which  provided  that,  if  any  debts  or 
liabilities  should  be  contracted  exceeding  the  amount  of  Uie  capital 
stock  of  the  corporation  actually  paid  in,  the  directors  and  officers 
contracting  the  same  should  be  jointly  and  severally  liable  in  their 
individual  capacity  for  the  whole  amount  of  the  excess,  and  that  the 
same  might  be  recovered  in  an  action  of  debt,  was  considered  as  im- 
posing a  penalty,  and  that  it  could  only  be  enforced  in  the  State  which 
enacted  it.  In  Mitchell  v,  Hotchkiss,  48  Conn.  9,  40  Am.  Rep.  146, 
the  same  doctrine  was  held  under  the  statute  of  another  State  which 
provided  that  officers  of  certain  corporations  should  be  personally 
liable  for  the  debts  of  the  corporation  in  case  they  neglected  to  file 
an  annual  report  showing  the  financial  condition  of  the  corporation. 
See  also  Stokes  v.  Stickney,  96  N.  T.  323 ;  Carr  v.  Rischer,  119  N.  Y. 
117.  The  same  was  held  in  Derrickson  v.  Smith,  27  N.  J.  L.  166; 
in  Diversey  v.  Smith,  103  111.  375,  40  Am.  Bep.  4;  and  in  Chase  v. 
Curtis,  113  U.  S.  452. 

[The  learned  Judge  here  stated  at  length  the  case  of  Huntington  t^. 
Attrill,  146  U.  S.  657.] 

In  Neal  v,  Moultrie,  12  6a.  104,  the  charter  of  a  bank  provided  that 
the  total  amount  of  the  debts  which  the  corporation  should  at  any  time 
owe  should  not  exceed  three  times  the  amount  of  stock  paid  in,  and 
made  the  directors  liable  for  such  excess ;  held,  that  as  a  right  of  ac- 
tion and  recovery  was  given  to  individuals,  or  a  particular  class  of 
individuals,  the  act  was  remedial  and  not  penal.  The  court  remarked 
that  the  act  not  only  looked  to  the  interests  of  the  public  at  large, 
but,  '^  it  was  also  a  measure  of  individual  security  which  created 
rights  in  individual  citizens." 

In  Witters,  Receiver,  v.  Foster,  Admr.,  26  Fed.  R.  737,  cited  by  de- 
figndant,  which  was  a  bill  of  revivor,  the  original  bill  chaiged  the  intes* 
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talc,  with  other  directors  of  a  bank,  with  negleotof  duty  In  not  requiring 
a  bond  of  the  cashier,  in  allowing  persons  to  become  indebted  to  an 
amount  exceeding  one-tenlh  of  the  capital,  and  in  reckoning  aasets 
as  good  as  a  basis  of  dividends,  when  they  were  worthless,  etc.,  in  vio- 
lation of  United  States  statutes.  These  statutes  gave  no  remedy  to 
the  creditors  or  stockholders,  and  the  court  held  that  the  ground  of 
the  orator's  claim  was  the  personal  and  official  guilt  of  the  intestate, 
for  the  omission  of  duties  which,  had  tliey  been  performed,  might  have 
benefited  the  assets  of  the  bank,  and  that  the  cause  of  action  did  not 
survive.  The  same  court,  Wlieeler,  J.,  in  an  action  to  enforce  the 
personal  Liability  of  directors  of  a  corporation  under  a  Vermont  statute, 
which  provided  that  the  corporation  should  not  contract  debts  exceed- 
ing three-fourths  the  amount  of  its  capital  paid  in,  and  made  the  stock- 
holders and  directors  personally  bolden  to  the  creditors,  if  the  indebt- 
edaesa  should  exceed  that  amount,  held  that  the  directors'  liability  for 
the  debt  arose  out  of  the  assent  to  the  contract  creating  the  debt  and 
was  that  of  contracting  debtors,  and  clearly  drew  the  distinction  be- 
tween such  a  statute  and  one  that  declared  liability  for  some  act  or 
n^lect  in  no  way  connected  with  the  contracting  of  debts,  as  for  neg- 
lect to  file  reports,  which  the  court  said  was  penal.  Field  v.  Haines, 
28  Fed.  R.  919.  See  also  R.  R.  Co.  v.  Graves,  60  Fed.  B.  588, 
where  this  distinction  is  maintained ;  Cook  on  Cor.,  S  1  j  Thomp.  on 
Cor.,  gg  41G8,  8525-6  ;  Uor.  on  Cor.,  g  908. 

The  defendant  cites  Wind.  Prov.  Inst.  v.  Sprague  et  at.,  43  Vt.  502, 
which  arose  under  the  same  statute  as  Field  v.  Haines  and  to  enforce  a 
similar  liability.  The  court  used  the  expression  that,  "  the  creation  of 
this  additional  liability  seems  to  h.ive  been  intended  as  a  check  upon 
the  directors  and  stockholders  in  the  contraction  of  debts,  and  to  have 
been  imposed,  in  some  sort,  as  a  penalty  .  .  ."  It  also  said,  "to 
visit  this  pen^t;  upon  any  others  than  those  who  caused  the  infraction 
of  the  charter  would  be  manifestly  unjust,"  etc.  The  word  i)ena1ty 
may  have  been  used  inadvertentiy ;  it  clearly  was  used  in  no  other 
sense  than  that  a  party  should  make  pecuniary  payment  for  tiie  breach 
of  his  contract 

Cady  etal.  V.  Sanford  et  al,  53  Vt.  632,  was  a  case  against  the  de- 
fendants as  directors  of  a  corporation  organized  under  the  laws  of  this 
Slate,  which  made  them  personally  liable  for  debts  oonlracted  before 
publishing  the  articles  of  association.  The  liability  of  the  directors 
was  treated  as  contractual,  though  the  case  was  decided  for  the  defend- 
ants upon  the  ground  that  their  liability  was  only  collateral  to  that  of  the 
company,  and  that  no  debt  against  the  company  bad  been  established. 

Blaine  v.  Curtis,  59  Vt.  120,  was  an  action  to  recover  a  penalty  im- 
posed by  the  statute  of  New  Hampshire  for  taking  unlawful  interest. 
The  statute  was  held  to  be  penal,  but  the  court  said :  "  If  it  only  gave 
a  remedy  for  an  injury  against  the  person  by  whom  it  was  committed 
to  the  person  injured,  and  limited  the  recovery  to  the  mere  amount  of 
loss  sustained,  or  to  cumulative  damages  as  compensation  for  the  injury 
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sustaiDed,  it  would  fall  wiUiin  the  class  of  remedial  statutes."  This  is 
the  rule  laid  down  in  Boies  v.  Booth,  2  W.  BL,  ^*  that  where  the  dam- 
ages are  given  wholly  to  the  party  injured,  as  compensation  for  the 
wrong  and  injury,  the  statute,  having  for  its  object  more  the  indemni- 
fication of  the  plaintiff  than  the  punishment  of  the  defendant,  the  action 
is  not  penal,  properly  so  called,  but  remedial/' 

It  appears  by  the  cases  above  referred  to  that  it  was  the  doctrine  of 
this  court  long  before  Huntington  v.  Attrill  was  decided,  that  where 
the  purpose  of  a  statute  is  to  furnish  a  remedy  to  creditors  who  have 
been  injured  by  the  directors'  violation  of  the  requirements  of  the  stat- 
ute, the  liability  of  such  officers  is  contractual,  and  actions  upon  such 
statutes  are  transitory  and  can  be  brought  in  any  State  in  courts  of 
competent  jurisdiction. 

Some  of  the  decisions  by  courts  of  other  States  in  which  a  different 
doctrine  has  been  held  have  been  rendered  upon  statutes  not  contain- 
ing the  remedy  for  creditors,  which  is  expressly  provided  in  the  South 
Dakota  statute.  That  statute  clearlj'  is  not  penal  either  in  its  letter 
or  intent,  but  it  grants  a  right  of  action  to  private  persons  who  have 
suffered  pecuniary  injur}*  in  consequence  of  certain  officers  of  corpora- 
tions violating  tlie  statute,  to  recover  damages  of  those  officers,  the 
extent  of  whose  liability  is  the  amount  of  pecuniary  loss  sustained  by 
such  private  persons  —  creditors  of  the  corporation.  No  public  wrong 
was  committed  when  the  directors  exceeded  the  prescribed  limit  in 
creating  debts.  The  creditors  were  the  only  persons  upon  whom  a 
wrong  was  committed,  and  they  have  a  remedy  by  virtue  of  the  quasi 
contract  which  the  directors  entered  into  with  them  when  the  sales  of 
securities  were  made,  to  the  effect  that  the  directors  were  not  exceed- 
ing the  prescribed  limits  in  creating  debts.  The  obligation  which  the 
statute  imposed  upon  the  directors  not  to  create  debts  beyond  a  certain 
limit  entered  into  the  contracts  of  sales  of  securities  which  the  directors 
made  through  their  agents.  The  directors  created  the  debt  in  this  juris- 
diction, and  the  statute  of  the  sister  State  fixes  the  extent  of  their 
liability,  which  does  not  arise  from  their  personal  misconduct  merely 
irrespective  of  its  effect  upon  the  property  lights  of  others,  but,  as  was 
said  by  the  court  in  Field  v.  Haiues,  supra^  *^  the  liability  arises  out 
of  the  assent  to  the  contract  creating  the  debt"  As  was  said  in  Wind. 
Prov.  Inst.  V.  Sprague,  aupray  in  respect  to  directors :  ^^  They  can  keep 
the  indebtedness  of  the  company  within  the  limits  fixed  by  the  legisla- 
ture, or  they  can  extend  that  indebtedness  beyond  that  limit  and  voluh- 
tarilj'  take  upon  themselves  the  relation  of  joint  debtors  to  the  creditors 
of  the  company."  The  liability  is  similar  to  that  of  sureties  and  guar- 
antors, and  evidently  was  imposed  partly  for  the  purpose  of  inducing 
the  directors  to  perform  their  prescribed  duties,  and  partly  as  a  means 
of  securing  the  creditors  of  corporations  from  losses  occasioned  by  the 
acts  of  their  officers. 

Pro  forma  judgment  reversed  ;  demurrer  overruled  ;  dedaror 
Hon  held  sufficient ;  cause  reminded. 
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[B^orted  i  AUm,  288.] 

Dewbt,  J.  The  plaintiffs  set  forth  in  their  bill  in  equity  that  they 
are  the  holders  of  sundry  promissory  notes  to  the  amount  of  $19,300, 
of  a  certain  corporate  body  known  and  incorporated  by  the  name  of  the 
^*  Franklin  Mills,"  duly  organized  under  a  charter  obtained  in  New 
Hampshire,  by  which  the  said  corporation  were  authorized  to  carry  on 
the  business  of  manufacturing  cotton  and  woollen  goods  in  the  towns  of 
Franklin  and  Northfield  in  said  State ;  and  they  aver  that  the  said  notes 
are  due  and  unpaid,  although  a  demand  has  been  made  upon  the  cor- 
poration therefor.  The  bill  further  alleges  that  the  defendants  are  per- 
sonally liable  for  the  payment  of  said  notes,  having  been  stockholders 
in  said  corporation  when  the  debts  were  contracted,  and  when  they 
became  due  and  payable.  Such  personal  liability  is  alleged  to  arise 
from  certain  provisions  in  the  laws  of  New  Hampshire,  providing  that 
the  stockholders  shall  be  jointiy  and  severally  liable  for  all  debts  and 
contracts  of  such  corporation  until  the  whole  amount  of  the  capital 
stock  fixed  by  the  company  shall  have  been  paid  in,  and  a  certificate 
thereof  shall  have  been  duly  recorded  in  the  office  of  the  clerk  of  the 
town  where  such  corporation  has  its  place  of  business,  or  is  situated. 
A  further  provision  is  also  found  in  the  same  statute,  making  the  stock- 
holders of  such  corporation  liable  for  debts  of  the  corporation  in  case 
the  company  shall  fail  to  give  notice  annually  in  the  month  of  May,  to 
the  governor,  of  the  amount  of  debts  due  to  and  from  said  corporation, 
and  the  value  of  the  property  and  assets  of  said  corporation.  An 
amendment  was  subsequently  allowed,  ailing  that  the  bill  was  brought 
in  behalf  of  all  the  creditors. 

The  defendants  filed  a  general  demurrer. 

Independently  of  the  statute  provisions,  no  responsibility  for  the 
payment  of  these  notes  would  attach  to  the  defendants.  The  legal 
body  who  alone  would  be  held  the  debtor  would  be  the  corporation. 

The  inquiry  is,  whether  these  statute  provisions  of  the  State  of  New 
Hampshire  can  furnish  a  legal  ground  for  the  courts  of  Massachusetts 
to  charge  the  defendants  in  a  bill  in  equity  with  the  payment  of  the 
indebtedness  of  the  corporation  upon  these  notes.  An  attempt  has 
heretofore  been  made  to  do  so  in  an  action  at  law  by  the  plaintiffs 
against  John  Nesmith,  one  of  these  defendants.  The  court  refused  to 
sustain  such  action,  and  by  so  doing  necessarily  held  that  the  liability 
of  the  stockholders  was  not  that  of  an  ordinary  contractor,  on  an 
original  indebtedness,  which  could  of  course  be  enforced  here,  as  well 
as  in  New  Hampshire,  against  a  resident  here.  Indeed,  it  was  expressly 
said  that  '*  the  liability  on  which  the  present  action  is  founded  is 


_- (  'Af'.*! 


424  SBICKSON  V.  NESKITH.  [cHAP.  XVI. 

created  solely  by  the  statute  of  the  State  of  New  Hampshire."    Erlck- 
son  V,  Nesmith,  15  Graj*,  221. 

It  is  trae,  the  principal  groand  assigned  for  refusing  to  entertain  the 
action  was  that  no  such  action  was  allowed  to  be  maintained  in  New 
Hampshire  against  a  stockholder,  by  those  laws,  a  bill  in  equity  being 
there  required,  in  which,  under  the  decision  of  their  courts,  all  the 
stockholders  must  be  made  defendants,  and,  as  it  would  seem,  the  suit 
must  he  brought  in  behalf  of  all  the  creditors.  This  was  a  sufficient 
reason  for  dismissing  that  action;  but  the  court  were  careful  not  to 
express  any  opinion  upon  the  question  whether  eyen  a  bill  in  equity 
could  be  maintained  against  a  citizen  of  Massachusetts,  in  the  courts  of 
Massachusetts,  for  the  purpose  of  charging  him  with  the  statute  liability 
created  solely  by  virtue  of  the  laws  of  New  Hampshire.  The  court  in 
that  ease  say,  as  to  that  matter,  if  such  bill  in  equity  will  not  lie,  ^^  it 
will  be  because  the  statute  of  the  State  which  confers  on  them  the  right, 
has  failed  to  provide  a  remedy  which  can  be  used  beyond  the  limits  of 
its  own  territor}'."  » 

We  have  long  had  statutes  substantially  similar  to  those  under  which 
the  defendants  are  sought  to  be  charged.  The  construction  put  upon 
them  by  this  court  has  been  that  the  individual  liability  of  stockholders 
in  manufacturing  corporations  was  one  of  a  particular  and  limited 
character^  or  to  be  enforced  only  in  the  mode,  and  by  the  use  of  the 
particular  remedj',  named  in  the  statute.  Thus  it  was  held,  under  St. 
1808,  c.  65,  that  the  liability  did  not  constitute  a  charge  upon  the 
estate  of  a  deceased  stockholder.  Child  v.  Coffin,  17  Mass.  64 ;  Ripley 
V.  Sampson,  10  Pick.  870.  In  Andrews  v.  Callender,  13  Pick.  490,  it 
was  said  by  the  court  that  ^^  the  liabilities  of  the  individual  members 
of  the  corporation  are  created  by  the  statute ;  and  it  is  clear  that  at 
common  law  the  corporation  only  would  be  liable." 

These  cases  were  before  the  enactment  of  Rev.  Sts.  c.  38,  but  apply 
equally  to  the  latter  statute.  In  Gray  v.  Coffin,  9  Cush.  199,  it  is  said 
that  this  individual  liability  is  one  depending  upon  the  provisions  of 
positive  law,  and  is  to  be  construed  strictly.  In  Dane  v.  Dane  Manu- 
facturing Co.,  14  Gray,  488,  it  was  held  that  this  liability  is  not  one  that 
survives,  and  requires  the  executor  to  appear  in  the  case,  and  take  upon 
himself  the  defence.  In  Bangs  v,  Lincoln,  10  Gray,  600,  it  was  held 
that  the  liability  of  a  stockholder  could  not  be  the  subject  of  an  allow- 
ance as  against  the  estate  of  a  person  in  insolvency  under  the  insolvent 
laws  of  Massachusetts,  there  having  been  no  judgment  against  the 
corporation,  or  the  necessary  previous  steps  to  fix  the  same  as  an  abso- 
lute debt  against  the  party  as  an  individual  stockholder. 

In  Knowlton  v.  Ackley,  8  Cush.  96,  where  an  action  of  law  was 
brought  against  a  stockholder  of  a  manufacturing  corporation  for  a 
debt  contracted  by  the  corporation,  seeking  to  charge  such  liability 
under  the  statute  provision  as  to  failure  to  pay  in  the  whole  capital, 
and  recording  a  certificate  to  that  effect,  the  court  refused  to  sustain 
such  action,  holding  that  the  liability,  if  it  existed  at  all,  was  the  statute 
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liability  as  a  stockholder ;  and  that  the  defendant  was  not  liable  on  the 
original  contract,  as  the  debtor  for  the  articles  furnished  to  the 
corporation. 

The  farther  inquiry  is,  whether  a  liability  of  this  character,  fixed 
upon  the  stockholders  of  a  manufacturing  corporation  wholly  by  the 
statutes  of  New  Hampshire,  the  mode 'of  enforcing  it,  or  the  remedy, 
being  found  wholly  in  such  foreign  statute,  can  be  properly  enforced  in 
this  State  against  one  or  more  of  our  citizens  who  may  have  become 
stockholders  in  such  foreign  corporation*  When  the  statute  confers  a 
right  and  prescribes  a  remedy,  that  particular  remedy  and  that  only 
can  be  pursued.  The  only  remedy  given  by  the  statute  of  New 
Hampshire  is  by  a  bill  in  equity.  Such  a  bill,  as  it  seems  by  the 
decision  of  the  court  of  that  State  in  Hadley  v.  Bussell,  40  N.  H.  109, 
means  a  bill  in  behalf  of  all  the  creditors,  and  against  all  the  stock- 
holders. This  was  so  assumed  in  the  opinion  of  this  court  in  the 
former  case  between  these  parties.  In  Enowlton  v.  Ackley,  this  court, 
in  denying  an  action  at  law,  and  suggesting  the  remedy  by  bill  in 
equity,  seem  to  assume  that  the  bill  will  be  against  all  the  stockholders, 
and  for  the  benefit  of  all  the  creditors. 

If  this  be  so,  we  perceive  at  once  strong  reasons  why  such  a  bill 
should  be  brought  in  the  State  which  created  the  corporation,  and 
where  the  same  is  located  by  the  express  terms  of  its  charter,  and 
where  its  place  of  business  is.  The  effect  of  maintaining  such  a  bill  is 
to  draw  before  the  court  all  the  creditors  of  the  corporation,  all  the 
stockholders,  and  necessarily,  as  we  should  suppose,  the  principal 
debtor,  the  corporation  itself.  The  fact  of  the  residence  of  a  single 
stockholder  in  Massachusetts,  who  might  be  liable  in  a  New  Hampshire 
corporation  in  common  with  a  hundred  stockholders  residing  there, 
would  upon  that  hypothesis  transfer  to  our  jurisdiction  all  such  stock- 
holders and  all  the  creditors,  and  authorize  us  to  hear  and  adjust  all 
c^nfiicting  questions  as  to  the  indebtedness  of  the  corporation,  who 
were  stockholders,  and  what  were  the  equities  between  them. 

Great  practical  difficulties  meet  us  at  once.  There  are  strong  reasons 
for  holding  that,  in  case  of  an  existing  corporation,  the  debt  sought  to 
be  recovered  of  a  stockholder  should  be  first  established  by  a  judgment 
of  court.  If  this  be  doubtful,  it  is  at  least  necessary  that  before  such 
debt' be  established  by  the  proceedings  in  the  bill  in  equity,  the  corpo- 
ration should  have  been  made  a  party  to  the  bill.  Bogardus  v.  Rosendale 
Manuf.  Co.,  3  Seld.  151.  But  we  have  no  jurisdiction  that  will  reach 
such  corporation  out  of  this  commonwealth,  and  having  no  assets  here, 
and  the  same  is  true  of  the  stockholders  residing  in  New  Hampshire. 
A  bill  in  equity  in  Massachusetts  is  therefor  not  the  remedy  intended  to 
be  prescribed  by  the  statute  of  New  Hampshire  creating  and  regulating 
the  liability  of  stockholders  in  a  manufacturing  corporation  in  New 
Hampshire. 

It  is  urged  on  the  part  of  the  plaintiffs  that  great  practical  evil  may 
result  from  thus  refusing  to  charge  a  party  here  who  is  an  actual  stock* 
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torj,  or  rest  merely  in  judicial  dedBions.  It  is  to  be  regretted  that  we 
are  not  at  liberty  to  determine  the  case  upon  an  examination  of  the 
statute  of  Kansas,  with  the  assistance  of  any  construction  which  may 
have  been  put  upon  it  by  the  courts  of  that  State.  But  we  must  take 
the  case  as  the  parties  present  it  to  us. 

The  question  can  hardly  be  considered  as  an  open  one  in  this  Com- 
monwealth. This  court  has  often  declined  to  exercise  jurisdiction  to 
enforce  a  liability  imposed  upon  stockholders  in  corporations  estab- 
lished in  other  States  under  statutes  of  those  States.  In  Post  &  Co. 
V.  Toledo,  Cincinnati,  &  St  Louis  Aailroad,  144  Mass.  341,  345,  it  is 
said:  ^^  This  court  does  not  take  jurisdiction  of  a  suit  to  enforce  this 
liability  of  stockholders  in  a  foreign  corporation,  not  because  it  would 
be  a  suit  to  enforce  a  penalty^  or  a  suit  opposed  to  the  policy  of  our 
laws,  hut  because  it  is  a  suit  against  a  foreign  corporation  which 
involves  the  relation  between  it  and  its  stockholders,  and  in  which 
complete  justice  only  can  be  done  by  the  courts  of  the  jurisdiction 
where  the  corporation  was  created."  See  also  New  Haven  Horse 
Nail  Ca  v.  Linden  Spring  Co.,  142  Mass.  349,  353,  and  cases  cited. 

The  case  at  bar  furnishes  a  strong  illustration  of  the  propriety  of  this 
course.  If  the  plaintiff,  as  a  creditor  of  the  Kansas  corporation,  with- 
out obtaining  any  previous  judgment  in  Kansas  establishing  the  defend- 
ant's liabiiit}'  as  a  stockholder,  can  maintain  an  action  directly  and  in 
the  first  instance  against  him  in  Massachusetts,  for  the  purpose  of 
charging  him  as  a  stockholder  under  the  qualified  liability  set  forth 
in  the  declaration,  then  it  would  follow  that  the  plaintiff  might  also 
institute  a  similiar  action  against  him  in  California,  or  in  any  number 
of  other  States  where  service  upon  him  could  be  obtained.  The  plam- 
tiff  might  also  institute  similar  actions  for  the  same  debt  in  different 
States  against  other  stockholders.  In  such  case,  it  is  probable  that  a 
judgment  against  one  stockholder  without  satisfaction  would  be  no  bar 
to  actions  against  others,  but  it  is  obvious  that  the  defendants  in  such 
actions  might  be  put  to  great  inconvenience  in  ascertaining,  and  indeed 
might  find  it  practically  impossible  to  ascertain,  what  steps  the  plain- 
tiff might  have  taken  against  other  stockholders  in  other  States.  A 
dishonest  creditor  might  possibly  recover  several  times  over  against 
different  stockholders  in  different  States,  before  they  respectively 
could  ascertain  the  facts.  Likewise,  the  defendant,  if  compelled  to 
pay  under  a  judgment  recovered  in  one  State,  would  find  it  difiScult, 
if  not  impossible,  to  enforce  contribution  from  other  stockholders 
residing  elsewhere.  Moreover,  if  the  plaintiff  might  maintain  such 
actions  against  the  defendant  and  against  other  stockholders  in  differ- 
ent States,  until  he  should  finailj*  recover  satisfaction,  other  creditors 
of  the  Kansas  corporation  might  also  do  the  same.  If  every  creditor 
of  a  Kansas  corporation,  which  has  no  property  with  which  to  respond 
to  a  judgment  obtained  by  such  creditor  against  it  in  Kansas,  may 
thereupon,  without  an}'  further  proceedings  in  that  State  to  charge  the 
stockholders,  maintain  an  action  against  every  stockholder  in  every 
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State  in  the  Union  where  serrice  can  be  obtained,  and  pursue  such 
action  until  satisfaction  is  obtained  fh>Qi  some  stockholder  in  some 
State,  it  is  obvious  that  a  large  amount  of  litigation  might  ensue, 
under  which  substantial  Justice  as  among  the  stockholders  could  not 
be  worked  out.  The  liabilit}*  of  the  stockholder,  as  set  forth  in  the 
declaration,  is  not  a  general  liability  for  all  the  debts  of  the  corpora- 
tion. The  execution  i^ainst  the  stockholder  which  can  be  issued  in 
Kansas  in  the  action  against  the  corporation,  as  set  forth  in  the 
declaration,  is  only  ^*  to  an  extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any  amount  unpaid  thereon." 
Probably,  by  the  true  construction  of  the  laws  of  EoinsaSy  the  action 
at  law  to  charge  stockholders,  which  is  given  as  an  alternative  remed}*, 
would  be  limited  to  the  same  amount  as  the  execution;  though, 
according  to  the  averment  of  the  declaration,  the  plaintiff  in  the  exe- 
cution may  proceed  by  action  to  charge  the  stockholders  with  the 
amount  of  his  Judgment,  without  any  other  limitation  being  expressed. 
The  present  plaintiff  does  not  contend  that  it  can  recover  against  the 
defendant  the  full  amount  of  its  Judgment,  but  only  the  par  value  of 
the  defendant's  stock  in  the  bank.  The  liability  sought  to  be  enforced 
is  a  strictly  limited  one.  It  seems  to  us  that  a  Ixmafide  or  at  any 
rate  a  compulsory  pa3'ment  to  one  creditor  would  discharge  a  stock- 
holder to  that  extent  from  liability  to  others ;  and  a  payment  of  the 
full  par  value  of  his  stock  would,  according  to  the  view  which  has 
been  expressed  by  this  court,  be  a  full  discharge :  Halsey  v.  McLean, 
12  Allen,  438,  442 ;  though  as  to  this  other  courts  might  hold  other- 
wise. •  Fowler  v.  Bobinson,  81  Me.  189;  Grose  t^.  Hilt,  86  Me. 
22.  There  is  no  averment  in  the  declaration  that  the  defendant  has 
not  been  thus  discharged  from  liability,  and  perhaps  this  is  not 
necessary,  as  it  would  be  more  properly  a  matter  of  defence ;  but  in 
case  of  several  actions  in  different  States,  questions  of  priority  of  the 
claims  of  creditors  might  arise,  upon  which  the  decisions  of  the  courts 
of  the  different  States  might  not  be  uniform,  and  thus  the  defendant 
might  be  held  liable  more  than  once.  The  cases  cited  by  the  defend- 
ant appear  to  show  that  in  some  States  the  creditor  first  bringing  suit 
has  priority.  Ingalls  v.  Cole,  47  Me.  580;  Thebus  i;.  Smilej*,  110 
III.  316.  In  Missouri,  the  creditors  rank  in  the  order  in  which  they 
respectively  obtained  Judgment.  State  Savings  Association  v.  Kellogg, 
63  Mo.  540.  In  other  States,  no  priority  among  the  creditors  is  rec- 
ognized. Pfohl  v,  Simpson,  74  N.  Y.  137 ;  Wright  v.  McCormack,  17 
Ohio  St  86 ;  Eames  t;.  Doris,  102  III  850;  Chicago  t;.  Hall,  103  111. 
842.  See  Thompson,  Liability  of  Stockholders,  §§  420-426 ;  2  Mora- 
wetz,  Corp.  (2d.  ed.),  §  897.  Even  a  compulsory  payment  might  not 
avail  to  protect  him.  Moreover,  the  defendant  might  by  way  of  set- 
off present  claims  which  he  holds  either  against  the  corporation  in 
Kansas,  or  against  the  creditor  who  sues  him,  and  different  decisions 
in  respect  to  his  right  of  set-off  might  be  made  in  different  States. 
These  considerations  are  suggested  to  illustrate  the  practical  diffl- 
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It  18  for  the  people  or  the  legislature  of  each  State  to  determine  to 
what  extent,  if  at  all,  the  stockholders  of  corporations  created  bj*  the 
laws  of  that  State  shall  be  liable  for  the  debts  of  such  corporations. 
It  was  early  the  policy  of  Massachusetts  to  make  every  stockholder 
liable  to  have  his  property  taken  to  satisfy  a  judgment  against  a  Massa- 
chusetts corporation  of  which  he  was  a  member ;  see  Child  v.  Boston  Sc 
Fairhaven  Iron  Works,  137  Mass.  516 ;  and  although  this  policy  has 
now  been  changed,  and  the  liability  restricted  to  specific  cases,  and  to 
corporations  of  a  particular  character,  yet  there  is  nothing  in  the  laws 
of  Ohio,  as  stated  in  the  bill,  that  is  so  opposed  to  the  general  policy 
of  our  laws  that  even  citizens  of  Massachusetts,  who  voluntarily  have 
become  stockholders  in  Ohio  corporations,  should  not  be  held  to  perform 
the  obligations  imposed  b}*  those  laws." 

When  the  liability  is  distinctly  imposed  by  statute  upon  the  stock- 
holders severally,  it  would  be  unfortunate  if  it  could  not  be  enforced 
against  stockholders  noi  resident  within  the  State  under  whose  laws 
the  corporation  has  been  established,  on  the  ground  that  due  process 
could  not  be  served  on  them  within  that  State,  and  the  courts  of  the 
State  where  they  reside  would  not  take  jurisdiction  of  suits  to  enforce 
the  liability. 

It  certainly  concerns  the  due  administration  of  justice  that  all  stock- 
holders, wherever  the}*  reside,  should  be  compelled  by  proceedings 
somewhere  to  perform  the  statutory  obligations  toward  creditors  of  the 
corporation  which  they  have  assumed  by  becoming  stockholders. 

The  remedy  provided  by  paragraphs  1200  and  1204  of  the  General 
Statutes  of  Kansas,  even  if  applicable  to  the  present  case,  was  not 
intended  to  be  exclusive  when  a  judgment  has  been  obtained  against 
the  corporation.  The  present  plaintiff  has  pursued  exactly  the  remedy 
provided  by  paragraph  1192  of  those  statutes.  That  paragraph  per- 
mits the  plaintiff  to  proceed  by  action  to  charge  the  stockholders  with 
the  amount  of  the  judgment.  The  courts  of  Kansas  hold  that  the  ac- 
tion must  be  against  the  stockholders  severally,  and  not  jointly.  The 
stockholder  who  pays  more  than  his  proportion  of  any  debt  of  the  cor^ 
poration  may  compel  contribution  from  the  other  stockholders  by  action. 
The  creditor  of  the  corporation  can  by  action  collect  the  amount  of  his 
judgment  remaining  unpaid  of  any  stockholder,  ''to  smy  extent  equal 
to  the  amount  of  stock  by  him  or  her  owned,  together  with  any  amount 
unpaid  thereon."  The  stockholder  is  discharged  as  against  all  credit- 
ors of  the  corporation  when  he  has  paid  the  debts  of  the  corporation 
to  this  extent.  We  are  unable  to  see  in  what  manner  the  enforcement 
of  these  statutes  by  the  courts  of  Massachusetts  against  stockholders 
resident  here,  at  the  instance  of  a  creditor  of  the  corporation,  does  any 
injustice  to  the  citizens  of  Massachusetts.  If  they  pay  what  they  are 
required  to  pay,  they  have  the  same  remedy  for  contribution  which  any 
other  stockholders  have.  This  remedy  ma}'  be  difficult  to  enforce,  be- 
cause the  stockholders  may  reside  in  many  different  States  or  countries ; . 
but  the  same  remedy  for  contribution  is  given  to  all  stockholders  wber* 
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ever  they  reside.  The  l^slature  of  Kansas  has  chosen  to  give  to  the 
creditors  of  certain  of  its  corporations  the  security  which  the  individual 
liability  of  each  stockholder  affords,  to  the  extent  prescribed  by  its 
statutes,  leaving  the  burden  of  enforcing  contribution  from  other  stock- 
holders on  any  stockholder  who  has  been  compelled  to  pay  anything  in 
discharge  of  tiie  debts  of  the  corporation.  This  somewhat  resembles 
the  law  of  Massachusetts  whereby  judgment  creditors  of  cities  and 
towns  can  levy  execution  on  the  propeity  of  any  inhabitant,  and  such 
inhabitant  is  left  to  enforce  contribution  from  the  other  inhabitants. 
Persons  becoming  stockholders  in  foreign  corporations  can  ascertain 
the  nature  and  extent  of  the  liability  of  the  stockholders  in  such  corpo- 
rations according  to  the  laws  of  the  State  or  country  under  which  the 
corporations  are  organized,  and  they  cannot  complain  if  this  liability  is 
enforced  against  them.  .  .  . 

Upon  the  evidence  introduced  at  the  trial,  a  majority  of  the  court 
think  that  the  reasonable  inference  is  that  the  action  given  to  enforce 
the  liability  of  stockholders  under  paragraph  1192  of  the  General  Stat* 
utes  of  Kansas  of  1889  was  intended  to  be  a  transitory  action  of  such 
a  nature  that  it  might  be  brought  in  any  court  of  general  jurisdiction 
over  similar  a;Ctions  in  any  State  or  country  where  service  according  to 
the  laws  of  that  State  or  country  could  be  made  upon  a  stockholder.  .  .  . 

Exceptions  sustained.^ 

^  Ace  Flaah  v.  Conn,  109  U.  8.  871 ;  Whitman  9.  Oxford  Nat  Bank,  176  U.  a 
559 ;  Hancock  Nat  Bank  v.  Farnnm^  176  U.  8.  640  (reveraing  20  R.  I.  466,  40  Atl. 
840) ;  Rhodes  v.  U.  S.  Nat  Bank,  66  Fed.  512 ;  Mc Vicar  v.  Jones,  70  Fed.  754 ; 
Whitman  v,  Nat  Bank,  88  Fed.  288;  Mechanics'  Sav.  Bank  o.  Fidelity  Ins.  Co.,  87 
Fed.  118;  Dexter  v.  Edmands,  89  Fed.  467;  Kisseberth  v.  Prescott,  91  Fed.  611  ; 
Hale  v.  Hardon,  95  Fed.  747 ;  Ferguson  v.  Sherman,  116  Cal.  169,  47  Pac.  1023 ; 
Bell  V.  Farwell,  176  HI.  189,  52  N.  E.  846;  Broadway  Nat  Bank  v.  Baker,  176  Mass. 
294,  57  N.  K  608;  Western  Nat  Bank  v.  Lawrence,  117  Mich.  669,  76  N.  W.  105; 
First  Nat  Bank  v.  6a8fein«  42  Minn.  827,  44  N.  W.  198  ;  Rule  v.  Omega  S.  k  G.  Co., 
64  Minn.  126,  67  N.  W.  60;  Gnemey  v.  Moore,  181  Mo.  650,  82  8.  W.  1132;  Al. 
drich  V.  Anchor  Coal  &  Development  Co.,  24  Or.  82,  82  Pac.  756 ;  Anltman's  Appeal, 
98  Pa.  505 ;  Cashing  v.  Perot,  175  Pa.  66,  84  Atl.  447. 

A  corporation  or  its  receiver  may,  in  a  foreign  State,  sne  a  stockholder  for  calls  on 
the  stock.  Mandel  v.  Swan  Land  &  Cattle  Co.,  154  HL  177,  40  N.  E.  462  ;  Stoddard 
V.  Lum,  159  N.  Y.  265,  58  N.  E.  1108  ;  Howarth  «.  Angle,  162  N.  Y.  179,  56  N.  E.  489. 
But  see  New  Haven  H.  N.  Co.  v.  Linden  Spring  Co.,  142  Mass.  840,  7  N.  E.  778. 
So  one  stockholder  may  sue  another  in  a  foreign  State  for  contributiou.  Allen  v. 
Fairbanks,  45  Fed.  445.  —  Ed. 
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SECTION  11. 

OBLIQATIONS   EX   DELICTO. 


.    RICHARDSON  v.  NEW  YORK  CENTRAL  RAILROAD. 
Supreme  Judicial  Court  or  Massachusetts.    1867. 

[R^)oried  98  MasaaehtueUa,  85.] 

Hoar,  J.  Tbe  court  are  all  of  opinion  that  this  action  cannot  be 
maintained,  and  that  the  demurrer  must  prevail. 

There  is  great  diflScultj  in  ascertaining  what  cause  of  action  this 
plaintiff  has  against  the  defendants,  or  how  she  acquired  any.  By  the 
common  law,  and  by  the  laws  of  this  Commonwealth,  no  action  could 
be  brought  against  the  railroad  company  for  negligently  causing  the 
death  of  the  plaintiff's  intestate.  This  is  conceded ;  and  the  plaintiff 
rests  her  case  wholly  on  the  statute  of  New  York.  If  this  be  a  penal 
statute,  it  cannot  be  enforced  beyond  the  territory  in  and  for  which  it 
was  enacted.  If  it  gives  a  new  and  peculiar  system  of  remedy,  by 
which  rights  of  action  are  transferred  from  one  person  to  another  in  a 
mode  which  the  common  law  does  not  recognize,  and  which  is  not  in 
conformity  with  the  laws  or  practice  of  this  Commonwealth,  there  is  an 
equally  insuperable  objection  to  pursuing  such  a  remedy  in  our  courts. 

The  plaintiff's  counsel,  in  their  ingenious  and  impressive  argument, 
being  apparently  fully  aware  of  the  difficulties  of  the  case,  have  placed 
their  claim  to  recover  upon  the  ground  that  the  statute  of  New  York 
vested  a  nght  of  property  in  the  widow  and  her  children  at  the  moment 
of  the  husband's  death,  and  designated  a  trustee  to  receive  and  enforce 
this  right,  whose  capacity  to  sue  will  be  sustained  in  any  forum. 

The  right  of  property  which  the  statute  defines  is  of  a  verj'  peculiar 
nature.  In  the  first  place,  the  act  or  default  which  caused  the  death 
must  be  such  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  an  action  to  recover  damages  in  respect  thereof.  This  the 
statute  makes  requisite  to  give  the  personal  representative  an  action 
for  damages,  and  it  would  thus  seem  that  the  action  was  designed  to 
be  for  the  purpose  of  compensating  the  injur}'  to  the  deceased.  But 
we  next  find  that  the  compensation  is  not  to  go  to  the  personal  repre- 
sentative of  the  deceased,  to  be  disposed  of  as  other  property  or  rights 
of  property  belonging  to  the  deceased.  It  is  not  to  be  applied  in  pay- 
ment of  his  debts,  nor  is  it  subject  to  the  provisions  of  his  will.  It  is  not 
the  injury  to  the  deceased  which  is  to  be  estimated  at  all.  The  whole 
amount  is  not  to  exceed  five  thousand  dollars ;  and,  with  that  limita- 
tion, the  jury  may  give  such  damages  as  they  shall  deem  a  fair  and  just 
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oompensatioD,  with  refereQce  to  the  pecuniary  injuries  resulting  from 
such  death,  to  the  wife  and  next  of  kin  of  such  deceased  person.  The 
damages,  therefore,  are  to  be  for  the  peouniary  injuries  to  the  wife  and 
next  of  kin.  But,  when  the  pecuniary  interests  of  the  wife  and  next  of 
kin  in  the  death  have  been  ascertaioed,  the  sum  recovered  on  this  basis 
is  not  to  be  paid  over  to  these  several  parties  in  proportion  to  their 
respective  pecuniar;  ioterestf  thus  determined  or  regarded,  but  is  to  lie 
distributed  to  them  in  the  proportion  provided  by  laws  for  the  distribu- 
tion  of  int«8tate  personal  property.  If  we  take  some  one  of  the  next  of 
kin,  therefore,  it  may  follow  that,  because  the  defendants  caused  by 
Diligence  the  death  of  the  plaiDtiflTs  intestate,  this  person  may  recover 
by  virtue  of  the  statute,  through  the  plaintiff  as  admiuistratrix,  a  sum 
of  money  which  has  no  relation  to  the  extent  of  the  injury  done  to  the 
deceased ;  and  no  relation  to  the  extent  of  the  injury  done  to  the  per- 
son who  is  to  receive  it.  If  the  Jury  should  deem  three  thousand  dol- 
lars a  fair  and  Just  compensation  for  the  pecuniary  injury  resulting  to 
the  wife,  and  one  thousand  dollars  to  one  of  the  next  of  kin,  and  five 
hundred  dollars  to  another,  and  should  be  of  opinion  that  there  was 
no  pecuniary  injury  to  the  others  of  the  next  of  kin,  from  the  deatb, 
they  would  assess  as  damages  four  thousand  five  hundred  dollars ; 
and  this  the  plaintiff  would  be  bound  to  distribute  according  to  the 
statute  of  distributions,  which  makes  do  reference  to  the  pecuniary 
interest  of  the  distributee  in  the  death.  In  the  language  of  Mr. 
Justice  Denio,  "  these  statutes  have  introduced  a  priaciplc  wholly 
unknown  to  the  common  law,  namely,  that  the  value  of  s  man's  life 
_  to  his  wife  or  next  of  kin  ooostitutes,  with  a  certain  limitation  as 
to  amount,  a  part  of  his  estate,  which  he  leaves  behind  him  to  be 
administered  by  his  personal  representatives ;  "  and  "  though  the 
action  can  be  maintained  only  in  the  cases  in  which  it  could  have 
been  brought  by  the  deceased  if  he  had  survived,  the  damages 
nevertheless  are  given  upon  different  principles,  and  for  different 
causes."     Whitford  v.  Panama  Railroad  Co.,  23  N.  Y.  468. 

If  we  understand  that  the  limitation  of  the  defendants'   responsi- 
bility to  cases  in   which  the   deceased   would   have   had   a  right  of 
action  if  he  had  survived,  is  not  intended  to   make  his  right  of  ac- 
tion survive  to  his  representatives,  but  is  only  meant  to  define  and 
describe  the  cases  in    which   the   right  of  property  and  of  action  <■> 
recognized  in  the  widow  or  next  of  kin,  we  have  still  the  questii 
to  meet.  How  can  that  be  regarded  as  anything  else  than  a  statu 
penalty,  which  the  personal  representative  of  the  deceased  is  to  r 
cover  by  an  action ;  which  is  limited  in  amount,  although  that  amou 
may  be  much  less  than  the  extent  of  the  injury  sustained  by  tho 
whose  loss  is  to  be  estimated  in  computing  it ;  and  which  is  to  be  di 
tributcd  among  the  parties  entitled  to  receive  it,  not  in  proportion 
the  injuries  which  they  have  respectively  sustained,  but  in  proporti< 
to  the  shares  to  which  they  would  be  severally  entitled  in  the  distrib 
tion  of  an  intestate  estate?  We  do  not  readily  find  a  satisfactory  answ 
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to  this  question.    But  a  complete  and  decisive  objection  to  the  mainte- 
nance of  the  action  by  this  plaintiff  remains. 

The  plaintiff  is  the  administratrix  appointed  under  the  law  of  Mass- 
achusetts. Her  right  to  sue  in  this  Commonwealth,  in  her  representa- 
tive capacit3%  is  upon  causes  of  action  which  accrued  to  her  intestate, 
or  which  grow  out  of  his  rights  of  property,  or  those  of  his  creditors. 
The  remedy  which  the  statute  of  New  York  gives  to  the  personal  repre- 
sentatives of  the  deceased,  as  trustees  of  a  right  of  property  in  the 
widow  and  next  of  kin,  is  not  of  such  a  nature  that  it  can  be  imparted 
to  a  Massachusetts  executor  or  administrator,  virtute  officiij  so  as  to 
give  him  the  right  to  sue  in  our  courts,  and  to  transmit  the  right  of  ac- 
tion frokn  one  person  to  another  in  connection  with  the  representation 
of  the  deceased.  The  only  construction  which  the  statute  can  receive 
is,  that  it  confers  certain  new  and  peculiar  powers  upon  the  personal 
representative  in  New  York.  The  administrator  in  Massachusetts  is  in 
privity  with  the  New  York  administrator  only  to  the  extent  which  our 
laws  recc^nize.  A  succession  in  the  right  of  action,  not  existing  by 
the  common  law,  cannot  be  prescribed  by  the  laws  of  one  State  to  the 
*  tribunals  of  another.  It  is  upon  this  principle  that  the  negotiability  of 
contracts,  and  whether  an  assignee  can  maintain  an  action  in  his  own 
name,  is  held  to  be  determined  by*the  kx  foriy  and  not  by  the  lex  loci 
corUracttia;  a  matter  not  of  right,  but  of  remedy.  McRae  v.  Mattoon, 
10  Pick.  49 ;  Warren  v.  Copelin,  4  Met  594 ;  Foss  v.  Nutting,  14  Gray, 
484,  and  cases  cited. 

For  the  reason,  therefore,  that  the  right  of  action  which  the  New 
York  statute  gives  to  the  personal  representative  of  the  deceased  in 
that  State  is  not  a  right  of  property  passing  as  assets  of  the  deceased, 
but  is  a  specific  power  to  sue  created  by  their  local  law,  it  does  not  pass 
to  the  plaintiff  as  administratrix  in  Massachusetts,  and  this  suit  cannot 
be  maintained  by  her. 

Demurrer  suatained^^ 


DENNICK  V.  RAILROAD   COMPANY. 

SupRXMB  Court  of  the  United  States.    1880. 

[Reported  108  United  SUOee,  11.] 

Errob  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

^  A  few  cases  often  cited  as  in  agreement  with  this  case  are  not  in  point  McCarthy 
V,  C.  R.  I.  &  P.  B.  R.,  18  Kan.  46  ;  Woodaid  v.  M.  S.  &  N.  I.  R.  R.,  10  Oh.  a  121 ; 
Needham  v.  G.  T.  R  R.,  38  Vt  294. 

In  some  jurisdictions  the  same  conclusion  is  reached  on  the  ground  that  the  statutes 
of  the  two  States  are  not  identical  in  tenns.  Ash  v.  B.  A  O.  R.  R.,  72  Md.  144,  19 
Atl.  643  ;  Railway  Co.  v.  McCormick,  71  Tex.  660,  9  S.  W.  540.  —  Ed. 
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Miller,  J.  It  is  understood  that  the  decision  of  the  court  below 
rested  solely  upon  the  proposition  that  the  liability  in  a  civil  action 
for  damages  which,  under  the  statute  of  New  Jersey,  is  imposed  upon 
a  party,  by  whose  wrongful  act,  neglect,  or  default  death  ensues,  can 
be  enforced  by  no  one  but  an  administrator,  or  other  personal  repre- 
sentative of  the  deceased,  appointed  by  the  authority  of  that  State. 
And  the  soundness  or  unsoundness  of  this  proposition  is  what  we  are 
called  upon  to  decide. 

It  must  be  taken  as  established  by  the  record  that  the  accident  by 
which  the  plaintiffs  husband  came  to  his  death  occurred  in  New  Jersey, 
under  circumstances  which  brought  the  defendant  within  the  provisions 
of  the  first  section  of  the  act  making  the  company  liable  for  damages, 
nothwithstanding  the  death. 

It  can  scarcely  be  contended  that  the  act  belongs  to  the  class  of 
criminal  laws  which  can  only  be  enforced  by  the  courts  of  the  State 
where  the  offence  was  committed,  for  it  is,  though  a  statutory  remedy, 
a  civil  action  to  recover  damages  for  a  civil  injury. 

It  is  indeed  a  right  dependent  solely  on  the  statute  of  the  State ; 
but  when  the  act  is  done  for  which  the  law  says  the  person  shall  be 
liable,  and  the  action  by  which  the  remedy  is  to  be  enforced  is  a 
personal  and  not  a  real  action,  and  is  of  that  character  which  the  law 
recognizes  as  transitory  and  not  local,  we  cannot  see  why  the  defend- 
ant may  not  be  held  liable  in  any  court  to  whose  Jurisdiction  he  can 
be  subjected  by  personal  process  or  by  voluntary  appearance,  as  was 
the  case  here. 

It  is  difficult  to  understand  how  the  nature  of  the  remedy,  or  the 
Jurisdiction  of  the  courts  to  enforce  it,  is  in  any  manner  dependent  on 
the  question  whether  it  is  a  statutory  right  or  a  common  law  right 

Wherever,  by  either  the  common  law  or  the  statute  law  of  a  State, 
a  right  of  action  has  be<^me  fixed  and  a  legal  liability  incurred,  that 
liability  may  be  enforced  and  the  right  of  action  pursued  in  any  court 
which  has  Jurisdiction  of  such  matters  and  can  obtain  Jurisdiction  of 
the  parties. 

The  action  in  the  present  case  is  in  the  nature  of  trespass  to  the 
person,  always  held  to  be  transitory,  and  the  venue  immaterial  The 
local  court  in  New  York  and  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  were  competent  to  try  such  a  case  when  the 
parties  were  properly  before  it.  Hostyn  v.  Fabrigas,  1  Cowp.  161 ; 
Rafael  v.  Verelst,  2  W.  Bl.  983,  1055 ;  McKenna  v.  Fisk,  1  How. 
241.  We  do  not  see  how  the  fact  that  it  was  a  statutory  right  can 
vary  the  principle.  A  party  legally  liable  in  New  Jersey  cannot  escape 
that  liability  by  going  to  New  York.  If  the  liability  to  pay  money 
was  fixed  by  the  law  of  the  State  where  the  transaction  occurred,  is  it 
to  be  said  it  can  be  enforced  nowhere  else  because  it  depended  upon 
statute  law  and  not  upon  common  law?  It  would  be  a  ver}'  dangerous 
doctrine  to  establish  that  in  all  cases  where  the  several  States  have 
substituted  the  statute  for  the  common  law,  the  liability  can  be  en- 
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forced  in  no  other  State  but  that  where  the  statute  was  enacted 
and  the  transaction  occurred.  The  common  law  never  prevailed  in 
Louisiana,  and  the  rights  and  remedies  of  her  citizens  depend  npon 
her  civil  code.  Can  these  rights  be  enforced  or  the  wrongs  of  her 
citizens  be  redressed  in  no  other  State  of  the  Union?  The  contrary 
has  been  held  in  man}*  cases.  See  Mc  parte  Van  Riper,  20  Wend. 
(N.  Y.)  614 ;  Lowry  v.  Inman,  46  N.  Y.  119  ;  Pickering  v.  Fisk,  6  Vt 
102;  Railroad  v.  Spray berr}*,  8  Baz.  (Tenn.)  841;  Great  Western 
RaUway  Co.  v.  Miller,  19  Mich.  805. 

But  it  is  said  that,  conceding  that  the  statute  of  the  State  of  New 
Jersey  established  the  liabilitj'  of  the  defendant  and  gave  a  remedy, 
the  right  of  action  is  limited  to  a  personal  representative  appointed  in 
that  State  and  amenable  to  its  Jurisdiction. 

The  statute  does  not  sa}^  this  in  terms.  '*  Every  such  action  shall 
be  brought  by  and  in  the  names  of  the  personal  representatives  of 
such  deceased  person."  It  may  be  admitted  that  for  the  purpose  of  this 
case  the  words  ^'  personal  representatives  "  mean  the  administrator. 

The  plaintiff  is,  then,  the  only  personal  representative  of  the 
deceased  in  existence,  and  the  construction  thus  given  the  statute  is, 
that  such  a  suit  shall  not  be  brought  by  her.  This  is  in  direct  con- 
tradiction of  the  words  of  the  statute.  The  advocates  of  this  view 
interpolate  into  the  statute  what  is  not  there,  by  holding  that  the 
personal  representative  must  be  one  residing  in  the  State  or  appointed 
by  its  authority.  The  statute  sa3's  the  amount  recovered  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin.  Why  not  add 
here,  also,  by  construction,  '^  if  they  reside  in  the  State  of  New 
Jersey  "  ? 

It  is  obvious  that  nothing  in  the  language  of  the  statute  requires 
such  a  construction.  Indeed,  by  inference,  it  is  opposed  to  it.  The 
first  section  makes  the  liability  of  the  corporation  or  person  absolute 
where  the  death  arises  from  their  negligence.  Who  shall  say  that  it 
depends  on  the  appointment  of  an  administrator  within  the  State? 

The  second  section  relates  to  the  remedy,  and  declares  who  shall 
receive  the  damages  when  recovered.  These  are  the  widow  and  next 
of  kin.  Thus  far  the  statute  declares  under  what  circumstances  a 
defendant  shall  be  liable  for  damages,  and  to  whom  they  shall  be 
paid.  In  this  there  is  no  ambiguity.  But  fearing  that  there  might  be 
a  question  as  to  the  proper  person  to  sue,  the  act  removes  any  doubt 
by  designating  the  personal  representative.  The  plaintiff  here  is.  that 
representative.  Why  can  she  not  sustain  the  action?  Let  it  be 
remembered  that  this  is  not  a  case  of  an  administrator,  appointed  in 
one  State,  suing  in  that  character  in  the  courts  of  another  State,  with- 
out any  authority  from  the  latter.  It  is  the  general  rule  that  this 
cannot  be  done. 

The  suit  here  was  brought  by  the  administratrix  in  a  court  of  the 
State  which  had  appointed  her,  and  of  course  no  such  objection  oould 
be  made. 
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If,  then,  the  defendant  was  liable  to  be  sued  in  the  courts  of  the 
State  of  New  York  on  this  cause  of  action,  and  the  suit  could  onl}'  be 
brought  bj  such  personal  representative  of  the  deceased,  and  if  the 
plaintiff  is  the  personal  representative,  whom  the  courts  of  that  State 
are  bound  to  recognize,  on  what  principle  can  her  right  to  maintain 
the  action  be  denied? 

So  far  as  any  reason  has  been'  given  for  such  a  proposition,  it  seems 
to  be  this:  that  the  foreign  administrator  is  not  responsible  to  the 
courts  of  New  Jersey,  and  cannot  be  compelled  to  distribute  the 
amount  received  in  accordance  with  the  New  Jersey  Statute. 

But  the  courts  of  New  York  are  as  capable  of  enforcing  the  rights 
of  the  widow  and  next  of  kin  as  the  courts  of  New  Jersey.  And  as 
the  court  which  renders  the  Judgment  for  damages  in  favor  of  the 
administratrix  can  only  do  so  by  virtue  of  the  New  Jersey  statute,  so 
any  court  vhaving  control  of  her  can  compel  distribution  of  the  amount 
received  in  the  manner  prescribed  by  that  statute. 

Again :  it  is  said  that,  by  virtue  of  her  appointment  in  New  York, 
the  administratrix  can  only  act  upon  or  administer  that  which  was  of 
the  estate  of  the  deceased  in  his  lifetime.  There  can  be  no  doubt  that 
much  that  comes  to  the  hands  of  administrators  or  executors  must  go 
directly  to  heirs  or  devisees,  and  is  not  subject  to  sale  or  distribution 
in  any  cither  mode,  such  as  specific  property  devised  to  individuals,  or 
the  amount  which  by  the  legislation  of  most  of  the  States  is  set  apart 
to  the  family  of  the  deceased,  all  of  which  can  be  enforced  in  the 
courts ;  and  no  reason  is  perceived  whj*  the  specific  direction  of  the 
law  on  this  subject  may  not  invest  the  administrator  with  the  right  to 
receive  or  recover  by  suit,  and  impose  on  him  the  duty  of  distributing 
under  that  law.  There  can  be  no  doubt  that  an  administrator,  clothed 
with  the  apparent  right  to  receive  or  recover  by  suit  property  or 
mone}',  may  be  compelled  to  deliver  or  pay  it  over  to  some  one  who 
establishes  a  better  right  thereto,  or  that  what  he  so  recovers  is  held 
in  trust  for  some  one  not  claiming  under  him  or  under  the  will.  And 
so  here.  The  statute  of  New  Jersey  says  the  personal  representative 
shall  recover,  and  the  recovery  shall  be  for  the  benefit  of  the  widow 
and  next  of  kin.  It  would  be  a  reproach  to  the  laws  of  New  York  to 
say  that  when  the  money  recovered  in  such  an  action  as  this  came  to 
the  hands  of  the  administratrix,  her  courts  could  not  compel  distribu- 
tion as  the  law  directs. 

It  is  to  be  said,  however,  that  a  statute  of  New  York,  Just  like  the  New 
Jersey  law,  provides  for  bringing  the  action  by  the  personal  repre- 
sentative, and  for  distribution  to  the  same  parties,  and  that  an  ad- 
ministrator appointed  under  the  law  of  that  State  would  be  held  to  have 
recovered  to  the  same  uses,  and  subject  to  the  remedies  in  his  fiduciary 
character  which  both  statutes  prescribe. 

We  are  aware  that  Woodward  t;.  Michigan  Southern  &  Noii;heni 
Indiana  Railroad  Co.  (10  Ohio  St  121)  asserts  a  different  doctrine, 
and  that  it  has  been  followed  by  Richardson  v.  New  York  Central 
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Bailroad  Co.,  98  Haas.  85,  and  McCartiijr.  Chksaga,  Bode  Island,  & 
Pacific  Railroad  Co.,  18  Kao.  46.  The  reaaooa  whidi  aopport  that 
view  we  have  endeaycxed  to  show  are  not  aooDd.  These  cases  are 
opposed  by  the  latest  dedskm  on  the  sobfect  in  the  Court  of  Appeals 
of  New  York,  In  the  case  of  Leonard,  Administrator,  r.  The  Colombia 
Steam  Navigation  Co.,  not  yet  reported,  bat  of  which  we  have  been 
famished  with  a  certified  copy. 

The  right  to  recover  for  an  injary  to  the  person,  resnlting  in  death, 
is  of  very  recent  origin,  and  depends  wholly  apon  statntes  of  the 
different  States.  The  qaestions  growing  oot  of  these  statutes  are 
new,  and  many  of  them  nnsettled.  Each  State  coort  will  construe 
its  own  statute  on  the  subject,  aud  differences  are  to  be  expected. 
In  the  absence  of  any  controlling  authority  or  general  concurrence  of 
decision,  this  court  must  decide  for  itself  the  question  now  for  the 
first  time  presented  to  it,  and  with  every  reelect  for  the  courts  which 
have  held  otherwise,  we  think  that  sound  principle  deariy  authorizes 
the  administrator  in  cases  like  this  to  maintain  the  action. 

JtMlgment  revenedwith  direeiian$  to  onoard  a  new  triaL^ 


O'REILLT  V.  NEW  YORK  AND  NEW  ENGLAND  RAILROAD. 

ScpRBME  Court  or  Rhodk  Island.    1889. 
[Reported  16  Bkode  Itkmd,  888.] 

DuRFEB,  C.  J.*  The  second  count  is  designed  to  subject  the  defend- 
ant corporation  to  liability  under  a  statute  of  Massachusetts,  Pub.  Stat, 
of  Mass.,  cap.  112,  §§  163,  212,  213.  The  count  is  defective  in  some 
particulars,  but  counsel,  waiving  these  defects  for  the  present,  have 
asked  us  to  decide  whether  the  action  is  maintainable  in  this  State. 

The  liability  is  imposed  by  section  213.  That  section  provides  that 
if  a  person  is  injured  by  collision  with  the  engines  or  cars  of  a  railroad 
corporation  at  a  crossing,  such  as  is  described  in  section  163,  and  it 
appears  that  it  neglected  to  give  the  signals  required  by  section  163, 
and  that  such  neglect  contributed  to  the  injury,  the  corporation  shall  be 
liable,  in  case  the  life  of  the  person  so  injured  is  lost,  to  damages 
recoverable  by  the  executor  or  administrator  of  the  deceased,  in  an 
action  of  tort,  as  provided  in  section  212,  unless  it  is  shown  that  in 
addition  to  a  mere  want  of  ordinary  care,  the  person  ix^ured  was  at 

^  Aoc.  Tezu  A  P.  Ry.  v.  Cox,  145  U.  S.  698;  Stewart  v.  B.  A  0.  B.  R.,  168  U.  S. 
445  ;  Wilson  «.  Tootle,  55  Fed.  211 ;  Western  4b  A.  R.  R.  v.  Strong,  52  Ga.  461; 
Bums  p.  Grand  Rapids  A  I.  R.  R.,  118  Ind.  169;  Brace  v.  G.  R.  B.  88  Ey.  174; 
Chicago,  S.  li.  4b  N.  0.  R.  R.  v.  Doyle,  60  Miaa.  977;  Miasoari  P^  Ry.  v.  Lewis,  24 
Neb.  848;  Usher  v.  West  Jersey  R.  B.,  126  Pa.  206 ;  Naahrille  &  C.  R.  R.  v.  Spray- 
berry,  8  Bsxt.  841  ;  Nelson  v.  Cbeaapeake  fc  0.  Ry.,  88  Va.  971,  14  S.  E.  838.  —  Ed. 

*  Only  so  much  of  the  opinion  as  discuasea  the  aecond  oonnt  is  giren.  —  Ed. 
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the  time  of  the  collision  gailtj  of  gross  or  wilfal  negligence,  or  was 
acting  in  violation  of  law,  and  that  sach  gross,  or  wilful  negligence  or 
unlawful  act  contributed  to  the  injur}'. 

Section  212  subjects  railroad  corporations  to  liability  where,  by 
reason  of  their  carelessness,  the  life  of  a  passenger,  or  of  a  person 
being  in  the  exercise  of  due  diligence,  and  not  a  passenger,  or  in 
their  employment,  is  lost  The  provision  for  such  case  is,  that  the 
offending  corporation  may  be  punished  by  fine  or  indictment^  or  sued 
for  damages  in  an  action  of  tort,  the  fine  imposed,  or  the  damages 
recovered,  according  as  one  or  the  other  remedy  is  pursued,  to  be  not 
less  than  five  hundred  nor  more  than  five  thousand  dollars,  the  dam- 
ages, in  case  the  corporation  is  civilly  prosecuted,  ^^to  be  aaseMed  with 
reference  to  the  degree  of  culpability  of  the  corporation,  or  of  iU  eer- 
vanta  or  agents."  The  fine  is  to  be  paid  *'  to  the  executor  or  admin- 
istrator for  the  use  of  the  widow  and  children  of  the  deceased  in 
equal  moieties ;  or,  if  there  are  no  children,  to  the  use  of  the  widow ; 
or,  if  no  widow,  to  the  use  of  the  next  of  kin ; "  and  in  case  of  a 
civil  action,  which  is  to  be  brought  by  the  executor  or  administrator, 
the  damages  recovered  are  to  go  in  Uie  same  manner.  The  remedy, 
whether  criminal  or  civil,  is  to  be  prosecuted  within  a  year  after  the 
injury. 

The  requirement  of  section  163  is,  that  every  locomotive  shall  be  fur- 
nished with  a  bell  and  steam  whistle,  and  that  the  bell  shall  be  rung 
or  the  whistle  sounded,  at  the  distance  of  at  least  eighty  rods  fh>m 
every  grade  crossing,  and  be  kept  ringing  or  sounding,  continuously  or 
alternately,  until  the  engine  has  passed.  The  claim  is  that  the  injury 
to  the  intestate  resulted  from  an  omission  to  ring  the  bell  or  sound 
the  whistle  as  required. 

It  will  be  seen  that  the  statute  creates  an  entirely  new  cause  of 
action,  giving  the  executor  or  administrator  of  the  deceased  power 
to  prosecute  it:  not,  however,  in  his  representative  capacity,  since 
he  is  empowered  to  prosecute,  not  for  the  benefit  of  the  estate,  but 
for  the  use  of  certain  designated  persons.  The  question  is,  whether 
an  executor  or  administrator,  appointed  in  Rhode  Island,  shall  be 
taken  to  have  the  right  to  prosecute  the  action  in  the  courts  of  Rhode 
Island.  Similar  questions,  arising  under  somewhat  similar  statutes, 
have  been  differently  decided  by  different  tribunals.  The  following 
cases  hold  that  such  an  action  is  not  maintainable  oat  of  the  State  by 
which  it  is  authorized.  Richardson,  Adm'x,  v.  New  York  Central 
R.  R.  Co.,  98  Mass.  85 ;  Woodward  v.  The  Mich.  S.  &  N.  Ind.  R  R. 
Co.,  10  Ohio  St  121 ;  Taylor's  Adm'r,  v.  The  Pennsylvania  Co.,  78  Ky. 
848 ;  McCarthy,  Ad'm,  v.  Railroad  Co.,  18  Eans.  46 ;  Vawter  v.  The 
Missouri  Pacific  Railway  Co.,  84  Mo.  679.  See  also  Anderson  v.  Mil- 
waukee Sb  St  Paul  R.  R  Co.,  87  Wis.  821 ;  Pickering  v.  Fisk,  6  Vt 
102 ;  Judge  of  Probate  v.  Hibbard  et  als.^  4t4  Vt  597 ;  also,  8  Amer. 
Rep.  896;  Illinois  Central  R.  R.  Co.  v.  Cragin,  71  III.  177.  The  fol- 
lowing cases  allow  such  an  action.     Dennick  v.  Railroad  Co.,  108 
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nature.  While  the  statute  before  us  imposes  a  doty  apon  the  defend- 
ant corporation  with  regmrd  to  the  giving  of  rignals  at  grade  crossings, 
it  does  not  impose  any  penalty  for  the  neglect  or  violation  of  such 
dut}'.  The  only  punishment,  if  such  it  may  properly  be  called,  for 
such  neglect  or  yiolation  of  duty,  is  the  damages  to  which  it  may 
subject  itself  at  the  soit  of  the  party  who  is  injured  by  reason 
thereof. 

It  is  true  that  the  last  clause  of  said  section  8554  reads  like  a  penal 
statute,  in  that  it  provides  that  ^'  no  railroad  company  shall  knowingly 
employ  any  engineer  who  has  been  twice  convicted  of  violating  the 
provisions  of  this  section."  But,  notwithstanding  this  prohibition 
uix>n  the  railroad  company,  there  is  no  penalty  provided  for  its  viola- 
tion; nor  is  there  any  mode  provided,  so  far  as  we  are  informed, 
whereby  an  engineer  may  be  convicted  for  violating  the  provisions 
of  said  statute. 

We  are  therefore  of  the  opinion  that  said  statute  is  not  penal  either 
in  whole  or  in  part,  but  remedial  onl)-.  It  simply  provides  that  a  rail- 
road company  shall  pay  all  damages  which  may  accrue  to  any  person 
in  consequence  of  any  omission  to  comply  with  the  provisions  thereof. 
And  it  is  well  settled  that  where  a  statute  only  gives  a  remedy  for  an 
injury  against  the  ^rson  committing  it  to  the  person  injured,  and  the 
recovery  is  limited  to  the  amount  of  loss  sustained,  or  to  cumulative 
damages,  as  compensation  for  the  injury,  it  falls  within  the  class  of 
remedial  statutes.  Blaine  v.  Curtis,  59  Vt.  120;  Brice  v.  Gibbons, 
8  N.  J.  Law,  324. 

There  are  cases  which  even  go  to  the  extent  of  holding  that  statutes 
giving  double  damages  for  injuries  sustained  by  reason  of  the  neglect 
of  towns  to  keep  their  highways  in  repair,  and  for  injuries  by  dogs,  are 
remedial  and  not  penal,  the  cumulative  damages  being  given  as  com- 
pensation. Stanley  v.  Wharton,  9  Price,  801.  See  Reed  v.  North- 
field,  13  Pick.  94;  Mitchell  v.  Clapp,  12  Cush.  278;  Palmer  v.  York 
Bank,  18  Me.  166 ;  Bayard  v.  Smith,  17  Wend.  88. 

The  counsel  for  the  defendant  contends  that  the  statute  relied  on  by 
the  plaintiff  in  the  count  demurred  to  is  very  similar  to  the  one  relied 
on  in  O'Reilly  v.  N.  Y.  A  N.  £.  R.  R.  Co.,  16  R.  I.  388,  892,  which 
last  named  statute  this  court  held  to  be  penal  in  its  nature.  We  fail 
to  see  the  similarity  between  these  two  statutes.  In  the  Massachu- 
setts statute  relied  on  by  the  plaintiff  in  the  case  last  cited,  the  railroad 
company  is  subjected  to  liability  where,  bj^  reason  of  its  carelessness, 
the  life  of  a  passenger,  or  of  a  person  being  in  the  exercise  of  due 
diligence  and  not  a  passenger  or  in  its  emplo3*ment,  is  lost.  '^  The 
provision  for  such  case,*'  said  Durfee,  C.  J.,  in  delivering  the  opinion 
of  tlie  court,  "  is,  that  the  offending  corporation  may  be  punished  by 
fine,  or  indictment,  or  suit  for  damages  in  an  action  of  tort,  the  fine 
imposed,  or  the  damages  recovered,  according  as  one  or  the  other 
remedy  is  pursued,  to  be  not  less  than  five  hundred  nor  more  than 
five  thousand  dollars ;  the  damages,  in  case  the  corporation  is  civilly 
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prosecuted,  to  be  Mteised  with  reference  to  the  degree  of  culpability  of 
thfi  corporation  or  ofitt  Btrvatita  or  agentt," 

That  statute  clearly  comes  within  the  deQaitioD  of  a  penal  statute  as 
above  given.  A  penalty  is  attached  for  its  violation,  and  a  mode  is 
provided  for  the  recovery  of  such  penalty,  while,  in  the  statute  before 
US  in  tliis  case,  there  is  no  penalty  attached  to  the  violation  thereof. 

Demurrer  oserruled. 


WALSH  V.  NEW  TOBK  AND  NEW  ENGLAND   RAILROAD. 

SuPBKMK  Judicial  Cockt  of  Massac hcsetts.    1891. 

[Beportei  160  iltutaOtiuaU,  G71.] 

HoLMss,  J.'    This  is  an  action  of  tort  to  recover  for  a  personal  iqjory 
Mffered  by  the  plaintiff  in  CoDuecUcut.  .  .  . 

If,  however,  we  assume,  as  was  ruled  and  as  we  do  assume,  that  if 
iba  accident  had  happened  in  this  State  the  plaintiff  could  not  have 
recovered,  it  is  ai^ued  that  he  cannot  recover  now.    A  decision  in 
Wisconsin  and  language  from  some  English  cases  ai'e  cited  which  more 
or  less  favor  this  contention.    Anderson  v.  Milwaukee  <&  St.  Paul  Rail- 
way, 37  Wis.  321 ;  The  Halley,  L.  E.  2  P.  C.  198,  204 ;   Phillips  r. 
Eyre,  L.  R  6  Q.  a  1,  28,  29 ;  The  M.  Moxham,  1  P.  D.  107,  111. 
Possibly,  when  it  becomes  material  to  scrutinize  the  question  more 
closely,  the  English  law  will  be  found  to  be  consistent  with  our  vievrs. 
But  however  this  may  be,  we  are  of  opinion  that,  as  between  the 
States  of  this  Union,  when  a  transitory  cause  of  action  has  vested  iu 
<tne  of  them  under  the  common  law  as  there  understood  and  adminis- 
tered, the  mere  existenoe  of  a  slight  variance  of  view  in  the  forum 
resorted  to,  not  amonnting  to  a   fundamental   difference  of  policy, 
should  not  prevent  an  enrorcement  of  the  obligation  admitted  to  h^ve 
arisen  by  the  law  which  governed  the   conduct  of  the  parties.     See 
Ui^ios  V.  Central  New  England  &  Western  Railroad,  Ibb  Uass.  176. 
It  is  unnecessary  to  consider  whether  we  should  be  prepared  to  adopt 
in  its  full  extent  what  is  thought  by  the  learned  editor  of  Story,  Conflict 
of  Law  (8th  cd.),  g  625,  note  a,  to  be  the  true  doctrine,  —  tb&t"  whether 
the  ilomesUc  law  provides  for  redress  in  like  cases  should  in  pr'     '  ' 
be  immaterial,  so  long  as  the  right  is  a  reasonable  one  and  not  o| 
to  the  interests  of  tiie  State."     The  cases  cited,  Denoick  v.  R 
Co.,  103  U.  S.  11,  and  Leonard  v.  Columbia  Steam  Navigation  ( 
N.  Y.  48,  go  further  than  the  decisions  of  this  State.    Richarr 
New  York  Central  Railroad,  98  Mass.  85.    The  policy  of  the  su] 
Connecticut  rule  cannot  be  said  to  be  opposed  to  that  prevailin] 
even  apart  from  statute.    See  St.  1893,  c  359. 

Exomtiom  overru 
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fewer  words,  whether,  under  the  curcumstanoes  of  this  case  the  court 
will  lend  its  aid  towards  the  enforcement  of  Stewart's  claim  to  recoyer 
the  price  of  the  spirituous  liquors  thus  sold  b}*  him. 

In  order  to  make  a  correct  application  of  the  piinciples  and  rules  of 
law  which  are  to  determine  this  question,  it  will  be  necessary  to  ex- 
amine with  care  the  peculiar  facts  of  the  case. 

Stewart  was  a  dealer  in  spirituous  liquors,  residing  and  doing  busi- 
ness in  the  city  of  New  York :  Emerson  was  a  retailer  of  spirituous 
liquors  at  his  saloon  in  Manchester.  This  establishment,  in  the  hands 
of  Emerson  and  his  predecessors  in  the  same  business,  was  well  known 
to  Stewart,  who  had  frequently  visited  the  saloon,  and  of  whom  Emer- 
son and  the  preceding  proprietors  of  the  saloon  had  previously  bought 
liquors  which  were  retailed  by  them  to  their  customers. 

There  was  evidence  from  which  the  jury  might  have  found  that,  on 
at  least  one  occasion  when  Stewart  was  at  the  saloon,  he  virtually  so- 
licited orders  from  Emerson  for  liquors ;  and  there  was  evidence  tend- 
ing to  show  that  when  he  solicited  such  orders,  and,  subsequently,  sold 
liquorS'to  Emerson,  Stewart  had  reasonable  cause  to  believe,  and  did 
believe,  that  Emerson  intended  to  resell  them  at  his  saloon  in  Man- 
chester. Not  long  after  one  of  these  visits,  on  which  occasion  he  had 
solicited  such  orders,  Emerson  ordered  liquors  of  Stewart  by  letter 
(not,  however,  in  pursuance  of  any  previous  contract  or  understand- 
ing) ;  and  the  liquors  so  ordered  were  delivered  by  Stewart  to  a  carrier 
in  New  York,  directed  to  Emerson  at  Manchester,  N.  H.,  and  were 
dulj'  received  by  Emerson. 

It  does  not  appear  as  a  matter  of  fact,  that  Stewart,  when  he  solic- 
ited the  orders  or  sold  the  liquor,  was  acquainted  with  the  laws  of  this 
State  regulating  the  sale  of  spirituous  liquors ;  and  the  court  refused  ' 
to  permit  the  plaintiff  to  inquire  of  Stewart  whether  he  did  not  under- 
stand that  the  sale  of  liquor  in  New  Hampshire  was  prohibited  except 
by  town  agents. 

The  ruling  of  the  court  in  this  particular  was  correct.  Ignorance  of 
the  law  would  have  furnished  no  excuse  to  Stewart.  Broom's  Leg. 
Maxims,  190.  Everj'  man  is  presumed  to  know  the  laws  of  the  coun- 
tr}'  in  which  he  dwells,  or  in  which,  if  residing  abroad,  he  transacts 
business.  A  foreigner,  trading  in  or  to  this  country,  is  bound  to  take 
notice  of  our  laws ;  and  a  contract  made  by  him  in  violation  of  them 
will  not  be  enforced  in  our  courts.  Cambiosoco  v.  Maffit,  2  Wash.  C.  C. 
98 ;  1  Bishop  on  Criminal  law,  §  375. 

The  plaintiff  contends  that  Stewart,  by  coming  into  this  State  and 
here  soliciting  orders  for  liquors,  knowing  that,  if  purchased,  they 
were  to  be  sold  by  the  purchaser  in  violation  of  our  law,  committed  an 
indictable  offence ;  that  he  was  an  aider  or  an  accessory  to  the  offence 
of  selling  the  liquors  by  Emerson ;  that  the  contract  of  sale,  upon 
which  Stewart  claims  as  a  creditor  of  Emerson,  grows  out  of  and  is 
connected  with  an  immoral  and  an  illegal  act,  and  is  therefore  not  to 
be  protected  or  enforced  by  our  courts ;  and  that  Stewart,  therefore,  is 
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not,  as  a  creditor  of  Emerson,  entitled  to  impeach  the  validity  of  the 
alleged  sale  b\'  Emerson  to  the  plaintiflF. 

It  is  an  elementary  principle  that  no  contract  can  be  enforced,  nor 
any  damages  recovered,  for  the  breach  of  a  contract  or  promise  which 
contravenes  the  principles  of  the  common  law,  the  provisions  of  a  stat- 
ute, or  the  general  policy  of  the  law.     Metcalf  on  Contracts^  221. 

And  it  is  well  settled  in  this  State,  that  the  consideration  agreed  to 
be  paid  for  spirituous  liquors  sold  without  license,  cannot  be  recovered. 
The  sale  being  prohibited  b}-  statute,  and  the  vendor  being  liable  to  a 
criminal  prosecution  for  the  selling,  the  traffic  is  made  illegal,  and  con- 
tracts respecting  it  cannot  be  enforced.  Wherever  an  indictment  can 
be  sustained  for  the  illegal  sale,  there  the  price  cannot  be  recovered. 
Smith  V.  Grodfre}^  28  N.  H.  384,  and  cases  cited ;  Plumer  t;.  Smith, 
5  N.  H.  558 ;  Met.  on  Contracts,  225. 

The  reasons  which  lie  at  the  foundation  of  these  well-established 
principles  are  suggested  by  considerations  of  sound  public  policy.  The 
public  good  and  not  the  defendant's  advantage  is  the  controlling  con- 
sideration. Beach  t;.  Kezar,  1  N.  H.  185.  For  I  apprehend  the 
moral  instincts  of  courts  and  juries  would  naturally  revolt  against  the 
encouragement  of  a  defence  so  mean,  impudent,  and  contemptible. 

''The  objection,**  sa^'s  Lord  Mansfield,  in  Holman  v.  Johnson^ 
Cowp.  348,  ''  that  a  contract  is  immoral  or  illegal  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the 
defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed ;  but  it  is  founded  on  general  principles  of  polic}',  which  the 
defendant  has  the  advantage  of,  contrary  to  the  real  justice  as  between 
him  and  the  plaintiff;  not  for  the  sake  of  the  defendant,  but  because 
the  court  will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the  plaintiff 
and  defendant  were  to  change  sides,  and  the  defendant  were  to  bring 
his  action  against  the  plaintiff,  the  latter  would  then  have  the  advan- 
tage of  it ;  for  where  both  are  equally  in  fault,  potior  est  conditio  de^ 
fendentia."  The  law  in  such  cases  leaves  the  parties  where  it  finds 
them.  Chitty  on  Contracts,  731 ;  Bayley  v,  Taber,  5  Mass.  286 ; 
Robv  V.  West,  4  N.  H.  285. 

But,  generally  speaking,  the  validity  of  a  contract  is  to  be  decided 
by  the  law  of  the  place  where  it  was  made,  unless  it  was  agreed,  either 
expressly  or  by  tacit  implication,  that  it  should  be  performed  in  some 
other  place ;  and  then  the  general  rule  is,  that  the  contract,  as  to 
its  validity,  nature,  obligation,  and  interpretation,  is  to  be  governed 
by  the  law  of  the  place  of  performance.  Story  on  Conf.  of  Laws, 
§§  242,  280 ;  United  States  Bank  v.  Donnally,  8  Pet.  372 ;  Wilcox  v. 
Hunt,  13  Pet.  379;  Andrews  v.  Pond,  13  Pet.  65;  Don  v.  Lippman, 
5  CI.  &  F.  13;  Fergusson  v.  Fjffe,  8  CI.  A  F.  121.  Contracts,  valid 
by  the  law  of  the  place  where  they  are  made,  are  generally  valid 
everywhere,  jure  gentium^  and  by  tacit  consent  2  Kent's  Com. 
(ed/l866)  454. 

And  if,  in  the  place  where  the  contract  was  made,  the  policy  of  the 
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local  law  would  enforce  it,  it  will  also  be  enforced  in  the  jurisdiction 
to  which  a  partj*  ma}*  be  compelled  to  resort  for  the  application  of  his 
remedy  for  a  breach  of  the  foreign  contract. 

This  rule,  it  has  been  said,  is  founded  not  merely  in  the  convenience^ 
but  in  the  necessities  of  nations  and  States :  for,  otherwise,  it  would 
be  impracticable  for  them  to  carry  on  an  extensive  intercourse  and 
commerce  with  each  other. 

^*  Jus  aiUem  gentium  omni  humano  generi  commune  eat ;  nam  usu 
eocigente^  et  humanis  necessitatibus."     1  Inst  Lib.  1,  tit.  2,  §  2. 

Upon  the  foundation  of  this  doctrine  rests  the  whole  s^'stem  of  sales^ 
agencies,  credits,  and  negotiable  instruments;  ^'and,"  says  Judge 
Story,  '*  no  more  forcible  application  can  be  propounded  of  this  im- 
perial doctrine,  than  to  the  subject  of  international  private  contracts.'* 
Story's  Conf.  Laws,  §  242. 

With  peculiar  cogencj*  does  the  doctrine  apply  to  the  positive  neces- 
sities of  a  country  like  oura,  composed  of  thirty-seven  distinct  sover- 
eignties, in  strictness  wholly  independent  of  each  others'  local  laws, 
but  most  essentially  dependent  for  their  general  prosperity  upon  the 
deference,  respect,  and  regard  for  each  others'  peculiar  policy  which 
the  comity  of  nations  demands. 

But  there  is  an  important  exception  to  the  rule,  consisting  in  this : 
that  no  nation  or  State  is  bound  to  recognize  or  enforce  contracts 
which  the  Government  of  such  State  or  nation  may  deem  injurious  to 
its  own  interests  or  the  welfare  of  its  own  people,  or  which  are  in  fraud 
and  violation  of  its  own  laws.  Such  contracts  are  considered  as  nul- 
lities in  every  country  affected  by  such  considerations,  although  they 
may  be  valid  by  the  laws  of  the  place  where  the}-  are  made.  Stor}*'s 
Conflict  of  Laws»  §  244 ;  Andrews  v.  Pond,  13  Pet.  65. 

The  exception  is  important,  notwithstanding  the  imperative  neces- 
sity which  lies  al  the  foundation  of  the  rule;  for,  while  the  comity  of 
nations  and  States  will  alwa3's  regard  with  respect  and  consideration 
the  laws  and  customs  of  other  communities,  still  its  own  interests  and 
the  welfare  of  its  own  citizens  will  nevertheless  be  held  b}'  every  State 
in  paramount  consideration.  One  of  the  most  difficult  questions,  there- 
fore, with  which  the  courts  of  the  various  States  composing  the  Fed- 
eral Union  have  to  deal,  is  precisely  that  now  presented :  namely.  To 
what  extent  will  the  courts  go  in  sustaining  an  exception  that  takes 
out  of  the  general  rule  and  invalidates  a  contract  sought  to  be  enforced 
here,  which,  though  entirely  legal  in  the  jurisdiction  where  the  con- 
tract was  made,  is  regarded,  in  this  State,  as  contrary  to  morality  or 
the  provisions  of  our  local  statute  ? 

Viewed  in  the  light  of  all  these  suggestions,  the  principal  question 
presented  is,  whether  the  evidence  which  shows  that  Stewart  knew  or 
had  reasonable  cause  to  believe  that  Emerson,  at  the  time  of  the  sale 
to  him,  intended  to  transport  the  liquors  into  this  State,  to  be  here 
kept  and  sold  in  violation  of  our  laws,  would  constitute  a  defence,  if  the 
present  suit  were  brought  by  the  vendor  against  the  vendee  to  recover 
the  price  of  the  liquors. 
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In  coDsidering  this  matter,  we  are  not  for  a  moment  to  lose  sight  of, 
nor  to  underrate  the  importance,  the  imperative  necessity  for  the  en- 
forcement of  the  rule ;  and  we  are  to  admit  no  given  case  within  the 
exception,  unless  b}'  the  compulsion  of  a  necessity  demanded  by  local 
policy  or  positive  law. 

I  It  is  claimed  by  the  plaintiff  that  the  present  case  falls  within  the 
exception. 

The  case  of  Smith  v.  Godfrey,  before  cited,  must  be  regarded  as  de- 
cisive to  a  certain  extent  of  the  questions  involved  in  this  inquiry ;  and 
as  fully  sustaining  the  ruling  of  the  Judge  at  the  trial  term,  in  refusing 
to  give  the^r^^  branch  of  the  instructions  desired  by  the  plaintiff.  It 
is  there  held  that  '^  bare  knowledge  on  the  part  of  the  vendor  of  goods 
that  they  are  to  be  sold  in  another  State  contrary  to  the  laws  of  that 
State,  will  not  make  the  sale  of  the  same  illegal  in  the  State  where  the 
sale  is  not  prohibited.'*  It  is  also  there  held  that  the  price  of  goods 
sold  and  delivered  in  a  State  where  such  sale  is  legal,  and  where  noth- 
ing remains  to  be  done  by  the  vendor  to  complete  the  transaction,  and 
he  is  not  in  any  wa}'  to  be  further  connected  with  it,  may  be  recovered 
in  this  State,  where  such  sale  would  be  illegal.  **  Aliter,  if  it  be  an 
ingredient  in  the  contract  that  the  goods  shall  be  illegally  sold,  or  that 
the  seller  shall  do  any  act  to  assist  or  facilitate  the  illegal  sale." 

.  In  the  present  case,  it  is  conceded  that  the  sale  by  Stewart  to  Emer- 
son was  consummated  in  New  York,  that  the  goods  were  there  deliv- 
ered to  Emerson's  agent  and  that  the  sale  was  not  in  violation  of  the 
laws  of  that  State. 

The  only  remaining  question  then  is,  whether  this  case  is  brought 
within  the  exception  alluded  to,  because  of  the  mixture  of  any  ingre- 
dient in  the  original  contract  of  sale  providing  that  the  goods  should 
be  illegall}'  sold  by  Emerson,  or  by  any  act  of  Stewart,  aiding,  assist- 
ing, or  facilitating  the  illegal  sale  in  this  State.  But  there  is  no  evi- 
dence that  the  contract  of  sale  between  Stewart  and  Emerson  was 
complicated  by  any  ''ingredient"  concerning  the  subsequent  disposi- 
tion of  the  liquors  by  Emerson ;  and  the  '^  act "  of  assistance  or  facili- 
tation of  a  subsequent  illegal  sale  by  Emerson  was  neither  more  nor 
less  than  this:  *'0n  at  least  one  occasion  when  Stewart  was  at  the 
saloon,  he  virtually  solicited  orders  from  Emerson  for  liquors,"  bdiev- 
ing^  at  the  time,  that  Emerson  intended  to  re-sell  them  at  his  saloon 
in  New  Hampshire. 

It  does  not  appear,  nor  is  it  suggested,  that  Stewart  advised,  re- 
quested, or  encouraged  the  sale  of  the  liquors  by  Emerson  contrary  to 
law,  in  any  other  way  than  by  soliciting  him  to  purchase  them ;  nor 
that  he  had  any  participation  in  the  resale  otherwise  than  b}*  furnish- 
ing the  liquors  to  Emerson  for  a  price  which  does  not  appear  to  have 
been  regulated  by  any  consideration  relative  to  the  final  disposition  of 
the  property  by  Emerson.  Stewart's  connection  with  the  transaction 
terminated  with  his  delivery  of  the  goods  to  the  carrier,  an  agent  of 
EmeraoD)  in  New  Toric    It  does  not  even  appear  that  Stewart  had 
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any  actual  knowledge  of  Emerson's  purpose  or  intentions  with  regard 
to  the  disposition  of  the  liquors. 

The  authorities  bearing  more  or  less  directl}'  upon  the  subject  before 
us,  are  quite  numerous  and  somewhat  conflicting.  .  .  . 

There  can  be  no  doubt  that  the  plaintifiTs  general  proposition  is 
sound  —  that  the  mere  soliciting  another  to  commit  an  indictable 
offence  is  itself  indictable, — The  State  v.  Aver}*,  7  Conn.  267;  and 
also  that  the  inciting,  encouraging,  and  aiding  another  to  commit  a 
misdemeanor  is  itself  a  misdemeanor,  —  Russ.  on  Crimes  46,  47  ;  but 
it  is  one  thing  to  solicit  a  person  to  buy  liquors  in  the  ordinar}*  course 
of  lawful  trade,  and  another  and  verj*  different  thing  to  solicit  him  to 
sell  them  in  violation  of  law ;  see  Finch  t;.  Mansfield,  97  Mass.  89. 
And  it  is  one  thing  to  furnish  a  person,  by  means  of  a  lawful  sale  and 
purchase,  with  articles  which  the  purchaser  mai/y  and  probably  will, 
apply  to  an  improper  use,  and  another  and  ver}*  different  thing  to  in- 
cite, aid,  and  encourage  the  purcliaser  in  committing  an  offence  against 
law,  with  or  by  means  of  the  property  which  he  may  use  for  lawful  and 
proi)er  purposes. 

It  is  not  spirituous  liquors  only,  but  innumerable  kinds  of  merchan- 
dise,  which  may  be  applied  to  improper  and  unlawful  uses.  And  it 
would  be  wholly  impracticable,  as  well  as  unwise  and  unjust  (because 
restraining  to  an  unreasonable  extent  the  trade  and  commerce  of  the 
country),  to  require  the  vendor  of  all  sorts  of  merchantable  goods  to 
scrutinize  the  plans  and  purposes  of  the  purchaser  with  regard  to  the 
use  of  the  commodity,  and  to  sell  only  at  the  peril  of  forfeiting  the 
price  in  every  case  where  a  jury  might  find  that  the  seller  had  reason 
to  suppose  the  purchaser  intended  to  make  an  improper  or  unlawful 
use  of  the  article. 

Considerations  of  local  policy,  of  good  morals,  of  the  safety  of  soci- 
ety, and  the  protection  of  our  own  citizens  are  not  to  be  disregarded ; 
but  they  are  to  control  and  make  subservient  the  interests  of  com* 
merce  and  the  comity  of  States,  only  when  these  considerations  are  of 
unquestionable  preeminence.  The  requirement  of  what  is  too  loosely 
termed  public  policy  must  be  imperative,  admitting  of  no  doubt.  Till 
such  be  the  acknowledged  case,  the  reason,  logic,  precedent,  and 
authority  of  the  law  must  supersede  and  ignore  any  mere  system  of 
moral  principles,  however  pure  and  attractive,  or  however  efiScient  in 
the  abstract  it  may  seem,  for  the  proper  regulation  of  the  actions  and 
manners  of  men.  .  .  • 

Our  conclusion  will  have  been  anticipated ;  but  it  is  proper  to  make 
a  brief  practical  application  of  the  foregoing  considerations. 

Stewart  resided  in  New  York,  and  carried  on  there  a  lawfhl  busi- 
ness. In  the  regular  course  of  trade  he  filled  orders  for  liquors,  selling 
and  delivering  them  in  the  State  of  New  York,  as  he  might  lawfully 
do.  But,  when  he  sold  these  liquors,  he  had  reason  to  believe  and 
did  believe  that  Emerson  intended  to  resell  them  in  New  Hampshire ; 
and,  doing  business  here,  he  was  bound  to  take  notice  that  such  resale 
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of  the  liquors  b}*  Emerson  here  would  be  unlawfuL  Still,  it  seems  to 
us  too  clearly  settled  to  be  disputed,  that  the  contract  of  sale  was  not 
invalidated  by  reason  of  Stcwai't's  mere  knowledge  of  Emerson's  un- 
lawful designs. 

Stewart's  offence,  then,  which  is  said  to  taint  and  corrupt  the  con- 
tract of  original  sale,  consists  solely  in  soliciting  the  purchase  of  these 
liquors,  with  knowledge  that,  if  purchased,  Emerson  would  be  likely  to 
resell  them  contrary  to  law. 

But  Stewart  did  not  solicit  such  a  disposition  of  the  liquors  by  Emer- 
son ;  the  liquors  were  not  sold  to  him  with  a  view  to  such  dispositiun, 
or  to  any  disposition  of  them  by  Emei-son.  Stewart  neither  derived 
nor  contemplated  any  advantage  from  Emerson's  unlawful  dealings 
with  the  goods ;  the  pa^'ment  for  them  was  not  dependent  upon,  nor 
the  price  enhanced  by,  any  considerations  relating  to  Emeraon's  use  of 
them.  His  solicitation  was  that  of  traders  in  their  general  practice,  as 
expressed  in  their  advertisements  and  circulars  —  ^^  Your  patronage  is 
respectfully  solicited" — and  Stewart's  connection  with  the  matter  ter- 
minated with  the  delivery  of  the  goods  to  Emerson's  agent  in  New 
York. 

We  are  of  the  opinion  that  this  solicitation,  accompanied  by  the 
vendor's  knowledge  of  Emerson's  course  of  business  and  his  belief 
that  these  liquors  would  probably  be  disposed  of  in  accordance  with 
that  course  of  business,  does  not  bring  the  case  within  the  nile, 
whereby  contracts  affected  by  illegal  considerations  have  been  invali- 
dated, nor,  as  we  think,  does  it  come  within  the  principle  which  lies  at 
the  foundation  of  those  wholesome  maxims  of  the  law  which  this  plafn- 
tiff  has  invoked ;  none  of  which  are  infringed  or  sought  to  be  impaired 
by  this  decision. 

Moreover,  we  cannot  lose  sight  of  the  fact  that  there  is  no  evidence, 
and  of  course  there  can  bo  no  presumption  in  law  (but  rather  the  con- 
trary), that  these  liquors  were  resold  by  Emerson  at  all.  They  may 
have  been  used,  contrary  to  the  original  intent  of  the  purchaser,  for 
personal  or  family  use,  or  for  lawful  chemical  or  mechanical  purposes, 
bj'  the  vendee,  or  they  may  have  been  taken  by  him  to  a  State  where 
the  sale  of  such  goods  was  not  prohibited  by  law. 

"  Intention,"  says  Mr.  Justice  Smith,  in  Bell  v.  Woodward,  47  N.  H. 
540,  ''  is  subject  to  change ;  and  a  naked  intention,  where  no  act  has 
been  done,  is  not  admissible  as  tending  to  show  a  probability  that  the 
intention  will  thereafter  be  carried  into  effect.'' 

We  are  bound  to  look  at  the  contract  alone,  quite  independent  of  sub- 
sequent transactions  growing  out  of  it.  The  contract  was  ended  when 
Stewaii;  delivered  the  goods ;  and  subsequent  dealings  with  the  prop- 
erty b}'  Emerson  or  others,  either  in  furtherance  of  or  contrary  to  the 
original  design  of  the  purchaser,  cannot  relate  back  to  the  original  sale, 
and  make  that  illegal  which,  at  the  conclusion  of  the  original  contract, 
was  not  illegal. 

Suppose  the  vendor  understands  that  the  vendee  wants  the  liquor  for 
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an  honest  and  lawfiil  purpose.  Still  he  puts  into  his  hands  the  means 
of  violating  the  law.  The  buyer  in  fact  intends  to,  and  does,  violate 
the  law.  Clearly  the  sale  would  be  legal  and  valid.  Shall  the  vendor^s 
misunderstanding  of  the  purchaser's  intentions;  then,  taint  the  original 
contract  by  retroaction? 

Suppose  again,  that,  for  the  sake  of  the  argument,  we  concede  that 
mere  knowledge  of  an  existing  intention  to  violate  the  law  by  the  pur- 
chaser rendera  the  coutract  of  sale  void.  The  illegal  sale  by  the  origi- 
nal vendor  is  made ;  the  contract  is  ended ;  it  is  a  void  contract.  But 
the  purchaser  changes  his  mind,  becomes  converted  to  the  wholesome 
doctrine  of  temperance,  and  destroys  the  liquor,  or  uses  it  for  lawful 
purposes.  Does  the  subsequent  diversion  of  purpose  b}'  the  purchaser 
relate  back  to  the  original  contract,  so  that  now  the  original  vendor  can 
invoke  our  aid  to  recover  the  price  fixed  by  the  original  invalid  and  un- 
lawful sale  ? 

Not  only  upon  authority,  but  upon  correct  principle,  we  are  com- 
pelled to  disallow  the  plaintiff's  positions.  The  substance  of  the  de- 
cision in  Smith  v.  Godfrey  is,  that  the  vendor's  claim  to  recover  for  the 
price  of  spirituous  liquors,  sold  with  knowledge  of  the  purchaser's  in- 
tention to  resell  them  contrarj*  to  law,  will  not  be  denied,  unless  it  be 
*^  an  ingredient  in  the  contract  that  the  goods  shall  be  illegall}-  sold,  or 
that  the  seller  shall  do  some  act  to  assist  or  facilitate  the  illegal  sale." 

The  present  case  does  not  differ  fi'om  that,  unless  the  mere  solicitation 
by  Stewart  shall  be  regarded  as  an  ingredient  in  the  contract  that  the 
goods  shall  be  illegally  sold,  or  unless  such  mere  solicitation  shall  be 
considered  an  act  assisting  or  facilitating  the  subsequent  illegal  sale. 

The  term  solicitation,  here,  cannot  have  any  forced  or  unusual 
meaning.  There  is  scarcely  ever  a  sale  and  purchase  among  traders, 
without  solicitation  by  the  seller.  We  are  unable  to  regard  the  circum- 
stance of  such  solicitation  as  of  any  importance  whatever,  as  affecting 
the  subsequent  contract  of  sale  by  Stewart,  much  less  the  later  disposi- 
tion of  the  goods  by  Emerson. 

It  has  been  urged  in  argument  that  the  moral  sense  of  this  commu- 
nity requires  us  to  place  this  case  within  the  exception  to  the  rule  of 
comity  which  is  ordinarily  applied  to  foreign  contracts,  and  to  apply  to 
the  sale  of  spirituous  liquors  the  principle  which  should  be  applied  in 
the  case  of  the  sale  of  a  deadly  poison  to  a  murderer^  with  knowledge 
of  his  intentions. 

We  have  no  disposition  to  discountenance  or  oppose  the  doctrine  of 
the  immorality  or  the  positive  sinfulness  of  the  indiscriminate  sale  of 
spirituous  liquors,  even  if  this  were,  as  it  is  not,  the  appropriate  place 
or  tribunal  for  considerations  of  this  character.  But  the  remedy  for 
the  suppression  of  intemperance  cannot  be  afforded  by  courts  of  law, 
at  the  sacrifice  and  violation  of  established  legal  principles  and  rules. 
The  philanthropy  of  the  courts  is  not  to  be  exemplified  by  despotism 
and  the  exercise  of  arbitrary  power.  Courts  act  in  the  forms  and  by 
the  rules  of  law,  expressed  by  legislative  will ;  and  when  the  plaintiff, 
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here,  tells  ns  that  the  course  of  legialatioa  Id  this  State,  by  its  ezprea- 
■ioa  of  repagnance  to  the  traffic  in  spiritoous  liquora,  calla  upon  us,  by 
judicial  power,  to  annul  this  contract,  wc  cannot  agree  with  him ;  but 
our  reply  is,  such  legislative  expression  is  not  given,  Year  after  year, 
and  step  by  step,  the  legislators  of  this  State  have  proceeded  with  their 
enactments  relative  to  intemperance  and  the  sale  of  intoxicating  drinks, 
mindful  of  the  course  of  legislation  in  neighboring  commonwealths) 
borrowing  here  a  little  and  there  a  little  ^m  the  laws  of  other  juris- 
dictions; avoiding,  likewise,  in  some  instances,  the  example  of  other 
legislators. 

Zealous  reformers,  constantly  agitating  this  subject,  cannot  have  been 
nnmindful  of  the  legislation,  heretofore  alluded  to,  in  Massachusetts 
and  Connecticut,  whereby  such  a  sale  as  this  was  there  made  ineffect- 
ual, by  force  of  express  law. 

Nothing  could  have  been  easier  or  simpler  than  for  our  legislators 
to  have  said,  if  such  had  t>een  their  will,  or  such  in  their  judgment  the 
will  or  desire  of  their  constituents,  *'  No  action  of  any  kind  shall  be 
had  or  maintained  in  any  court  for  the  price  of  any  spirituous  or  in- 
toxicating liquor  sold  in  any  other  State  for  the  purpose  of  being 
brought  into  this  State,  to  be  here  kept  or  sold  in  violation  of  law, 
nnder  such  circumstances  that  the  vendor  would  have  reasonable  cause 
to  believe  that  the  purchaser  entertained  such  illegal  purpose."  But 
they  did  not  say  it,  as  Masssohusetts  and  Connecticut  did;  and  having 
seen  fit  to  stop  short  of  this  point  in  the  progress  of  reform,  it  cannot 
be  required  of  the  courts  that  they  should  go  further  then  the  law- 
makers themselves,  and  usurp  their  legitimate  functions. 

It  cannot  be  said  tha<  the  public  policy  of  this  State  forbids  the 
enforcement  of  thit  contract,  and  approves  the  gross  immorality  and 
dishonesty  which,  alone,  could  prompt  such  a  defence,  when  made  by 
the  purchaser. 

In  Massachusetts,  as  we  have  seen,  the  mandate  of  legislative  power 
was  laid  upon  the  courts,  with  respect  to  contracts  like  this;  and  will- 
ingly obedient  thereto,  such  contracts  were  declared  illegal,  and  naities 
seeking  their  enforcement  were  turned  out  of  court.      In 
mandate  was  withdrawn,  the  statute  of  1855  was  repealed 
men  law  revived,  and  then  the  vendor  of  goods,  in  a  State 
sale  was  lawful,  came  to  the  courts  of  Massachusetts  to  rec< 
such  a  contract,  and  under  exactly  such  circumstances  as  sn 
present  case,  and  had  his  claim  allowed. 

This  court,  it  is  to  be  presumed,  will  not  be  reluctant  to  e 
laws  in  the  spirit  of  their  purpose  and  intent  We  sit  here 
our  own  will,  nor  to  make  laws ;  nor  to  administer  them  ac 
our  own  uotions,  but  by  prescribed  rules. 

The  legislature  may  interfere,  if  the  public  good  demands  i 
gent  laws.  Such  enactments  as  we  have  referred  to  in  Hai 
and  Connecticut  do  not,  in  any  d^ree,  conflict  with  any  of 
slitiitionnl  i>rinciples  which  are  established  for  the  protection 
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rights  or  private  property.  Ck)oley  on  Conatitational  Limitations  596, 
597;  Webster  v.  Munger,  8  Graj,  587 ;  Reynolds  v.  Geary,  26  Conn. 
179. 

But  so  long  as  the  people  do  not  thus  express  their  will,  through  the 
forms  of  constitutional  legislation,  we  are  bound  to  adhere  to  the  prin- 
ciples which  lie  at  the  foundation  of  our  commercial  prosperity,  and  to 
admit  no  case  within  the  exception  to  the  rule  which  those  principles 
have  established,  unless  the  demand  is  enforced  by  stronger  considera- 
tions than  the  present  case  presents  to  our  minds. 

Our  conclusion  is  that  there  was  no  error  in  the  refusal  to  give  to 
the  jury  the  instructions  desired  by  the  plaintiff. 

Judgment  on  the  verdict. 

Sargent,  Doe,  and  Ladd,  JJ.,  concurred. 

Bellows,  C.  J.,  dissenting.  .  .  .  The  question  then  is,  whether  our 
courts  are  required,  as  matter  of  comity,  to  enforce  a  contract  made 
abroad  in  favor  of  a  citizen  of  another  country,  which  it  would  not 
enforce  in  favor  of  one  of  our  own  citizens,  upon  the  ground  that  it 
was  a  contract  knowinglj*  made  to  furnish  the  means  of  violating  a 
positive  law  of  our  own  State,  and  conti-arj*  to  public  policy. 

In  considering  this  question,  it  is  readily  conceded  that  the  author- 
ity of  Smith  V,  Godfrey  should  not  hastily  be  disr^arded  or  ovei-thrown 
without  the  most  cogent  reasons  for  it ;  but  there  are  circumstances  to 
be  considered  that  in  my  Judgment  materially  diminish  its  weight  at  the 
present  time. 

That  decision  was  in  1854 ;  and  since  then  the  law  in  respect  to  the 
traffic  in  spirituous  liquors  has  undergone  a  great  change,  so  that 
there  can  now  be  no  question  that  the  traffic  in  soch  liquors,  contrary 
to  law,  is  immoral.  Immoral,  not  only  because  it  is  a  violation  of  pos- 
itive law,  which  is  everywhere,  of  late  years,  coming  to  be  regarded  as 
of  itself  immoral ;  but  immoral,  because  in  its  consequences  it  is  highly 
destructive  to  the  peace,  good  order,  and  morals  of  societj',  the  fruit- 
ful parent  of  crime,  povert}-,  insanity,  and  almost  every  form  of  human 
debasement  and  suffering.  Intemperance,  indeed,  is  the  master  vice 
of  the  vig<^^  and  imperatively  calls  for  the  united  exeitions  of  all  the 
wise  and  the  good  in  the  community  to  find  some  remedy  for  its  great 
and  growing  evils  ;  and  I  cannot  but  regard  the  illegal  traffic  in  spirit- 
uous liquors  as  clearly  immoral. 

It  is  also  to  l)e  observed,  that  since  the  decision  in  Smith  v.  Godfrey, 
the  case  of  Cutler  7^  Welsh,  43  N.  H.  497,  was  decided,  settling  fully 
the  doctrine  that  furnishing  means  to  violate  a  positive  law  of  the 
State  is  in  itself  illegal,  though  the  act  is  not  malum  in  «e,  and  a  con- 
tract arising  out  of  it  cannot  be  enforced  in  this  State;  thus  repudiat- 
ing the  doctrine  of  Faikney  v,  Beynous,  4  Burr,  2069,  and  Petrie  v. 
Hannay,  3  T.  R.  418,  and  qualifying  materially  the  doctrine  of 
Holman  v.  Johnson,  Cowp.  841. 

Looking  at  the  question  in  its  broadest  aspebtSi  it  is  this :  whether 
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a  safe  of  liquors,  made  bj'  a  citizeo  of  aoother  State,  ta  tbat  State,  to 
a  oiUzen  of  this  State,  to  be  brought  here  and  sold  in  violation  of  our 
laws,  the  seller  knowing  that  such  is  the  purpose,  is  to  be  regarded  by 
our  courte  aa  valid  aod  to  be  enforced. 

The  purpose  of  the  buyer  in  this  purohase  is,  to  violate  our  laws,  to 
conirait  an  indictable  oSe&ce ;  and  the  seller  knows  it.  Is  he  not  then 
himsvlf  morally  guUtj  of  the  same  offence,  when  he  knowingly  puts 
Into  the  hands  of  another  the  means  of  committing  it? 

Does  it  change  the  character  of  the  act  morally,  Ih^t  when  he  does 
so  he  stands  the  other  side  of  the  State  line,  where  he  fully  under- 
stands what  our  law  is,  and  that  the  offence  is  to  be  committed?  Does 
it  not  come  within  the  strong  denunciations  of  Eyre,  C.  J.,  in  Light- 
foot  V.  Tenant,  1  B.  &  P.  551,  Just  the  same  as  if  he  stood  on  the  New 
Hampshire  side  of  the  line? 

Take  the  case  of  money  lent  to  game  with,  or  weapons  furnished  to 
commit  a  crime  with,  or  to  make  war  on  a  nation  with  whom  we  are 
at  peace :  can  the  character  of  the  act  depend  on  the  locality  of  the 
State  line,  whether  on  the  one  side  or  the  other  of  the  parties,  when 
making  the  contract? 

In  foro  c&rucientia,  it  is  undeniable  that  there  can  be  no  difference. 
If  the  acts  were  done  in  tbis  State,  it  is  clear  that  no  court  here  would 
enforce  a  contract  growing  out  of  them ;  and  so  it  would  be  if  done  out 
of  the  State,  but  by  citizens  of  this  State,  as  is  shown  by  the  cases  of 
Biggs  V.  Lawrence,  3  T.  R  454,  and  Clugas  v.  Penaluna,  4  T.  R.  466. 

What  principle  then  of  comity  requires  us  to  enforce  such  a  contract 
in  favor  of  a  citizen  of  another  State,  when  his  contract  is  made  with 
(UU  knowledge  of  ite  object,  and  has  the  same  moral  taint  that  would 
deprive  a  citizen  of  our  own  State  of  all  remedy  ? 

The  purpose  of  the  buyer  being  to  break  our  laws,  the  seller,  having 
knowledge  of  it,  must  be  regarded  as  participating  in  the  offence,  — as 
aparty  toasale,  made  to  defraud  creditors,  is  held  to  participate  in  that 
intent  if  he  had  knowledge  of  it,  whether  he  reallj'  Lad  any  purpose  to 
dcfi-aud  anybody  or  not. 

And  so  it  is  generally  in  such  things,  — a  person  having  knowledge 
of  an  act  of  fraud  and  in  any  way  lending  his  aid  to  effect  it,  is  deemed 
a  party  to  it,  whatever  bis  real  motive. 

As  to  Holman  v.  Johnson,  it  is  clear  tbat  Lord  Mansfield 
the  contract  not  to  be  immoral,  and  upon  the  ground  that 
laws,  as  well  as  the  offences  against  them,  are  all  pontivx 
not  malum  in  te.  His  view  of  the  subject  is  seen  in  the 
that  no  country  ever  takes  notice  of  the  revenue  laws  of  an< 

Had  that  great  Judge  regarded  the  contract  as  immoral,  t 
no  doubt  that  his  decision  would  have  been  the  other  way. 

Whatever  might  have  been  the  view  in  respect  to  the  I 
revenue  law  by  a  citizen  of  a  foreign  country,  we  can  e 
doubt  that  it  is  an  immoral  act  in  such  citizeo  to  aid  in  a  ' 
the  laws  for  the  suppression  of  intemperance,  by  furnishing 
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the  parpose,  and  of  a  character,  to  enable  her  to  make  a  display  ;  and 
he  sajs  that  the  decision  was  upon  the  ground  that  the  act  of  supplying 
a  female  engaged  in  such  immoral  practices  would  warrant  a  Jury  in 
finding  that  the  articles  were  intended  to  facilitate  the  objects  of  her 
vocation ;  and  he  saj's  that  sales  under  such  circumstances  may  well 
be  presumed  to  have  been  made  with  the  intent  to  facilitate  the  objects 
of  the  purchaser,  and  if  so,  then  the  contract  is  clearly  void. 

He  also  says  that  different  rules  have  been  sometimes  applied  in 
the  construction  of  contracts  made  for  the  sale  of  goods  in  one  country-, 
intended  to  be  exported  into  another  in  violation  of  its  revenue  laws  ; 
but  he  declines  to  enter  that  field  of  inquiry',  as  such  a  question  is  not 
raised,  although  the  liquors,  the  subject  of  the  suit,  were  sold  in  Rhode 
Island  to  be  used  in  Massachusetts,  the  sale  being  vaUd  by  the  laws  of 
the  State  where  it  was  made. 

If  the  liquors  were  sold  with  the  full  knowledge  that  the  buyer  was 
to  sell  them  in  this  State  in  violation  of  our  laws,  a  jury  could  not  fail 
to  find  that  the  sale  was  made  to  facilitate  and  aid  the  buyers  in  such 
violation. 

What,  indeed,  could  more  decisively  aid  in  such  breach  of  the  law 
than  to  furnish  him  upon  credit  with  the  very  means  to  do  it,  knowing 
that  they  are  to  b®  so  used. 

It  would  be  a  reproach  to  the  intelligence  of  a  jury  to  suppose  that 
the}'  could  hesitate  so  to  find  it,  or  to  find  that  this  was  encouraging 
the  buyer  to  violate  the  law. 

The  fact  is,  that  in  all  cases  where  one  man  furnishes  another  with 
the  means  to  commit  a  crime,  knowing  that  the}*  are  to  be  so  used,  the 
law  deems  him  to  be  a  participant  in  the  guilt  of  the  offence ;  and  this 
applies  in  its  full  force  to  the  case  under  consideration.  Nor  is  it  any 
answer  to  say  that  the  original  intention  of  the  buyer  may  be  aban- 
doned, and  the  liquors  sold  elsewhere,  and  lawfully ;  but  if  the  law  is 
in  fact  broken,  and  the  seller  furnishes  the  means  to  do  it  knowing  that 
they  are  to  be  so  used,  he  cannot  be  excused  by  the  fact  that  the  means 
might  have  been  otherwise  used,  any  more  than,  in  case  he  had  fur- 
nished another  with  arsenic  to  poison  a  man,  he  could  be  excused  by 
alleging  that  it  might  not  have  been  used  for  the  purpose  for  which  it 
was  furnished,  or  that  it  might  not  have  been  effectual.  In  truth,  when 
liquor  dealers  across  the  line  of  our  State  are  habitually  aiding  our 
citizens  in  the  violation  of  laws  made  for  the  protection  not  only  of  the 
public  morals,  but  of  the  verj-  lives  of  our  people,  there  is  an  impu- 
dence in  coming  to  our  courts,  and  asking  them  to  enforce  contracts 
growing  out  of  such  traffic,  that  is  almost  sublime. 

It  is  obvious  that  they  are  doing  all  they  can  do  to  render  inoperative 
a  law  which  the  courts  are  bound  to  enforce  so  long  as  it  remains  on 
the  statute  book  ;  and  then  they  ask  the- same  courts  to  protect  them 
in  these  efforts  to  break  down  our  laws,  by  treating  their  contracts  as 
meritorious  and  legal. 

To  do  this  would  be  extending  the  doctrine  of  comity  to  a  point 
altogether  inconsistent  with  the  public  safety. 
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B}'  oar  law8  no  spiritooos  liquors  can  be  sold  here  except  by  agents 
duly  appointed  by  law ;  and  to  ensure  the  sale  of  pure  liquors  only, 
these  agents  are  required  to  purchase  of  persons  designated  by  the 
goyemor  alone ;  and  those  persons  are  required  to  give  bonds  to  ensure 
the  furnishing  of  pure,  unadulterated  liquors.  With  a  full  knowledge 
of  these  provisions  and  in  utter  disregard  of  them,  liquor  dealers 
across  the  line  systematically  endeavor  to  nullify  these  provisions,  and 
deprive  us  of  all  security  against  the  Introduction  of  adulterated  and 
poisonous  liquors;  and  the  argument  is,  that  their  conspiracies  against 
our  laws  are  carried  on  beyond  the  limits  of  this  State,  and  therefore 
we  are  bound  to  regard  them  as  not  only  not  illegal,  but  of  such  a 
character  that  our  courts  are  bound  to  enforce  contracts  made  to  ac- 
complish this  nullification  of  our  laws. 

If  this  be  so,  it  is  due  to  a  decision  made  long  ago  by  a  very  eminent 
judge  in  a  matter  involving  few  of  the  moral  aspects  of  the  present 
question,  and  upon  views  and  doctrines  which  have  since  been  dis- 
carded or  modified,  and  which  decision  has  been,  incautiously,  as  I 
think,  followed  in  many  subsequent  cases. 

I  feel  sure,  however,  that  this  doctrine  cannot  stand  the  test  of  a 
careAil  examination  upon  principle,  and  I  therefore  am  ready  to  hold 
that  comity  does  not  require  us  to  enforce  the  contract  now  in  ques- 
tion. Upon  these  views  I  am  compelled  to  dissent  from  the  opinion  of 
the  majority  of  my  brethren.^ 

Smith,  J.,  concurred. 


FLAGG  V.  BALDWIN. 

Court  of  Errors  akd  Appeals,  New  Jersey.     1884. 

[Reported  88  yeto  Jeney  EquUy,  219.] 

Magib,  J.'  The  bill  in  this  case»was  filed  for  the  foreclosure  of  a 
mortgage  made  by  Jennie  M.  Flagg  and  William  L.  Flagg,  her  hus- 
band (who  are  the  appellants),  to  Abram  F.  Baldwin  (who  is  the 
respondent) ,  upon  lands  in  this  State,  to  secure  the  payment  of  appel- 
lants' bond.  The  bond  and  mortgage  were  dated  August  26,  1880. 
The  bond  was  in  the  ordinary  form  of  a  money  obligation  and  was  con- 
ditioned for  the  paj'ment  to  respondent  of  $11,563.44,  with  interest,  on 
demand.    The  mortgage  recited  that  it  was  intended  to  secure  the 

^  In  accordance  with  the  opinion  of  the  OMJority,  see  Webber  v.  Donnelly,  88  Mich. 
468.  Contra,  Webster  v.  Hunger,  S  Gray,  584  (but  aee  Frank  v.  O'Neil,  125  Mass. 
478) ;  Terrill  v.  Bartlett,  21  Vt.  184.  If  the  agent  of  the  seller,  cognizant  of  the 
buyer's  illegal  purpose,  solicits  the  order  within  the  State,  no  recoyery  can  be  had 
though  the  sale  was  valid  where  made.  Wilson  v.  Stratton,  47  Me.  120 ;  Jones  v. 
Surprise,  64  N.  H.  248,  9  Atl.  884.  —Eo. 

*  Part  of  the  opinion  is  omitted. «—  Ed. 
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It  has  not  been  urged,  nor  does  there  seem  to  be  groand  for  contend- 
ing, that  the  transactions  in  question  were  such  as  by  the  common  law 
would  not  be  enforced. 

We  are  therefore  required  to  determine  whether  these  contracts, 
made  in  the  State  of  New  York,  and  presumed  to  be  governed,  as  to 
their  validitj',  bj  the  doctrines  of  the  common  law  and  not  objection- 
able thereunder,  are  to  be  enforced  in  this  State. 

The  common  law  under  which  such  contracts  were  enforceable  has 
been  here  altered  by  the  passage  of  the  act  against  gaming  above  te* 
ferred  to.  By  the  first  section,  all  wagers,  bets,  or  stakes,  made  jto 
depend  on  any  lot,  chance,  casualty,  or  unknown  or  contingent  event, 
are  declared  to  be  unlawful  By  the  third  section,  all  bonds,  mort- 
gages, or  other  securities  made  or  given,  where  the  whole  or  any 
part  of  the  consideration  shall  be  for  money  laid  or  betted  in  violation 
of  the  first  section,  or  for  repaying  money  knowingly  advanced  to  help 
or  facilitate  such  violation,  are  declared  to  be  utterlj'  void. 

If  tlie  contracts  now  sought  to  be  enforced  would  be  obnoxious  to 
these  provisions  of  our  statute,  if  made  in  this  State,  are  we  to  enforce 
them  because  made  in  New  York,  where  we  are  bound  to  presume  the 
common  law  exists  unaltered? 

The  enforcement  of  a  foreign  law  and  contracts  dependent  thereon 
for  validity,  within  another  jurisdiction  and  by  the  courts  of  another 
nation,  is  not  to  be  demanded  as  a  matter  of  strict  right  It  is  per- 
mitted, if  at  all,  only  from  the  comity  which  exists  between  States  and 
nations.  Everj"  independent  community  must  Judge  for  itself  how  far 
this  comity  ought  to  extend.  Certain  principles  are  well-nigh  univer- 
sally recognized  as  governing  this  subject.  It  is  everywhere  admitted 
that  a  contract  respecting  matter  malum  in  ^,  or  a  contract  contra 
bonos  mores^  will  not  be  enforced  elsewhere,  however  enforceable  by 
the  lex  loci  contractus.  An  almost  complete  agreement  exists  upon  the 
proposition  that  a  contract  valid  where  made  will  not  be  enforced  by 
the  courts  of  another  country,  if,  in  doing  so,  they  must  violate  the 
plain  public  policy  of  the  country  whose  jurisdiction  is  invoked  to  en- 
force it,  or  if  its  enforcement  would  be  injurious  to  the  interest  or  con- 
flict with  the  operation  of  the  public  laws  of  that  oountr}'.  Story's 
Confl.  Laws,  §  244;  1  Addison  Cont.  §  241;  Forbes  v.  Cochrane^ 
2  B.  &  C.  448;  Grell  v.  Levy,  16  C.  B.  (n.  a.)  73;  Hope  v.  Hope, 
8  De  G.,  M.  &  G.  781 ;  2  Kent's  Ck>m.  475;  Bank  of  Augusta  v.  Earle, 
18  Pet.  519;  Ogden  v.  Saunders,  12  Wheat  213;  Blanchard  v.  Russell, 
13  Mass.  1.  This  proposition  has  been  announced  and  applied  in  our 
own  State.  Varnum  v.  Camp.  1  Gr.  326;  Frazier  v.  Fredericks,  4  Zab. 
162 ;  Moore  v.  Bonnell,  2  Vr.  90;  Bentley  v.  Whittemore,  4  C.  £.  Gr. 
462 ;  WaUon  v.  Murray,  8  C.  £.  Gr.  257 ;  Union  L.  &  £.  Ck>.  v.  Erie 
R.  Co.,  8  Vr.  23. 

Since  the  courts  of  each  State  must,  at  least  in  the  absence  of  posi- 
tive law,  determine  how  far  comity  requires  the  enforcement  of  foreign 
contracts,  it  results  that  there  is  contrariety  of  view,  and  the  proposi- 
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tion  above  stated  is  not  universally  admitted.  Thus,  in  New  York,  a 
contract  made  in  Kentucky,  under  a  law  of  that  State,  establishing  a 
lottery  for  the  benefit  of  a  college,  was  upheld,  notwithstanding  the 
law  of  New  York  prohibiting  lotteries.  Com.  of  Ky.  t;.  Bassford, 
6  Hill,  526.  Chief  Justice  Nelson  limited  the  cases  of  contracts  not 
enforceable,  though  valid  where  made,  to  such  as  are  plainly  contrary 
to  moralit}'.  He  gave  no  consideration  to  the  doctiine  elsewhere  set- 
tled, that  excludes  from  enforcement  contracts  opposed  to  the  public 
policy  or  violative  of  a  public  law  of  the  place  of  enforcement  In 
this  view,  he  seems  to  be  sustained  by  the  court  of  appeals.  Thatcher 
V.  Morris,  11  N.  Y.  437. 

So,  in  Massachusetts,  a  contract  arising  out  of  a  completed  sale  of 
lottery  tickets,  in  a  State  where  such  sale  was  lawful,  was  enforced  by 
the  courts,  although  such  sale  was  there  prohibited  by  statute.  Mcln- 
tyre  v.  Parks,  8  Mete.  207.  But  there  was  no  discussion  of  principles 
by  the  court. 

The  courts  of  this  State  have  expressed  and  enforced  different  views. 
Thus,  in  Varnum  v.  Camp,  1  Gr.  826,  the  question  of  the  validity  of  a 
foreign  assignment  for  the  benefit  of  creditors  came  before  the  Supreme 
Court  The  assignment  was  made  in  New  York,  and  was  assumed  to 
be  valid  by  the  law  of  that  State.  It  created  preferences,  and  by  the 
law  of  this  State  was  fraudulent  and  void.  The  assignment  was  held 
unenforceable  here.  Chief  Justice  Ewing,  whose  opinion  was  adopted 
by  the  court,  puts  the  decision  distinctly  upon  the  ground  that  the 
assignment  was  one  in  violation  of  the  policy  of  our  laws,  in  hostility 
with  their  provisions,  and  which  they  declared  to  be  fraudulent  and  void. 
In  Bentley  v.  Whittemore,  4  C.  £.  Gr.  462,  a  similar  question  arose  in 
this  court,  and  the  doctrine  of  Varnum  v.  Camp  was  restated  and 
affirmeii.  The  application  of  the  doctrine  was,  however,  limited  to  the 
protection  of  the  residents  and  citizens  of  this  State,  for  whose  benefit 
its  public  policy  was  held  to  be  adopted.  With  respect  to  non-resi- 
dents, or  citizens  of  other  States,  it  was  held  that  comity  would  require 
the  recognition  of  foreign  assignments  if  valid  where  made.  Watson 
V,  Murray,  iM  $upra^  was  the  case  of  a  bill  filed  for  an  account  of  a 
partnership  transaction  in  a  lottery  in  another  State,  where  such  a 
transaction  was  claimed  to  be  lawful.  The  bill  was  dismissed  on  the 
advice  of  Vice  Chancellor  Dodd.  His  conclusion  was  that  such  a 
transaction,  though  valid  where  made,  should  not  be  enforced  here, 
because  it  was  in  violation  of  a  public  law  of  this  State,  and  within 
the  exceptions  to  the  rule  of  comity  requiring 'the  enforcement  of  for- 
eign contracts.  He  further  argued  that  lotteries  are  not  only  illegal, 
but  are  to  be  Judicially  considered  to  be  immoral.  It  is  unnecessary 
to  determine  how  far  that  view  can  be  sustained.  But  with  the  con- 
clusion arrived  at  I  unhesitatingly  agree.  It  is  in  accord  with  the 
decisions  in  Varnum  v.  Camp  and  Bentley  v.  Whittemore.  It  seems 
to  me  that  no  court  can,  on  full  consideration,  deliberately  adopt  a 
rule  that  will  require  the  enforcement  of  foreign  contracts,  violative 
VOL.  III. — 80 
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of  the  public  laws  and  subverslye  of  the  distinct  public  policy  of  the 
counti^  whose  laws  and  policy  they  are  bound  to  enforce.  No  camitas 
inter  communitcUes  can  compel  such  a  sacrifice. 

The  limitations  on  the  rule  laid  down  in-Bentley  v.  Whittemore  do 
not  come  in  question  in  this  case.  It  appears  that  Mrs.  Fiagg  was,  in 
fact,  a  resident  of  this  State  at  the  time  these  contracts  were  made,  and 
there  is  nothing  to  show  a  change  of  residence. 

We  are  brought,  then,  to  the  question  whether  our  law  against 
gaming  is  such  a  public  law  and  establishes  such  a  public  policy  as 
to  require  us  to  refuse  to  enforce  foreign  contracts  in  conflict  with  it^  in 
a  case  like  that  under  consideration.  I  think  this  question  must  be  an- 
swered in  the  affirmative. 

It  is  true  that,  in  Dolman  v.  Cook  and  Campion  v,  Eille,  itbi  supra^ 
foreign  contracts,  valid  by  the  law  of  the  State  where  made,. were  en- 
forced here,  although  by  our  law  they  were  usurious  and  declared  to 
be  void.  No  consideration  seems  to  have  been  given  to  the  question 
whether  our  usury  law  was  such  a  law  and  evinced  such  a  public  policy 
as  required  us  to  refrain  from  enforcing  foreign  contracts  in  conflict 
with  it.  As  we  have  seen,  that  consideration  led  our  courts  to  reject 
foreign  assignments  violative  of  our  laws,  where  the  interests  of  our 
own  citizens  were  concerned.  But  a  plain  distinction  at  once  pre- 
sents itself  between  a  usury  law  and  a  law  regulating  assignments  for 
the  benefit  of  creditors,  or  a  law  against  gaming.  One  afiects  onh'  the 
parties  to  the  contract,  and  is  framed  for  the  protection  of  the  borrower. 
The  others  relate  to  the  public  or  classes  of  the  public  who  are  inter- 
ested therein  and  affected  thereby. 

But  our  law  against  gaming  goes  further  than  to  merely  prohibit 
the  vice  or  avoid  contracts  tainted  with  it  It  declares  it  unlawful, 
and  so  puts  the  contracts  bcj'ond  the  protection  of  the  laws  or  the 
right  of  appeal  to  the  courts.  The  reason  and  object  of  the  law  are 
obvious.  The  vice  aimed  at  is  not  only  injurious  to  the  person  who 
games,  but  wastes  his  property,  to  the  injury  of  those  dependent  on 
bim,  or  who  are  to  succeed  to  him.  It  has  its  more  public  aspect, 
for  if  it  be  announced  that  a  trustee  has  been  false  to  his  trust,  or  a 
public  officer  has  embezzled  public  funds,  by  common  consent  the 
first  inquiry  is  whether  the  defaulter  has  been  wasting  his  property 
in  gambling. 

In  my  judgment,  our  law  against  gaming  is  of  such  a  character, 
and  is  designed  for  the  prevention  of  a  vice,  producing  injury  so  wide- 
spread in  its  effect,  the  policy  evinced  thereby  is  of  such  public  interest 
that  comity  does  not  require  us  to  here  enforce  a  contract  which,  by 
that  law,  is  stigmatized  as  unlawful,  and  so  prohibited. 

It  remains  to  determine  whether  the  enforcement  of  these  contracts 
will  conflict  with  the  provisions  of  this  statute  and  the  public  polic}^ 
thereby  established.  If  so,  it  must  be  for  the  reason  that  the  mort- 
gage secures  an  indebtedness  arising  out  of  transactions  that  are 
wagers. 
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In  consideriDg  this  question,  care  should  be  taken  not  to  trench  upon 
legitimate  and  proper  enterprises.  The  act  is  not  intended  to  interfere 
with  the  right  of  bujing  and  selling  for  speculation. 

The  line  is  to  be  drawn  between  what  is  legitimate  speculation  and 
what  is  unlawful  wager.  When  property  is  actually  bought,  whethei^ 
with  money  or  with  credit,  the  purchaser  and  owner  may  lawfully  hold 
it  for  a  future  rise  and  risk  a  future  fall.  With  such  transactions/ the 
law  does  not  pretend  to  interfere.  They  are  within  the  line  of  lawful 
speculation. 

But  when,  either  without  any  disguise  or  under  a  guise  which  simu- 
lates such  legitimate  enterprises,  the  real  transaction  is  a  mere  dealing 
in  the  differences  between  prices, ».  e.,  in  the  payments  of  future  profits 
or  future  losses,  as  the  event  may  be,  then,  in  my  Judgment  the  line 
which  separates  lawful  speculation  from  illegal  wagering  is  crossed, 
and  the  contract,  under  our  law,  becomes  unlawful,  and  the  securities 
for  it  void.  .  .  • 

My  conclusion  is  that  these  transactions,  so  far  as  affected  by  our 
law  against  gaming,  are  to  be  examined,  to  discover  their  real  nature, 
and  if,  however  unobjectionable  their  form  may  be,  the  real  contract 
is  merely  in  respect  to  differences,  the  contract  is  a  wager,  both  void 
and  unlawful. 

On  examining  the  transactions  in  question  in  this  cause,  with  a  view 
to  discover  their  real  character,  I  am  compelled  to  the  conclusion  that, 
however  they  may  have  been  made  to  imitate  real  transactions,  they 
were  in  fact  mere  wagers.  It  never  was  contemplated,  intended,  or 
agreed,  by  either  party,  that  the  stocks  purchase4.  or  sold  were  to  be- 
come or  to  be  treated  as  the  stocks  of  appellants.  The  real  contract 
disclosed  by  the  evidence  was  to  receive  and  to  pay  differences.  .  .  . 

As  I  interpret  the  transactions,  respondent,  in  consideration  of  com- 
missions and  interest  on  advances,  agreed  to  buy  and  hold  stock  in 
anticipation  of  a  rise;  or  to  sell  stock  of  his  own,  or  borrowed  for 
that  purpose,  in  anticipation  of  a  fall.  The  agreement  required  him  to 
pay  the  profits  of  the  transaction,  which  would  otherwise  be  his,  to 
appellants.  On  the  other  hand,  appellants,  in  consideration  of  his 
thus  carrying  the  stock  bought,  or  providing  the  stock  sold,  agreed 
that  in  case  of  a  rise  or  fall  to  a  certain  amount,  the  stock  should  be 
closed  out,  and  the  loss,  which  otherwise  would  fall  on  respondent, 
should  be  paid  by  them  to  him.  The  bargain  contained  all  the  ele- 
ments of  a  wager.  It  is  not  less  a  wager  because  one  of  the  parties 
obtained  a  guaranty  for  the  performance  of  the  bargain  by  the  other 
party. 

For  these  reasons  my' conclusion  is  that  the  transactions  in  question 
were  wagers  within  the  meaning  of  our  law;  that  the  securities  given 
for  them  would  be  absolutely  void  if  the  contracts  were  made  in  this 
State;  that  although  made  in  a  foreign  State,  and  not  objectionable  by 
the  law  which  must  be  presumed  (in  the  absence  of  proof)  to  govern 
them,  they  will  not  be,  and  ought  not  to  be^  enforced  in  this  State,  be* 
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tween  these  parties,  because  to  enforce  them  would  be  opposed  to  a 
public  policy  on  this  subject  of  the  vice  of  gaming,  perspicuously  shown 
by  our  law  on  that  subject. 

The  decree  below  must  be  reversed,  and  a  decree  entered  dismissing 
the  bill.    Appellants  are  entitled  to  their  costs.^ 


HOPE  V.  HOPE. 

Chancebt.    1857. 

{Reporttd  B  Dtf  Otx,  Maenaghtm  ds  Gordon^  781.] 

This  was  an  original  hearing  of  a  demurrer  by  the  defendant,  John 
Adrian  Hope,  to  an  amended  bill  filed  by  his  wife,  Mathilde  Emilie 
Hope.  The  substance  of  the  case  stated  by  the  original  bill  was  as 
follows :  — 

The  marriage  between  the  plaintiff,  who  was  a  Frenchwoman,  and 
the  defendant,  who  was  an  Englishman,  took  place,  in  1845,  in  England. 
For  some  years  after  the  marriage  the  husband  and  wife  resided  in 
France,  where  they  became  domiciled,  and  where  their  five  children 
were  born.  In  consequence  of  differences  which  arose  between  the 
plaintiff  i^nd  the  defendant,  the  latter,  in  the  early  part  of  1853,  sgit 
all  the  children  to  England;  but  on  the  21st  of  May  in  that  3'ear  the 
two  youngest,  Adrian  Elias  and  John  Henry,  were  allowed  by  the  de- 
fendant to  be  taken  back  to  France,  and  were  restored  to  Mrs.  Hope. 
Proceedings  took  place  before  the  French  tribunals  with  respect  to  the 
custody  of  the  children,  and  in  August,  1853,  the  plaintiff  instituted  a 
suit  against  her  husband  in  the  Consistory  Court  of  London  in  order  to 
obtain  a  decree  of  divorce  on  the  ground  of  cruelty  and  adulter}*,  to 
which  Mr.  Hope  filed  a  responsive  allegation.  On  the  11th  of  Novem- 
ber, 1853,  the  five  infant  children  filed  a  bill  in  chancery  by  their  next 
friend,  praying  that  Mrs.  Hope  might  be  ordered  to  deliver  up  Adrian 
Elias  and  Jodn  Henry  to  their  father  in  order  that  they  might  be 
brought  up  and  educated  in  England,  and  on  the  7th  of  June^  1854, 
the  Lord  Chancellor  made  an  order  in  that  suit  that  Mr.  and  Mrs. 
Hope  should  take  all  such  steps  as  might  be  necessary  and  proper 
according  to  the  law  of  France  to  cause  the  children  to  be  delivered  up 
to  their  father,  but  that  he  should  permit  Mrs.  Hope  to  have  access  to 
them  at  all  reasonable  times  (See  4  De  6.,  M.  &  G.  329).  Mrs.  Hope 
presented  a  petition  of  appeal  to  the  House  of  Lords  from  this  order. 
In  the  meantime,  by  a  decree  of  the  Gour  de  Premiere  Instance  at 
Paris,  dated  the  21st  of  December;  1854,  it  was  directed  that  the  order 

1  Ace.  Pope  V,  Hanke,  165  111.  617,  40  N.  £.  889 ;  Lemonios  v.  Majer,  71  Miss. 
514, 14  So.  83 ;  Watson  v.  Murphy,  28  N .  J.  £q.  257 ;  Minzesheimer  v.  Doolittle,  60 
N.  J.  £q.  894,  45  Atl.  611.     Contra^  Quarrier  v.  Colston,  1  PhiL  147.  ~£d. 
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6f  the  Lord  Chancellor  shoald  be  carried  into  ezecation,  but  that  pend- 
ing Mrs.  Hope's  appeal  the  children  should  be  placed  at  a  school  in 
Paris,  where  both  their  father  and  mother  shonld  have  libert}-  to  see 
them.  Mrs.  Hope  appealed  against  this  order  to  the  Cour  Imp^ri- 
ale;  but  before  either  appeal  came  on  to  be  heard  an  arrangement 
was  made  between  her  and  her  hnsband  for  the  settlement  of  all 
matters  in  dispute,  and  ultimately  an  agreement  was  drawn  up  in  the 
French  language,  which  was  executed  by  Mrs.  Hope  at  Paris,  on  the 
20th  of  March,  1855,  and  bj  Mr.  Hope  in  London  on  the  22d.  The 
bill  set  out  a  translation  of  the  agreement,  which  was  in  the  following 
terms :  — 

'*  Bj  a  judgment  delivered  bj  the  Civil  Tribunal  of  the  Seine,  dated 
27th  December,  1854,  it  was  declared  that  there  should  be  executed  in 
France  a  judgment  of  the  Lord  Chancellor  of  England,  which  ordered 
that  Mrs.  Hope  should  be  bound  to  deliver  up  to  Mr.  Hope  the  two 
sons  issue  of  their  marriage,  Messrs.  Adrian  Elias  and  Jean  Henry 
Hope.  Mrs.  Hope  has  appealed  against  this  order ;  but,  for  the  pur- 
pose  of  putting  an  end  to  these  painful  proceedings,  the  following 
terms  have  been  entered  into  by  the  parties :  1.  Mrs.  Hope  will  im- 
mediately deliver  up  to  Mr.  Hope  Mr.  Adrian  Elias  Hope ;  Mr.  Jean 
Henry  Hope  will  remain  under  the  care  of  his  mother.  2.  Mrs.  Hope 
will  abandon  her  suit  for  a  divorce  instituted  against  BIr.  Hope  in  the 
English  courts,  and  for  that  purpose  she  binds  herself  to  sign  without 
delay  all  such  deeds  and  documents  as  may  be  required.  8.  Mrs.  Hope 
undertakes  not  to  oppose  the  suit  for  a  divorce  instituted  against  her  by 
Mr.  Hope  in  the  English  courts,  but  on  the  contrary  to  facilitate  the  ob- 
taining such  divorce.  It  is  well  understood  that  Mrs.  Hope  shall  be  able 
to  see  her  children,  to  write  to  them,  and  to  receive  letters  fh>m  them. 
4.  Mr.  Hope  agrees  to  pay  in  France  to  Mrs.  Hope  the  annual  sum  of 
75,000  francs  in  accordance  with  the  decision  of  the  Ecclesiastical 
Court,  to  be  paid  quarterly  and  in  advance.  5.  Mr.  Hope  undertakes 
to  pay,  firstly,  the  expenses  incurred  in  England  by  Mrs.  Hope,  and  sec- 
ondly, Mrs.  Hope's  debts  in  France,  but  on  condition  that  such  debts 
shall  not  exceed  the  sum  of  60,000  francs.  These  payments  shall  be 
made  by  the  hands  of  Mr.  Hope's  agents.  6.  With  regard  to  any  ac- 
counts tiiat  may  be  unsettled  between  Mr.  and  Mrs.  Hope,  as  well  as  the 
handing  over  to  her  any  articles  that  may  belong  to  her,  the  parties 
agree  to  leave  the  matter  to  be  settled  by  Messrs.  Paillet  &  Duvergier, 
whose  decision  shall  be  final." 

In  pursuance  of  this  agreement  the  plaintiff  brought  Adrian  Elias 
Hope  to  England  and  delivered  him  up  to  Mr.  Hope,  John  Henry 
remaining  with  her  at  Paris,  and  she  withdrew  her  appeals  both  in  this 
country  and  in  France.  Mrs.  Hope's  suit  in  the  Ecclesiastical  Court 
and  the  responsive  allegation  of  Mr.  Hope  were  both  dismissed. 

The  bill  went  on  to  allege  that  the  plaintiff  had  in  all  respects 
performed  her  part  of  the  agreement,  but  that  the  defendant  had  re- 
fiised  to  perform  his  part  of  it ;  that  he  refused  the  plaintiff  all  access 
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to  the  children,  though  she  had  frequently  desired  to  visit  them,  and 
that  he  had  paid  no  part  whatever  of  the  promised  annuity,  of  the  costs 
incurred  by  the  plaintiff,  or  of  the  sum  on  account  of  her  debts.  The 
bill  prayed  a  specific  performance  of  the  agreement  of  March,  1855, 
that  the  plaintiff  might  have  access  to  her  children  at  all  reasonable 
times,  that  an  account  might  be  taken  of  the  arrears  of  the  allowance 
stipulated  for  by  the  agreement,  send  that  the  defendant  might  be 
ordered  to  pay  such  arrears  and  to  give  security  for  future  payments 
and  to  pay  the  cost  of  the  suit. 

The  defendant  demurred  to  this  biU  for  want  of  equity,  and  the 
Master  of  tlie  Rolls  overruled  the  demurrer  (22  Beav.  351).  An  appeal 
by  the  defendant  came  to  be  heard  before  the  Lords  Justices  in  July, 
1856,  and  their  Lordships  having  intimated  an  opinion  that  If  the 
demurrer  were  allowed  leave  must  be  given  to  amend,  it  was  arranged 
that  the  demurrer  should  be  allowed  without  prejudice  to  any  question 
and  with  leave* to  the  plaintiff  to  amend  her  bill,  and  that  if  the 
defendant  should  demur  again  the  demurrer  should  be  brought  directly 
before  the  Court  of  Appeal. 

The  bill  accordingly  was  amended  by  introducing  statements  to  the 
following  effect :  That  the  defendant  resided  in  England,  and  that  by 
his  refusal  to  perform  his  part  of  the  agreement  the  plaintiff  was  re- 
duced to  destitution  —  that  if  proceedings  could  be  instituted  in  the 
courts  of  France  the  defendants  would  be  decreed  to  pay  the  allowance 
4jid  the  other  sums  mentioned  in  the  agreement.  That  it  was  the 
intention  of  both  parties  that  the  agreement  should  be  valid  and 
binding  on  both  ot  them  in  England  as  well  as  in  France,  and  that  the 
plaintiff  had  acted  on  the  faith  of  its  being  so  binding.  That  by 
the  French  law  regard  would  be  had  to  the  circumstances  under  which 
the  agreement  was  entered  into,  and  that  it  would  be  carried  into  effect 
by  the  French  tribunals  against  the  defendant  if  he  were  still  a  resident 
in  that  country,  and  that  although  Monsieur  Faillet,  one  of  the  referees 
named  in  the  agreement,  had  since  died,  the  plaintiff  was  willing  that 
it  should  be  carried  into  execution  in  any  manner  which  the  court  might 
direct.    The  defendant  again  demurred.^ 

Turner,  L.J.  This  is  a  suit  instituted  by  a  wife  against  her 
husband  for  the  specific  performance  of  an  agreement  entered  into 
between  them.  The  bill  has  been  met  by  a  general  demurrer  for  want 
of  equity.  In  the  course  of  the  argument  before  us,  my  learned  brother 
expressed  our  united  opinion,  that  if  the  law  of  this  country  only  was 
to  be  taken  into  consideration  in  determining  the  case,  the  agreement 
could  not  be  supported,  and  the  demurrer  must  consequently  be  al- 
lowed, and  we  stopped  the  reply  upon  that  point.  The  further  consid- 
eration which  I  have  since  given  to  the  subject  has  confirmed  me  in 
that  opinion. 

^  Argaments  of  eonnael  and  the  concurring  opinion  of  Enioht  Bbuos,  L.J.,  are 
omitted.  -—  £d. 
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But  it  was  argued  for  tho  plaintiff,  in  support  of  the  bill,  that  in 
determining  this  case  the  law  of  France  ought  also  to  be  taken  into 
consideration,  —  that  the  agreement  in  question  ought  to  be  considered 
as  an  agreement  entered  into,  or,  at  all  events,  to  be  performed  in 
France,  —  that  it  is  valid  and  capable  of  being  enforced  in  France,  and 
that  effect  ought  therefore  to  be  given  to  it  by  the  law  of  this  country, 
and  upon  these  points  we  reserved  our  Judgment 

Upon  carefully  examining  the  allegations  of  this  bill,  on  which  alone 
the  case,  being  before  us  upon  demurrer,  must  be  decided,  I  think  it 
far  from  clear  that  the  bill  alleges  such  a  case  as  would  in  strictness 
warrant  us  in  taking  the  law  of  France  into  consideration.  But  I 
should  not  feel  satisfied  to  dispose  of  the  case  finally  upon  that  ground, 
and  I  think  it  better,  therefore,  to  consider  it  upon  the  assumption  that 
the  law  of  France  is  to  be  taken  into  account,  and  that  the  agreement 
in  question  would,  according  to  that  law,  be  capable  of  being  enforced. 
Laying  aside,  then,  the  allegations  of  the  bill  which  point  to  the  intro- 
duction of  the  French  law  into  the  case,  the  bill  alleges  these  facts : 
[His  Lordship  stated  in  order  the  substance  of  the  allegations  in 
the  bUL] 

No  argument  was  addressed  to  us  on  the  plaintiff's  behalf  with 
reference  to  that  part  of  the  bill  which  applies  to  the  plaintiff's  having 
access  to  her  children,  and  seeks  for  relief  in  that  respect  This  part 
of  the  plaintiff's  complaint,  if  well  founded,  is  properly  the  subject  of 
application  in  the  suit  in  which  the  order  for  access  has  been  made. 
That  order  having  been  made,  the  right  given  by  it  and  the  enforce- 
ment of  that  right  cannot,  as  I  apprehend,  under  any  circumstances 
appearing  upon  this  bill,  properly  be  made  the  subject  of  a  distinct  suit, 
and  the  bill  can  derive  no  support  from  the  introduction  into  it  of  this 
part  of  the  case.  The  question  is,  whether,  upon  the  assumption  which 
I  have  stated  as  to  the  French  law  being  taken  into  account,  the  bill 
can  in  other  respects  be  maintained.  I  am  of  opinion  that  it  cannot, 
and  upon  these  grounds :  I  think  that  when  the  courts  of  one  country 
are  called  upon  to  enforce  contracts  entered  into  in  another  country, 
the  question  to  be  considered  is  not  merely  whether  the  contract  sought 
to  be  enforced  is  valid  according  to  the  laws  of  the  country  in  which  it 
was  entered  into,  but  whether  it  is  consistent  with  the  laws  and  policy 
of  the  country  in  which  it  is  sought  to  be  enforced.  A  contract  may 
be  good  by  the  law  of  another  country,  but  if  it  be  in  breach,  fraud,  or 
evasion  of  the  law  of  this  country,  or  contrary  to  its  policy,  the  courts 
of  this  country  cannot,  as  I  conceive,  be  called  upon  to  enforce  it. 
Now,  there  arc  two  provisions  of  this  agreement  which,  as  it  seems  to 
me,  are  contrary  to  the  law  and  policy  of  this  countrj-.  By  article  1  of 
the  agreement  one  of  the  children  is  to  remain  under  the  care  of  the 
plaintiff,  the  mother.  By  article  8  of  the  agreement,  Mrs.  Hope,  the 
plaintiff,  undertakes  "  not  to  oppose  the  suit  for  a  divorce  instituted 
against  her  by  Mr.  Hope  in  the  English  courts,  but,  on  the  contrary,  to 
facilitate  the  obtaining  such  divorce."  Are  these  provisions  consistent 
with  our  laws  and  policy? 


472  HOPE  V.  HOPE.  [chap.  xn. 

The  first  of  them  is  in  oontrayentioii  of  the  order  of  the  Lord 
ChaDcellor  stated  in  the  bill.  It  is  not  only  in  contravention  of  that 
order,  but,  as  I  apprehend,  is  in  contravention  also  of  the  settled  law 
and  policy  of  the  country.  The  law  of  this  country  gives  to  the  father 
the  custody  of  the  children  and  the  control  over  them,  and  it  gives  him 
that  custody  and  control  not  for  his  own  gratification,  but  on  acconnt 
of  bis  duties  and  with  reference  to  the  public  welfare.  Lord  Eldon, 
speaking  upon  this  subject  in  Lord  St  John  v.  Lady  St.  John,  11  Yes. 
531,  says  this :  '<  Then  how  is  it  as  to  the  children?  The  father  has 
control  over  them  by  the  law,  as  the  law  imposes  upon  him,  with  refer- 
ence to  the  public  welfare,  most  important  duties  as  to  them.  If  the 
husband  can  contract  with  his  wife,  who  cannot  b}*  law  contract  with 
him  (and  in  this  instance  the  contract  as  to  the  children  is  between  the 
husband  and  wife  only),  it  deserves  great  consideration,  before  a  court  of 
law  should  by  habeas  corpus  upon  a  unilateral  covenant)  as  the  Scotch 
call  it,  take  from  him  the  custody  and  control  of  his  children,  thrown 
upon  him  by  the  law,  not  for  his  gratification,  but  on  account  of  his 
duties,  and  place  them,  against  his  will,  in  the  hands  of  his  wife.** 
And  again,  in  Lord  Westmeath's  Case^  Jac.  251,  Lord  Eldon,  upon 
habeas  carpus,  ordered  two  children  of  very  tender  years  to  be  delivered 
to  their  father,  notwithstanding  an  express  agreement  on  his  part 
that  they  should  reside  with  their  mother  and  be  educated  under  her 
care  and  superintendence.  I  know  of  no  authority  contravening  the 
doctrine  thus  laid  down  and  acted  upon  by  Lord  Eldon,  and  I  have  no 
doubt,  therefore,  that  this  first  article  of  the  agreement  is  repugnant 
both  to  the  law  and  policy  of  this  country.  That  there  may  be  circum- 
stances which  would  justify  such  an  agreement  as  this  article  contains 
it  is  not  necessary  to  deny.  No  such  circumstances  are  alleged  by 
this  bill. 

Then,  as  to  the  8d  article  of  the  agreement.  There  is  nothing  which 
the  courts  of  this  country  have  watched  with  more  anxious  jealousy, 
and  I  will  venture  to  say,  with  more  reasonable  jealousy,  than  contracts 
which  have  for  their  object  the  disturbance  of  the  marital  relations. 
The  peace  of  families,  the  welfare  of  children,  depends,  to  an  extent 
almost  immeasurable,  upon  the  undisturbed  continuance  of  those  rela- 
tions ;  and  so  strong  is  the  policy  of  our  law  upon  this  subject,  that 
not  only  is  marriage  indissoluble,  except  by  the  legislature,  but  divorces 
a  mensd  et  thoro  are  granted  only  in  cases  of  cruelty  or  adultery. 
But  what  is  this  article  of  the  agreement?  That  the  wife  shall  not 
oppose  the  husband's  suit  for  a  divorce,  but,  on  the  contrary^  shall 
facilitate  the  obtaining  it.  I  can  conceive  nothing  more  contrary  to 
the  policy  of  our  law  than  this  provision  of  the  agreement.  It  is,  as  it 
seems  to  me,  repugnant  to  the  law,  both  as  to  the  object  which  it  has 
in  view  and  the  means  by  which  that  object  is  to  be  effected.  Its 
object  is  the  discontinuance  of  the  marital  relations  without,  so  far  as 
appears  by  this  bill,  any  sufi9cient  cause  for  the  purpose,  for  the  bill 
states  no  more  than  that  there  was  a  suit  by  the  plaintiff  for  a  divorce 
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and  evidence  taken  upon  it,  and  that  upon  that  evidence  the  responsive 
allegation,  the  purpose  of  which  is  not  stated,  was  dismissed ;  and  the 
means  by  which  this  object  is  to  be  efiPected  are,  as  I  understand  this 
agreement,  by  evading  the  due  administration  of  justice  in  the  courts 
of  this  country.  Much  of  the  argument  on  the  part  of  the  plaintiff  was, 
and  most  properl}-,  addressed  to  this  part  of  the  case.  It  was  said  that 
the  wife's  assistance  in  obtaining  the  divorce  could  be  of  no  avail,  for 
that  the  Ecclesiastical  Court  would  not  in  such  cases  act  upon  the 
consent  of  the  parties ;  but  there  are  other  modes  of  rendering  assist- 
ance than  by  consent,  —  modes,  too,  of  which  the  court  may  have  no 
cognizance.  But  then  it  was  said  that  the  whole  of  the  evidence  had 
been  taken  in  the  suit,  and  that  there  could,  therefore,  be  no  deception 
upon  the  court ;  but  it  is  one  thing  to  take  evidence,  another  to  dissect 
and  scrutinize  it  and  lay  it  before  the  court  It  was  further  said  on  the 
part  of  the  plaintiff,  that  the  proposed  divorce  would  amount  to  no 
more  than  a  separation,  and  that  the  law  of  this  country  recognizes 
separations  between  husband  and  wife ;  but  I  am  very  far  indeed  from 
being  satisfied  that  the  law  of  this  country  would  recognize  a  separa- 
tion upon  such  an  agreement  as  this  between  the  husband  and  wife 
alone,  and  besides  there  are  consequences  which  attach  to  a  sentence 
of  divorce  which  do  not  belong  to  a  separation  by  agreement  merely. 
Giving  fbll  weight,  however,  to  all  these  arguments  on  the  part  of  the 
plaintiff,  they  fiimish  no  answer  to  the  objection  that  this  is  an  agree- 
ment for  evading  the  due  administration  of  justice  in  England. 

Lastly,  it  was  urged  on  the  plaintiffs  behalf,  that  whatever  objection 
there  may  have  been  to  this  agreement  in  its  inception,  what  remains 
to  be  performed  is  legal  and  unobjectionable;  but  to  hold  that  an 
agreement  so  objectionable  as  that  this  court  would  not  perform  it,  can 
be  rendered  capable  of  performance  by  the  objectionable  parts  of  it 
having  been  carried  into  execution,  is  a  doctrine  to  which  I  cannot 
assent 

Upon  these  grounds,  without  entering  more  into  the  other  points 
which  were  argaed  before  ns,  my  opinion  is  that  this  demurrer  ought 
to  be  allowed.^ 

>  Ace,  Grell  v.  Levy,  16  C.  B.  K.  s.  7  (cbunpertoiu  agreement) ;  Bonmllon  v. 
Bonaillon,  14  Ch.  D.  Ml  (contrftot  in  restraint  of  trade);  Rogers  v.  Rainea,  (Ky.), 
88  S.  W.  488  (agreement  to  p^y  attomey'a  fee);  Rowland  v.  B.  4  L.  Aaaoc,  116  N.  G. 
826,  18  S.  £.  9^  (onoonadonable  agreement).  —  Ed. 
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The  argument  is,  that  the  transportation  of  slaves  from  Africa  is 
an  immoral  and  vicious  practice,  and  consequently  that  any  contract 
to  purchase  slaves  for  that  purpose  is  base  and  dishonest,  and  cannot 
)>e  the  foundation  of  an  action  here  within  the  principle  of  comity 
adopted  by  the  common  law.  This  objection  may  apply  to  the 
counts  on  the  note  but  not  to  the  count  on  the  insimtU  computassent. 

Laying  the  counts  on  the  note  out  of  the  case,  we  shall  consider 
the  objection  •  of  moral  turpitude,  so  far  as  it  affects  the  count  on 
the  inHmul  eontpuUissent :  and  we  are  satisfied  that  the  objection 
does  not  apply  to  the  contract  averred  in  this  count;  there  being 
nothing  immoral  in  the  consideration  on  the  plaintiflTs  part,  or  in 
the  stipulation  made  by  the  defendant. — If  a  Charleston  merchant 
should  send  a  cargo  of  merchandise  to  Africa,  for  the  purpose  of 
there  selling  it,  and  with  the  proceeds  to  purchase  slaves;  and  if 
the  cargo  be  accordingly  sold,  and  the  purchaser  agree  to  pay  for  it 
in  slaves;  and  he  afterwai'ds  shall  refUse  or  neglect  to  deliver  the 
slaves,  but  makes  a  new  agreement  with  the  owner  to  pay  him  a 
sum  of  money  for  his  cargo,  an  action  can  unquestionably  in  our 
opinion  be  maintained  on  this  new  contract;  and  the  illegal  con- 
tract, being  annulled  or  void,  cannot  affect  it  —  So,  if  the  pur- 
chaser had  delivered  a  part  only  of  the  slaves  to  the  merchant,  and 
afterwards  agrees  with  him  to  pay  the  balance  in  cash,  we  see  no 
objection  to  an  action  to  recover  this  balance  in  cash,  if  the  pur- 
chaser refuse  to  pay  it. 

In  the  present  case  the  defendant  having  delivered  a  part  only 
of  the  slaves,  and  having  become  a  creditor  of  the  plaintiff  for  sup- 
plies furnished  to  his  use,  states  his  account,  in  which  after  deduct- 
ing the  slaves  delivered  and  the  supplies  ftimished,  he  acknowledges 
a  balance  in  cash,  and  the  plaintiff,  having  assented  to  the  account, 
demands  the  balance  In  this  action  we  see  no  legal  objection  to 
his  recovery.  The  consideration  of  the  implied  promise  arising 
from  this  settlement  is  the  sale  of  the  cargo,  whicii  involves  in  it 
no  moral  turpitude;  neither  is  the  performance  of  the  promise  by 
pa3ing  the  balance  in  cash  immoral.  And  although  on  the  same 
day  the  defendant,  in  consideration  of  this  balance  due  in  cash, 
promises  by  his  note  to  discharge  it  principally  in  slaves,  and  the 
small  remainder  in  cash ;  yet  this  promise  is  no  bar  to  an  action 
by  the  plaintiff  on  the  account,  even  if  the  promise  b}'  the  note  is 
here  considered  as  legal  and  a  fortiori  if  it  is  considered  as  void 
for  its  immorality.  —  It  is  true  if  the  defendant  voluntarily  dis- 
charged the  note,  the  balance  of  the  account  could  not  afterwards 
be  recovered,  for  the  consideration  of  it  was  discharged  by  the  pay- 
ment of  the  note :  nor  could  the  payment  of  the  note  be  recovered 
back,  for  potior  est  conditio  poaMenHs. 

In  this  case  the  defendant  having  acknowledged  a  balance  of  cash 
in  his  hands,  the  property  of  the  plaintiff;  although  it  came  into 
his  hands  from  the   sale   of  the  merchandise,   for  which  he  was  to 
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pay  ID  aUres,  but  did  not,  this  b&l&Doe  as  between  ttie  parties  is 
Justly  doe  the  plaintiff;  and  unless  the  pnnciples  of  public  policy 
i^ainst  the  action  upon  the  iiuimui  compvtastent  are  maoifest,  we 
cannot  decide  that  the  defendant  shall  not  be  held  to  pay  what  be 
Justly  owes. 

In  this  view  of  the  case  we  are  saUsfied  that  the  action  is  main- 
tained on  the  tTuimul  computatamt,  and  that  the  plaintiff  may  take 
his  verdict  on  that  count,  and  bare  Judgment  entered  upon  it 

t/udgment  according  to  verdiet^ 


FONSECA  V.  CUNARD   STEAMSHIP  CO. 

SnPKKUE  Judicial  Codkt  or  Massacbobbtts.    1801. 

[Seporied  IH  MaaaehuttUi,  6GS.] 

The  plaintiff  took  passage  on  the  defendant's  steamer  ^m  Liverpool 
to  Boston.  He  had  with  him  on  the  ship  his  trunk,  containing  articles 
of  clothing  and  personal  property  reasonable  and  proper  for  an  oeean 
traveller  to  carry  as  personal  baggage,  all  of  which  were  entirely  mined 
on  the  voj^e  by  the  negligence  of  the  defendant.  When  the  plaintiff 
engaged  bis  passage  in  London,  he  received  a  passage  ticket  fh>m  the 
defendant's  agent  there.  This  ticket  consisted  of  a  sheet  of  paper  of 
lat^e  quarto  size,  the  face  and  back  of  which  were  covered  with  written 
and  printed  matter.  Upon  the  back,  among  other  printed  matter, 
was  the  following:  "  The  company  is  not  liable  for  loss  of  or  injury 
to  the  passenger  or  his  luggage,  or  delay  in  the  voyage,  whether  arising 
from  the  act  of  God,  the  Queen's  enemies,  perils  of  the  sea,  rivers,  or 
navigation,  restraint  of  princes,  rulers,  and  peoples,  barratry,  or  negli- 
gence of  tlie  company's  servants  (whether  on  board  the  steamer  or 
not),  defect  in  the  steamer,  her  machinery,  gear,  or  fittings,  or  from 
any  other  cause  of  whatsoever  nature." 

The  judge,  upon  these  facts,   found  and  ruled  "that  the  contract 
was  a  British  contract ;  that,  by  the  English  law,  a  cajrier  may  by 
contract  exempt  himself  fVom  liability,  even  for  loss  caused  by  his 
negligence ;   that  in   this    case,    as  the    carrier   has    so  att«mp 
and   the  terms  are   broad  enough   to  exonerate    him,   the  ques 
remains  of  assent  on  the  part  of  the  plaintiff.    This  has  been  deci 
in  Massachusetts  to  be  a  question  of  evidence,  in  which  the  lex  . 
is  to  govern ;   that  although  it  has  been  decided  that  the  law  i 
cluaively  presumes  that  a  consignor  knows  and  assents  to  the  term 
a  bill  of  lading  or  a  shipping  receipt  which  be  takes  without  diss 
yet  a  passenger  ticket,  even  though  it  be  called  a  '  contract  ticket,'  < 
not  stand  on  the  same  footing,  that  in  this  case  assent  is  not  a  con 
>  Ace.  BouDdtree  ».  Baker,  62  Dl.  241.  —  En. 
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the  parties,  so  far  as  the  oonditions  were  lawful.^  The  conditions 
generally  relieving  from  liability  for  negligence  were  held  to  be  void, 
but  the  stipulation  as  to  the  value  of  the  baggage  was  held  valid; 
recovery  was  allowed  only  for  the  equivalent  of  250  francs  to  each. 
88  Fed.  831. 

On  appeal  the  Circuit  Court  of  Appeals  for  tiie  Second  Circuit 
affirmed  the  judgment     86  G.  C.  A.  533,  94  Fed.  885. 

The  case  by  the  allowance  of  a  writ  of  certiorari  is  here  for  review. 

The  District  Court  held,  altiiough  the  condition  of  the  weather  might 
account  for  the  shifting  of  ihe  baggage,  that  result  could  also  have 
arisen  from  its  bad  stowage ;  and,  in  the  absence  of  all  proof  by  the 
ship  that  the  baggage  had  been  properly  stowed,  when  such  proof  was 
peculiarly  within  its  reach,  the  loss  must  be  presumed  to  have  arisen 
from  the  imperfect  stowage.  The  Circuit  Court  of  Appeals,  while  in 
effect  agreeing  to  this  conclusion,  in  addition  found  that  there  was 
proof  in  the  record  tending  to  sustain  the  conclusion  that  the  baggage 
had  been  improperly  stowed,  and  that  no  proof  even  tending  to  rebut 
this  testimony  had  been  offered  by  the  compan3\  As  in  the  argument 
at -bar  the  conclusion  of  the  court  below  on  this  subject  was  not 
seriously  questioned,  we  content  ourselves  with  saying  that,  as  a 
matter  of  fact,  we  find  them  to  be  sustained,  and  therefore  pass  from 
their  further  consideration. 

The  loss  of  the  baggage  being,  then,  attributable  to  improper 
stowage,  the  question  is,  Was  the  vessel  relieved  from  the  con- 
sequence of  its  fault  by  the  exceptions  contained  in  the  passenger 
ticket?  The  District  Court  decided  ^^  that  a  ticket  of  the  character 
above  described  for  a  transatlantic  passage  is  a  unilateral  contract, 
and,  like  a  bill  of  lading,  is  binding  upon  the  person  who  receives  it, 
so  far  as  its  provisions  are  reasonable  and  valid."  In  other  words,  the 
court  held,  although  tiiere  was  no  proof  of  the  meeting  of  the  minds  of 
the  parties  upon  the  subject  of  exceptional  limitations  to  be  im|)osed 
upon  the  contract  of  carriage,  the  receipt  and  retention  of  the  ticket 
implied  a  unilateral  contract  embracing  the  exceptions  found  in  legible 
characters  on  the  face  of  the  ticket.  And  being  thus  a  part  of^the 
express  and  written  contract,  the  exceptions  would  be  enforced,  pro- 
vided they  were  just  and  reasonable.  The  Circuit  Court  of  Appeals  in 
effect  approved  these  views  of  the  District  Court. 

While,  apparently,  the  question  whether  there  was  a  unilateral 
contract  necessarily  arises  first  for  consideration,  such  is  not  the  case 
when  the  situation  of  the  record  is  taken  into  view.  For  should  we, 
in  disposing  of  this  question,  determine  that  the  rulings  of  the  court 
below  as  to  the  unilateral  contract  were  correct,  we  would  not  thereby 
be  relieved  from  deciding  whether  the  conditions  embodied  in  the 
contract  were  valid.  On  the  other  hand,  should  we  conclude  that 
the  conditions  relied  on  were  void,  there  will  be  no  occasion  to 
determine  the  question  of  contract.  We  hence  invert  the  logical 
order  of  consideration,  and  first  come  to  determine    whether  the 
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conditions  enumerated  in  the  ticket  relieved  from  the  responsibility 
otherwise  resulting  from  the  bad  stowage  of  the  baggage.  In  doing  so 
we  shall,  of  course,  assume,  for  the  purpose  of  this  branch  of  the  case 
only,  that  the  conditions  relied  upon  were  a  part  of  a  unilateral  con- 
tract, and  were  binding  as  far  as  they  were  just  and  reasonable.  It 
is  apparent  if  the  carrier,  in  transporting  the  baggage,  was  governed 
by  the  act  of  February  13,  1893,  designated  as  the  Harter  Act,  any 
provision  in  the  ticket  exempting  from  liability  for  fault  in  loading  or 
stowage  was  void  because  inhibited  by  the  express  provisions  of  the 
statute.  27  Stat,  at  L.  445,  chap.  105.  As,  however,  the  view  which 
we  take  of  the  conditions  expressed  in  the  ticket  will  be  equally 
decisive,  whether  or  not  the  Harter  Act  concerns  the  carriage  of 
passengers  and  their  baggage,  4t  becomes  unnecessary  to  intimate  any 
opinion  as  to  whether  the  provisions  of  the  act  in  question  apply  to 
such  contracts.  The  exceptions  found  on  the  face  of  the  ticket  upon 
which  the  carrier  depends  are  as  follows :  — 

^^  (c)  The  shipowner  or  agent  arc  not  under  any  circumstances 
liable  for  loss,  death,  injur}*,  or  delay  to  the  passenger  or  his  baggage 
arising  from  the  act  of  God,  the  public  enemies,  fire,  robbers,  thieves 
of  whatever  kind,  whether  on  board  the  steamer  or  not,  perils  of  the 
seas,  rivers,  or  navigation,  accidents  to  or  of  machinery,  boilers,  or 
steam,  collisions,  strikes,  arrest,  or  restraint  of  princes,  courts  of  law, 
rulers,  or  people,  or  from  any  act,  neglect,  or  default  of  the  ship- 
owner's servants,  whether  on  board  the  steamer  or  not,  or  on  board 
an}'  other  vessel  belonging  to  the  shipowner,  either  in  matters  afore- 
said or  otherwise  howsoever.  Neither  the  shipowner  nor  the  agent  is 
under  any  circumstances,  or  for  an}'  cause  whatever  or  however  arising, 
liable  to  an  amount  exceeding  250  francs  for  death,  injury,  or  delay 
of  or  to  any  passenger  carried  under  this  ticket  The  shipowner  will 
use  all  reasonable  means  to  send  the  steamer  to  sea  in  a  seaworthy 
state  and  well-found,  but  does  not  warrant  her  seaworthiness. 

'^  (d)  The  shipowner  or  agent  shall  not  under  any  circumstances 
be  liable  for  any  loss  or  delay  of  or  injury  to  passengers'  baggage 
carried  under  this  ticket,  beyond  the  sum  of  250  francs,  at  which 
such  baggage  is  hereby  valued^  unless  a  bill  of  lading  or  receipt  be 
given  therefor,  and  freight  paid  in  advance  on  the  excess  value  at 
the  rate  of  1  per  cent,  or  its  equivalent,  in  which  case  the  shipowner 
shall  only  be  responsible  according  to  the  terms  of  the  shipowner's 
form  of  cargo  bill  of  lading,  in  use  from  the  port  of  departure.'' 

It  is  settled  in  the  courts  of  the  United  States  that  exemptions 
limiting  carriers  from  responsibility  for  the  negligence  of  themselves  or 
their  servants  are  both  unjust  and  unreasonable,  and  will  be  deemed 
as  wanting  in  the  element  of  voluntary  assent ;  and,  besides,  that  such 
conditions  are  in  conflict  with  public  policy.  This  doctrine  was 
announced  so  long  ago,  and  has  been  so  frequently  reiterated,  that  it  is 
elementary.  We  content  ourselves  with  referring  to  the  cases  of  the 
Baltimore   Sc  O.  S.  W.  R.  Co.  v.  Voigt,  176  U.  S.  498,  505,  507, 
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and  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  69,  71 ;  where  the 
previously  adjudged  cases  are  referred  to,  and  the  principles  by  thein 
expounded  are  restated. 

True  it  is  that  by  the  act  of  Februar}'  18,  1898  (27  Stat,  at  L.  445, 
chap.  105),  known  as  the  Harter  Act,  already  adverted  to,  the  general 
rule  just  above  stated  was  modified  so  as  to  exempt  vessels,  when 
engaged  in  the  classes  of  carriage  coming  within  the  terms  of  the 
statute,  from  liability  for  negligence  in  certain  particulars.  But  while 
this  statute  changed  the  general  rule  in  cases  which  the  act  embraced, 
it  left  such  rule  in  all  other  cases  unimpaired.  Indeed,  in  view  of  the 
well-settled  nature  of  the  general  rule  at  the  time  the  statute  was 
adopted,  it  must  result  that  legislative  approval  was  by  clear  implica- 
tion given  to  the  general  rule  as  then  existing  in  all  cases  where  it  was 
not  changed. 

Testing  the  exemptions  found  in  the  ticket  by  the  rule  of  public 
policy,  it  is  apparent  that  they  were  void,  since  they  unequivocally 
sought  to  relieve  the  carrier  from  the  initial  duty  of  furnishing  a  sea- 
worthy vessel  for  all  neglect  in  loading  or  stowing,  and,  indeed,  for  any 
and  every  fault  of  commission  or  omission  on  the  part  of  the  carrier  or 
his  servants.  And  seeking  to  accomplish  these  results,  it  is  equally 
plain  that  the  conditions  were  void  if  their  legalit}'  be  considered  solely 
with  reference  to  the  modifications  of  the  general  rule  created  b}'  tlie 
act  of  1898.  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  69.  As,  how- 
ever, the  ticket  was  finally  countersigned  in  Belgium,  and  one  of  the 
conditions  printed  on  its  face  provides  that  ^^  all  questions  arising  here- 
under  are  to  be  settled  accocding  to  the  Belgium  law,  with  reference  to 
which  this  contract  is  made,*'  it  is  insisted  that  such  law  should  be  ap- 
plied, as  proof  was  offered  showing  that  the  law  of  Belgium  authorized 
the  conditions.  The  contention  amounts  to  this :  Where  a  contract  is 
made  in  a  foreign  country,  to  be  executed  at  least  in  part  in  the  United 
States,  the  law  of  the  foreign  country,  either  by  its  own  force  or  in 
virtue  of  the  agreement  of  the  contracting  parties,  must  be  enforced  b}* 
the  courts  of  the  United  States,  eyen  although  to  do  so  requires  the 
violation  of  the  public  policy  of  the  United  States.  To  state  the  prop- 
osition is,  we  think,  to  answer  it.  It  is  true,  as  a  general  rule,  that  the 
lex  loci  governs,  and  it  is  also  true  that  the  intention  of  the  parties  to  a 
contract  will  be  sought  out  and  enforced.  But  both  these  elementary 
principles  are  subordinate  to  and  qualified  by  the  doctrine  that  neither  by 
comity  nor  by  the  will  of  contracting  parties  can  the  public  polic}*  of  a 
country  be  set  at  naught.  Story,  Confl.  L.  §§  88,  244.  While,  as  said 
in  Knott  v.  Botany  Worsted  Mills,  the  previous  decisions  of  this  court 
have  not  called  for  the  application  of  the  rule  of  public  policy  to  the 
precise  question  here  arising,  nevertheless,  that  it  roust  be  here  enforced 
is  substantially  determined  by  the  previous  adjudications  of  this  court. 
In  Liverpool  &  G.  W.  Steam  Ck>.  v.  Phenix  Ins.  Ca,  129  U.  S.  897,  the 
question  arose  whether  conditions  exempting  a  carrier  from  responsi- 
bility for  loss  caused  by  the  neglect  of  himself  or  his  servants  could  be 
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enforced  in  the  courts  of  the  United  States,  the  bill  of  lading  having 
been  issued  in  New  York  by  a  British  ship  for  goods  consigned  to  Eng- 
land. Despite  the  fact  that  conditions  exempting  from  responsibilit}' 
for  loss  arising  from  negligence  were  valid  by  the  laws  of  New  York, 
and  would  have  been  upheld  in  the  courts  of  that  State,  it  was  decided 
that,  in  view  of  the  rule  of  public  policy  applied  by  the  courts  of  the 
United  States,  effect  would  not  be  given  to  the  conditions.  In  the  very 
nature  of  things,  the  premise,  upon  which  this  decision  must  rest,  is 
controlling  here,  unless  it  be  said  that  a  contract  made  in  a  foreign 
country,  to  be  executed  in  part  in  the  United  States,  is  more  potential 
to  overthrow  the  public  policy,  enforced  in  the  courts  of  the  United 
States,  than  would  be  a  similar  contract,  validly  made,  in  one  of  the 
States  of  the  Union.  Nor  is  the  suggestion  that  because  there  Is  no 
statute  expressly  prohibiting  such  contracts^  and  because  it  is  assumed 
no  offence  against  morality  is  committed  in  making  them,  therefore 
they  should  be  enforced,  despite  the  settled  rule  of  public  policy  to  the 
contrary.  The  existence  of  the  rule  of  public  policy,  not  the  ultimate 
causes  upon  which  it  may  depend,  is  the  criterion.  The  precise  ques- 
tion has  been  carefhlly  considered  and  decided  in  the  district  courts  of 
the  United  States.  In  The  Guildhall,  58  Fed.  796,  it  was  held  that  a 
stipulation  in  a  bill  of  lading  issued  at  Rotterdam  on  goods  destined  to 
New  York,  exempting  the  carrier  from  liability  for  negligence,  would 
not  be  enforced  in  the  courts  of  the  United  States,  although  such  a 
condition  was  valid  under  the  law  of  Holland.  In  The  Glenmavis,  69 
Fed.  472,  the  same  rule  was  applied  to  a  bill  of  lading  issued  in  Ger- 
many by  a  British  ship,  for  goods  consigned  to  Philadelphia.  Indeed, 
by  implication  the  question  is  controlled  by  statute.  We  have  previ- 
ously pointed  out,  under  the  assumption  that  the  Harter  Act  does  not 
apply  to  the  carriage  of  the  baggage  of  a  passenger,  that  such  law  in 
effect  affirms  the  rule  of  public  policy  as  previously  existing  in  the  cases, 
where  no  change  was  made.  But  that  act  expresslj*  prohibits  carriers 
engaged  in  the  business  which  it  regulates  from  contracting,  even  in  a 
foreign  country,  for  a  shipment  to  the  United  States,  to  relieve  them- 
selves from  negligence  in  cases  where  the  statute  does  not  do  so.  Knott 
V.  BoUny  Worsted  Mills,  179  U.  S.  69.  The  theor}',  then,  by  which 
alone  the  conditions  relied  on  in  this  case  can  be  enforced,  despite  the 
public  policy  which  governs,  in  the  courts  of  the  United  States,  reduces 
itself  to  this :  Carriers  who  transact  a  class  of  business  where  they  are 
exempt  by  law,  in  many  cases,  from  the  consequences  of  the  neglect  of 
themselves  or  their  servants,  may  not  overthrow  public  policy  by  con- 
tracts made  in  a  foreign  country  for  a  ahipweat  to  the  United  States ; 
but  carriers  who  are  in  no  emm  ezmpl  by  the  law  fh>m  the  consequence 
of  their  neglect  maf  cb  sou  But  this  amounts  in  last  analysis  to  this : 
The  leaser  the  hamoMHiy  trom  negligence  the  greater  the  power  to  avoid 
tiie  eonseqaenoes  of  negligence. 

The  general  exemptions  from  responsibility  for  negligence  which  the 
ticket  embodies  being  controlled  by  the  rule  enforced  in  the  courts  of 
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the  United  States,  and  being  therefore  void,  because  against  public 
policy,  we  come  to  consider  the  particular  provisions  contained  in  the 
ticket  with  reference  to  the  value  of  the  baggage  and  the  limit  of  re- 
covery, if  any,  arising  therefrom.  .  .  . 

In  view  of  the  nature  and  duration  of  the  voyage,  of  the  circum- 
stances which  may  be  reasonably  deemed  to  environ  transatlantic  cabin 
passengers,  and  the  objects  and  purposes  which  it  may  also  be  Justly 
assumed  the  persons  who  undertake  such  a. voyage  have  in  view,  we 
think  the  arbitrary  limitation  of  250  francs  to  each  passenger,  unaccom- 
panied by  any  right  to  increase  the  amount  by  an  adequate  and  reason- 
able proportional  payment,  was  void.  It  is  therefore  unnecessary  to 
decide  whether  the  ticket  delivered  and  received  under  circumstances 
disclosed  by  the  record  gave  rise  to  a  contract  embracing  the  excep- 
tions to  the  carrier's  liability  which  were  stated  on  the  ticket.  We 
intimate  no  opinion  on  the  subject. 

The  decree  below  must  be  reversed,  and  the  cause  remanded  to  the 
District  Court,  with  directions  to  ascertain  the  actual  damage  sustained 
by  the  libellants,  and  to  enter  a  decree  in  their  favor  for  the  amount  of 
such  damages,  with  interest  and  costs. 

And  it  i$  bo  ordered. 


EMERY  V.  BDRBANK 
Supreme  Judicial  Court  of  Massachusetts.    1895. 

[Reported  163  MasfOchuseUa,  826.] 

Holmes,  J.  This  is  an  action  on  an  oral  agreement,  alleged  to  have 
been  made  in  Maine,  in  1890,  by  the  defendant's  testotrix,  Mrs.  Rnm- 
ery,  to  the  eflfect  that,  if  the  plaintiff  would  leave  Maine  and  take  care 
of  Mrs.  Rumery,  the  latter  would  leave  the  plaintiff  all  her  property  at 
her  death,  and  also  would  put  four  thousand  dollars  into  a  house  which 
the  plaintiff  should  have.  At  the  trial  evidence  was  introduced  tend- 
ing to  prove  the  agreement  as  alleged.  The  presiding  justice  ruled 
that  the  action  could  not  be  maintained,  and  the  case  is  here  on  ex- 
ceptions. As  we  are  of  opinion  that  the  ruling  must  be  sustained 
under  St.  1888,  c.  372,  requiring  agreements  to  make  wills  to  be  in 
writing,  a  fuller  statement  of  the  facts  is  not  needful 

There  is  no  doubt  of  the  general  principles  to  be  applied.  A  con- 
tract valid  where  it  is  made  is  valid  ever3'where,  but  it  is  not  neces- 
sarily enforceable  ever}'where.  It  may  be  contrary  to  the  policy  of  the 
law  of  the  forum.  Van  Reimsdyk  v.  Kane,  1  Gall.  871,  875 ;  Green- 
wood V.  Curtis,  6  Mass.  358;  Fant  v.  Miller,  17  Grat.  47,  62.  Or 
again,  if  the  law  of  the  forum  requires  a  certain  mode  of  proof,  the 
contract,  although  valid,  cannot  be  enforced  in  that  jurisdiction  with- 
out the  proof  required  there.    This  is  as  true  between  the  Sutes  of  this 
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Union  as  it  is  between  Massachusetts  and  England.  Hoadley  v.  North- 
ern Transportation  Ck).,  115  Mass.  804,  306 ;  Pritchard  v.  Norton,  106 
U.  S.  124,  134 ;  Downer  v.  Chesebroughi  36  Conn.  39 ;  Eleeman  v. 
Collins,  9  Bush  (K3-.),  460 ;  Fant  v.  Miller,  17  Grat  47 ;  Hunt  v. 
^ones,  1 2  R.  I.  262,  266 ;  Yates  v.  Thomson,  3  CL  &  Fin.  544,  586, 
587 ;  Bain  v.  Whitehaven  &  Fumess  Junction  Railwa}',  3  H.  L.  Cas.  1, 
19;  Lei*oux  v.  Brown,  12  C.  B.  801.  When  the  law  involved  is  a 
statute,  it  is  a  question  of  construction  whether  the  law  is  addressed  to 
the  necessary  constituent  elements,  or  legality,  of  the  contract  on  the 
one  hand,  or  to  the  evidence  by  which  it  shall  be  proved  on  the  other. 
In  the  former  case,  the  law  affects  contracts  made  within  the  Jurisdic- 
tion,  wherever  aued,  and  may  affect  only  them.  Drew  v.  Smith,  59 
Me.  393.  In  the  latter,  it  applies  to  all  suits  within  the  jurisdiction, 
wherever  the  contracts  sued  upon  were  made,  and  again  may  have  no 
other  effect.  It  is  possible,  however,  that  a  statute  should  affect  both 
validity  and  remedy  by  express  words,  and  this  being  so,  it  is  possible 
that  words  which  in  terms  speak  only  of  one  should  carry  with  them 
an  implication  also  as  to  the  other.  For  instance,  in  a  well-known 
English  case  Maule,  J.  said,  ^'The  fourth  section  of  the  statute  of 
frauds  entirely  applies  to  procedure."  And  on  this  ground  it  was  held 
that  an  action  could  not  be  maintained  upon  an  oral  contract  made  in 
France.  But  he  went  on,  ^'  It  may  be  that  the  words  used,  operating 
on  contracts  made  in  England,  renders  them  void."  Leroux  v.  Brown, 
12  C.  B.  801,  805,  807.  We  cite  the  language,  not  for  its  particular 
application,  but  as  a  recognition  of  the  possibility  which  we  assert 

The  words  of  the  statute  before  us  seem  in  the  first  place,  and  most 
plainly,  to  deal  with  the  validity  and  form  of  the  contract.  ^'  No 
agreement  .  .  .  shall  be  binding,  unless  such  agreement  is  in  writ- 
ing." If  taken  literallj^  they  are  not  satisfied  by  a  written  memoran- 
dum of  the  contract;  the  contract  itself  must  be  made  in  writing. 
They  are  limited,  too,  to  agreements  made  after  the  passage  of  the  act, 
a  limitation  which  perhaps  would  be  more  likely  to  be  inserted  in  a  law 
concerning  the  form  of  a  contract  tlian  in  one  which  only  changed  a 
rule  of  evidence.  '  But  we  are  of  opinion  that  the  statute  ought  not  to 
be  limited  to  its  operation  on  the  form  of  contracts  made  in  this  State. 
The  generality  of  the  words  alone,./'  no  agreement,"  is  not  conclusive. 
But  the  statute  eyidently  embodies  a  fundamental  policy.  The  ground, 
of  course,  is  the  prevention  of  fraud  and  perjury,  which  are  deemed 
likely  to  be  practised  without  this  safeguard.  The  nature  of  the  con- 
tract is  such  that  it  naturally  would  be  performed  or  sued  upon  at  the 
domicil  of  the  promisor.  If  the  policy  of  Massachusetts  makes  void 
an  oral  contract  of  this  sort  made  within  the  State,  the  same  policy 
forbids  that  Massachusetts  testators  should  be  sued  here  upon  such 
contracts  without  written  evidence,  wherever  they  are  made. 

If  we  are  right  in  our  understanding  of  the  policy  established  by  the 
legislature,  it  is  our  duty  to  carry  it  out  so  far  as  we  can  do  so  with- 
out coming  into  conflict  with  paramount  principles.     ''  If  oral  evidence 
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were  offered  which  the  lex  fori  excluded,  such  ezdusioDi  being  founded 
on  the  desire  of  preventing  perjury,  might  claim  to  override  any  con- 
trary rule  of  the  lex  loci  contractus,  not  only  on  the  ground  of  its  being 
a  question  of  procedure,  but  also  because  of  that  reservation  in  favor 
of  any  stringent  domestic  policy  which  controls  all  maxims  of  private 
international  law."  Westlake,  Priv.  Int.  Law  (3d.  ed.),  §  208 ;  Whar- 
ton, Confl.  Laws  (2d.  ed.),  §  766. 

In  our  view,  the  statute,  whatever  it  expresses,  implies  a  rule  of 
procedure  broad  enough  to  cover  this  case.  It  is  not  necessary  to  de- 
cide exactly  how  broad  tiie  rule  may  be,  —  whether,  for  instance,  if,  by 
some  unusual  chance,  a  suit  should  happen  to  be  brought  here  against 
an  ancillary  administrator  upon  a  contract  made  in  another  State  by 
one  of  its  inhabitants,  the  contract  would  have  to  be  in  writing.  The 
rule  extends  at  least  to  contracts  by  Massachusetts  testatoro.  It 
might  be  possible  to  treat  the  words,  ^^  signed  by  the  party  whose  ex- 
ecutor or  administrator  is  sought  to  be  charged,"  as  meaning  *^  signed 
by  the  party  whose  executor  or  administrator  is  sought  to  be  charged 
in  Massachusetts/'  and  to  construe  the  whole  statute  as  directed  only 
to  procedure.  Compare  Fant  v.  Miller,  17  Grat  47,  72  et  seq. ;  Denny 
V,  Williams,  5  Allen,  1,  3,  9.  Upon  this  question  also  we  express  no 
opinion.  All  that  we  decide  is  that  the  statute  does  apply  to  a  case 
like  the  present. 

The  law  of  the  testator's  domicil  is  the  law  of  the  will.  A  contract 
to  make  a  will  means  an  effectual  will,  and  therefore  a  will  good  by  the 
law  of  the  domicil  In  a  sense,  -the  place  of  performance,  as  well  as 
the  forum  for  a  suit  in  case  of  breach,  is  the  domicil.  We  do  not  draw 
the  conclusion  that  therefore  the  validity  of  all  such  contracts,  wher- 
ever sued  on,  must  depend  on  the  law  of  the  domicil.  That  would 
leave  many  such  contracts  in  a  state  of  indeterminate  validity',  until 
the  testator's  death,  as  he  may  change  his  domicil  so  long  as  he  can 
travel.  But  the  consideration  shows  that  the  final  domicil  is  more  con- 
cerned in  the  policy  to  be  insisted  on  than  any  other  jurisdiction,  and 
justifies  it  in  framing  its  rules  accordingly.  There  would  be  no  ques- 
tion to  be  argued  if  the  law  were  in  terms  a  rule  of  evidence.  It  is 
equally  open  for  a  State  to  declare,  upon  the  same  considerations 
which  dictate  a  rule  of  evidence,  that  a  contract  must  have  certain  form 
if  it  is  to  be  enforced  against  its  inhabitants  in  its  courts.  Legislation 
of  this  kind  for  contracts  which  thus  necessarily  reach  into  the  jurisdic- 
tion in  their  operation  hardly  goes  as  far  as  statutes  dealing  with  sub- 
stantive liability  which  have  been  upheld.  Commonwealth  t;.  Macloon, 
101  Mass.  1. 

If  the  statute  applies,  the  fact  that  the  plaintiff  has  fhmished  the 
stipulated  consideration  will  not  prevent  its  application. 

Mccq>tiofi8  overruled. 
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ARMSTRONG  v.  BEST. 
Supreme  Court  of  North  Carolina.    1893. 

[ReporUd  112  North  Carolina,  59.J 

Civil  action,  heard  before  Bryan,  J.,  at  January  Term,  1892,  of 
WajDe  Superior  Court,  upon  the  following  agreed  statement  of  facts : 

''  It  is  agreed  that  at  the  time  the  goods  for  the  purchase-money  of 
which  this  action  is  brought  were  bought  the  plaintiffs  were  merchants, 
doing  business  in  the  city  of  Baltimore,  in  the  State  of  Maryland,  and 
the  defendant  L.  C.  Best  was  carrying  on  the  trade  of  milliner  and 
merchant  in  the  city  of  Goldsboro,  8tate  of  North  Carolina,  in  her  own 
name,  as  a  licensed  trader ;  that  said  goods  were  ordered  by  the  de- 
fendant L.  C.  Best  of  the  plaintiffs,  and  they  were  shipped  by  the 
plaintiffs  to  her  from  their  place  of  business  in  the  city  of  Baltimore, 
and  were  to  be  paid  for  by  defendant  L.  C.  Best  at  the  end  of 
sixt}'  days ;  that  at  that  time,  and  since,  the  defendant  was  and  is  a 
citizen  and  resident  of  the  State  of  North  Carolina,  and  a  married 
woman,  living  with  her  husband,  the  defendant  N.  W.  Best.  The 
goods  have  not  been  paid  for,  except  the  credits  set  out  in  the  accounts 
filed,  and  those  not  paid  for  were  worth  the  agreed  price  of  $212.48; 
that  the  defendant  has  never  been  a  free-trader  under  the  statutes  of 
North  Carolina,  and  her  husband  has  never  consented  in  writing  to  the 
orders  of  said  goods  and  to  the  sale  thereof 

Judgment  was  rendered  for  defendants,  and  plaintiffs  appealed. 

Shepqerd,  C.  J.  If  the  contract,  which  is  the  subject  of  this  action, 
was  made  in  this  State,  it  is  well  settled  that  it  would  be  void  by  reason 
of  the  common  law  disability  of  the  feme  defendant  to  make  any  con- 
tract whatever  upon  which  a  personal  judgment  can  be  rendered  against 
her,  except  in  the  cases  provided  by  statute.  Pippen  v.  Wesson,  74 
N.  C.  437 ;  Dougherty  v.  Sprinkle,  88  N.  C.  300 ;  Baker  v.  Garris, 
108  N.  C.  218;  Flaum  v.  Wallace,  103  N.  C.  296;  Farthing  v. 
Shields,  106  N.  C.  289. 

The  plaintiffs,  however,  insist  that  the  contract  was  made  in  the  city 
of  Baltimore,  Maryland,  their  place  of  business,  where  they  accepted 
the  proposal  of  the  defendant  by  shipping  the  goods  according  to  her 
ortler.  In  this  they  are  correct,  for  if  a  contract  is  completed  in  another 
State  '^it  makes  no  difference  in  principle  whether  the  citizen  of  this 
State  goes  in  person  or  sends  an  agent  or  writes  a  letter  across  the 
boundary  line  between  the  two  States."  Milliken  v.  Pratt,  125  Mass. 
374.  As  was  said  by  Lord  Lyndhurst:  **If  I,  residing  in  England, 
send  down  my  agent  to  Scotland,  and  he  makes  contracts  for  me  there, 
it  is  the  same  as  if  I  mvself  went  there  and  made  them."  Pattison  v. 
Mills,  1  Dow.  &  CI.  342.  So  if  one  in  New  York  orders  goods  from 
Boston,  ^*  either  by  a  carrier  whom  he  points  out  or  in  the  usual  course 
of  trade,  this  would  be  a  completion,  a  making  of  the  contract,  and  it 
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would  be  a  Boston  contract  whether  he  gave  no  note  or  a  note  payable 
in  Boston,  or  ouc  without  express  place  of  payment."  2  Parsons* 
Con.  586. 

The  contract,  then,  being  a  Maryland  contract,  it  is  next  insisted 
that  it  is  one  which  a,  feme  covert  could  have  made  in  that  State,  and 
therefore  enforceable  in  the  ooux-ts  of  North  Carolina.  We  are  by  no 
means  certain  that  the  present  contract  is  a  valid  one  according  to  the 
laws  of  Maryland,  as  the  statute  of  that  State  seems  to  recognize  the 
legal  capacity  of  a  married  woman  only  to  the  extent  of  contracting 
with  reference  to  property  acquired  by  her  ^^  skill,  industry,  or  personal 
labor."  Assuming,  however,  that  it  is  a  valid  contract  in  Maryland, 
we  will  proceed  to  the  examination  of  the  question  whether  it  should  be 
enforced  by  the  courts  of  this  State. 

It  is  well  settled  that  the  law  of  one  State  has  propria  vigore 
no  force  or  authority*  beyond  the  jurisdiction  of  its  own  courts,  and  that 
whatever  effect  is  given  to  it  by  the  courts  of  foreign  counti'ies  or  other 
States  is  the  result  of  that  international  comity  (more  properly  called 
private  international  law)  which  is  the  product  of  modern  civilization. 
Hornthall  r.  Burwell,  109  N.  C.  10.  It  is  left  to  each  State  or  nation 
to  say  how  far  it  will  recognize  this  comity  and  to  what  extent  it  will 
be  permitted  to  control  its  own  laws.  It  has,  however,  been  very 
generally  settled  that  all  matters  bearing  upon  the  execution,  the  inter- 
pretation, and  the  validity  of  a  contract  are  to  be  determined  by  the 
law  of  the  place  where  the  contract  is  made,  and  if  valid  there  it  is 
valid  everywhere.  Taylor  v.  Sharp,  108  N.  C.  377.  An  exception  is 
maintained  by  some  of  the  continental  jurists  as  to  the  capacitj'  of  a 
contracting  party,  and  the}'  generally  hold  that  the  incapacity  of  the 
domicil  attaches  to  and  follows  the  person  wherever  he  may  go.  We 
remarked  in  Taylor  v,  Sliarp,  auproy  that  this  was  not  considered  by 
Mr.  Justice  Story  (Conflict  Laws,  103,  104)  as  the  doctrine  of  the 
common  law,  and  we  also  stated  the  conclusion  of  6ra3%  G.  J.,  in 
Milliken  v.  Pratt,  supra,  that  the  general  current  of  the  English  and 
American  authorities  is  in  favor  of  holding  that  a  contract,  which  b}* 
the  law  of  the  place  is  recognized  as  lawfully  made  by  a  capable  per- 
son, is  valid  ever}* where,  although  the  person  would  not  under  the  law 
of  the  domicil  be  deemed  capable  of  making  it.  The  proposition, 
though  denied  by  Dr.  Wharton  as  to  infants  and yem6«  covert  (Conflict 
of  Laws,  112,  118),  seems  to  be  generally  accepted  in  this  couutrj*  in 
so  far  as  it  relates  to  the  enforcement  of  contracts  in  courts  other  tiian 
those  of  the  domicil.  If,  for  example,  the  plaintiffs  were  suing  ui)on 
the  present  contract  in  the  courts  of  Maryland,  the  defendant  could 
not,  it  is  thought,  avail  herself  of  the  incapacity  of  her  domicil,  but  the 
lex  loci  contractus  would  prevail.  But  quite  a  different  question  is 
presented  when  the  action  is  brought  in  the  forum  of  the  domicil.  In 
such  a  case  a  ver}'  important  quali6cation  of  private  international  law  is 
to  be  considered,  and  this  is  that  no  State  or  nation  will  enforce  a 
foreign  law  which  is  contrary  to  its  flxed  and  settled  policj'.     In  Bank 
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of  Augusta  V.  Earle,  18  Pet.  519,  Chief  Justice  Taney,  speaking  for 
the  court,  said:  '^  The  comity  thus  extended  to  other  nations  is  no 
impeachment  of  sovereignty.  It  is  the  voluntary  act  of  the  nation  b}' 
which  it  is-  offered,  and  is  inadmissible  when  contrary  to  its  policy  or 
prejudicial  to  its  interests."  To  the  same  effect  is  the  language  of 
Story,  that  no  State  will  enforce  a  foreign  law  if  it  be  ^^  repugnant  to 
its  policy  or  prejudicial  to  its  interests."  Conflict  of  Laws,  87.  That 
this  qualifying  principle  is  applicable  to  cases  like  the  present  is  mani- 
fest, not  only  by  reason  and  necessity,  but  also  by  the  decisions  of 
other  courts.  Even  in  Milliken  v.  Pratt,  supra,  in  which  the  lex  loci 
eontractits  is  pushed  to  the  extreme  limit,  it  is  suggested  that  where  the 
incapacity  of  a  married  woman  is  the  settled  policy  of  the  State  "  for 
the  protection  of  its  own  citizens,  it  could  not  be  held  by  the  courts 
of  that  State  to  yield  to  the  law  of  another  State  in  which  she  might 
undertake  to  contract." 

In  Robertson  v.  Queen,  87  Tenn.  445,  the  contract  was  made  by  the 
feme  defendant  in  Kentucky,  where  she  resided  and  under  whose  laws 
she  was  capable  of  contracting.  An  action  was  brought  in  Tennessee, 
and  the  court  held,  as  we  did  in  the  similar  cases  of  Sharp  v.  Taylor, 
suproy  and  Wood  v.  Wheeler,  111  N.  C.  281,  that  the  plaintiff  was 
entitled  to  recover.  The  court,  however,  said :  ^^  If  this  were  a  suit 
against  a  married  woman,  a  citizen  of  this  State,  on  a  contract  made 
out  of  the  State,  there  would  be  much  force  in  the  insistance  of  the 
defendant." 

In  Johnson  v.  Gawtry,  11  Mo.  App.  822,  it  was  held  that  where  a 
married  woman,  having  a  separate  estate  in  land  in  Missouri,  makes  a 
contract  in  another  State,  her  capacity  to  make  the  contract  and  its 
validity  are  to  be  determined  by  the  law  of  Missouri,  in  a  suit  in  a 
Missouri  court  to  enforce  such  contract 

In  Bank  v.  Williams,  46  Miss.  618,  the  contract  was  made  in 
Louisiana,  where  it  would  have  been  valid  against  the  feme  defendant. 
The  suit  was  brought  in  Mississippi,  the  place  of  her  domicil,  and 
under  whose  laws  the  contract  was  void  by  reason  of  her  coverture. 
The  opinion  of  the  court  is  very  elaborate,  and,  although  the  special 
character  of  the  Louisiana  law  is  referred  to,  it  is  believed  that  its  rea- 
soning is  of  general  application.  The  court  said :  '^  It  is  the  preroga- 
tive of  the  sovereignty  of  every  countr}*  to  define  the  conditions  of  its 
members,  not  merely  its  resident  inhabitants,  but  others  temporarily 
there,  as  to  capacity  and  incapacity.  But  capacity  or  incapacitj^,  as  to 
acts  done  in  a  foreign  country  where  the  person  may  be  temporarily, 
will  be  recognized  as  valid  or  not  in  the  forum  of  his  domicil,  as  they 
may  infringe  or  not  its  interests,  laws,  and  policies."  After  speaking 
of  the  separate  estate  of  the  wife  and  the  statutes  prescribing  how  it 
may  be  charged,  the  court,  referring  to  the  foreign  plaintiff,  says: 
'^  But  he  must  satisfy  the  court  that  his  debt  was  such  a  charge  upon 
her  estate,  or  its  income,  as  she  had  the  power  to  make ;  otherwise,  it 
would  be  a  violation  of  the  tenure,  the  conditions  of  her  title,  to  allow 
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are  void,  for  the  plain  reason  that  we  have  ezdasive  power  over  the 
res.  Ross  v.  Ross,  129  Mass.  243,  246 ;  Hallgarten  t;.  Oldham,  135 
Mass.  1,  7,  8.  Bat  the  same  reason  inverted  establishes  that  the  lex 
ret  sitcB  cannot  control  personal  covenants,  not  purporting  to  be  con- 
veyances, between  persons  outside  the  jurisdiction,  although  concern- 
ing a  thing  within  it.  Whatever  the  covenant,  the  laws  of  North 
Carolina  could  subject  the  defendant's  property  to  seizure  on  execu- 
tion,  and  his  person  to  imprisonment,  for  a  failure  to  perform  it. 
Therefore,  on  principle,  the  law  of  North  Carolina  determines  the 
validity  of  the  contract.  Such  precedents  as  there  are,  are  on  the 
same  side.  The  most  important  intimations  to  the  contrary  which  we 
have  seen  are  a  brief  note  in  Story,  Confl.  of  Laws,  §  436,  note,  and 
tlic  doubts  expressed  in  Mr.  Dicey's  very  able  and  valuable  book. 
Lord  Cottenham  stated  and  enforced  the  rule  in  the  clearest  way  in 
McpaHe  Pollard,  4  Deac.  27,  40  ei  seg.;  s.  c.  Mont  &  Ch.  239,  250. 
So  Lord  Romilly  in  Cood  v.  Cood,  33  Beav.  314,  322.  So  in  Scot- 
land, in  a  case  like  the  present,  where  the  contract  enforced  was  the 
wife's.  Findlater  v.  Seafield,  Faculty  Decisions,  553,  Feb.  8,  1814. 
See  also  Cuninghame  v,  Semple,  11  Morison,  4462;  Erskine,  Inst. 
Bk.  3,  tit  2,  §  40 ;  Westlake,  Priv.  Int  Law  (3d  ed.),  §  172 ;  Rorer, 
Interstate  Law  (2d  ed.))  289,  290. 

If  valid  by  the  law  of  Noith  Carolina  there  is  no  reason  why  the 
contract  should  not  be  enforced  here.  The  general  principle  is 
familiar.  Without  considering  the  argument  addressed  to  us  that 
such  a  contract  would  have  been  good  in  equity  if  made  here 
(Holmes  t^.  Winchester,  133  Mass.  140;  Jones  v.  Clifton,  101  U.  S. 
225 ;  and  Bean  v.  Patterson,  122  U.  S.  496,  499),  we  see  no  ground 
of  policy  for  an  exception.  The  statutory  limits  which  have  been 
found  to  the  power  of  a  wife  to  release  dower  (Mason  v.  Mason,  140 
Mass.  63,  and  Peaslee  v,  Peaslee,  147  Mass.  171,  181)  do  not  prevent 
a  husband  from  making  a  valid  covenant  that  he  will  not  claim  marital 
rights  with  any  person  competent  to  receive  a  covenant  from  him. 
Charles  v.  Charles,  8  Grat  486  ;  Logan  v.  Birkett,  1  Myl.  &  E.  220 ; 
Marshall  v,  Beall,  6  How.  70.  The  competency  of  the  wife  to  receive 
the  covenant  is  established  by  the  law  of  her  domicil  and  of  the  place 
of  the  contract  The  laws  of  Massachusetts  do  not  make  it  impos- 
sible for  him  specifically  to  perform  his  undertaking.  He  can  give  a 
release  which  will  be  good  by  Massachusetts  law.  If  it  be  said  that 
the  rights  of  the  administrator  are  only  derivative  from  the  wife,  we 
agree,  and  we  do  not  for  a  moment  regard  any  one  as  privy  to  the 
contract  except  as  representing  the  wife.  But  if  then  it  be  asked 
whether  she  could  have  enforced  the  contract  during  her  life,  an 
answer  in  the  afiQrmative  is  made  easy  by  considering  exactly  what 
the  defendant  undertook  to  do.  So  far  as  occurs  to  us,  he  undertook 
three  things :  first,  not  to  disturb  his  wife's  enjoyment  while  she  kept 
her  property ;  secondly,  to  execute  whatever  instrument  was  necessary 
in  order  to  release  his  rights  if  she  conveyed ;  and  thirdly,  to  claim  no 
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rights  on  her  death,  bat  to  do  whatever  was  necessary  to  clear  the 
title  from  such  rights  then.  All  these  things  were  as  capable  of  per- 
formance in  Massachusetts  as  they  would  have  been  in  North  Caro- 
lina. Indeed}  all  the  purposes  of  the  covenant  could  have  been 
secured  at  once  in  the  lifetime  of  the  wife  by  a  Joint  conveyance  of 
the  property  to  a  trustee  upon  trusts  properly  limited.  It  will  be 
seen  that  the  case  does  not  raise  the  question  as  to  what  the  common 
law  and  the  presumed  law  of  North  Carolina  would  be  as  to  a  North 
Carolina  contract  calling  for  acts  in  Massachusetts,  or  concerning 
property  in  Massachusetts,  which  could  not  be  done  consistently  with 
Massachusetts  law. 

With  regard  to  the  construction  of  the  defendant's  covenant  we  have 
no  doubt.  It  is  ^^  to  surrender,  convey,  and  transfer  to  said  Kitty  T. 
Poison  Stewart,  Jr.,  and  her  heirs,  all  the  rights  of  him,  the  said 
Henry  Stewart,  Jr.,  in  and  to  the  lands  and  property  above  described, 
which  he  may  have  acquired  by  reason  of  the  aforesaid  marriage,  and 
the  said  Kitty  T.  Poison  Stewart,  Jr.,  is  to  have  the  full  and  absolute 
control  and  possession  of  all  of  said  property  fVee  and  discharged  of 
all  the  rights,  claims,  or  demands  of  every  nature  whatsoever  of  the 
said  Henry  Stewart,  Jr."  Notwithstanding  the  decision  of  the  major- 
ity in  Rochon  v.  Lecatt,  2  Stew.  (Ala.)  429,  we  think  that  it  would 
be  quibbling  with  the  manifest  intent  to  put  an  end  to  all  claims  of 
the  defendant  if  we  were  to  distinguish  between  vested  rights  which 
had  and  those  which  had  not  yet  become  estates  in  the  land,  or 
between  claims  during  the  life  of  the  wife  and  claims  after  her  death. 
It  is  plain,  too,  that  the  words  import  a  covenant  for  such  further 
assurance  as  may  be  necessary  to  carry  out  the  manifest  object  of 
the  deed.  See  Marshall  v,  Beall,  6  How.  70;  Ward  v.  Thompson, 
6  Gill  &  Johns.  349;  Hutchins  v.  Dixon,  11  Md.  29;  Hamrico  v. 
Laird,  10  Yerger,  222;  Mason  t;.  Deese,  80  6a.  308;  McLeod  v. 
Board,  80  Tex.  288. 

Objections  are  urged  against  the  consideration.  The  instrument  is 
alleged  to  have  been  a  covenant.  It  is  set  forth,  and  mentions  one 
dollar  as  the  consideration.  But  the  bill  alleges  others,  to  which  we 
have  referred.  It  is  argued  that  one  of  them,  forbearance  to  bring 
a  well-founded  suit  for  divorce,  was  illegal.  The  judgment  of  the 
majority  in  Merrill  v.  Peaslee,  146  Mass.  460,  468,  expressly  guarded 
itself  against  sanctioning  such  a  notion,  and  decisions  of  the  greatest 
weight  referred  to  in  that  case  show  that  such  a  consideration  is  both 
sufficient  and  legal.  Newsome  v.  Newsome,  L.  R.  2  P.  &  D.  806,  812 ; 
Wilson  V.  Wilson,  1  H.  L.  Cas.  538,  574;  Besant  v.  Wood,  12 
Ch.  D.  605,  622  ;  Hart  v.  Hart,  18  Ch.  D.  670,  685 ;  Adams  v.  Adams, 
91  N.  Y.  881 ;  Sterling  v.  Sterling,  12  6a.  201.  Then  it  is  said  that 
the  wife's  agreement  in  bar  of  her  dower  was  invalid^  because  it  had 
not  the  certificate  that  she  had  been  examined,  etc.,  as  required  by 
the  North  Carolina  statutes  annexed  to  the  bill.  Whether  it  was 
invalid  or  not,  the  defendant  was  content  with  it,  and  accepted  the 
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following :  Succession  of  LarendoD,  89  La.  An.  952 ;  Besse  v.  Pel- 
lochoux,  73  111.  285 ;  Fuss  v.  Fuss,  24  Wis.  256 ;  Moore  v.  Church, 
70  la.  208;  Heine  v.  Mechanics  &  Traders  Ins.  Co.  45  La.  An. 
770;  First  National  Bank  of  Attleboro  v.  Hughes,  10  Mo.  App.  7  ; 
Ordronaux  v.  Key,  2  Sandf.  Ch.  83  ;  Adams  u  Clutterbuck,  10  Q.  B.  D. 
403 ;  Chapman  v.  Robertson,  6  Paige,  627,  630. 

Phillimore  in  4  Int.  Law  (3d  ed.),  596,  states  the  law  as  follows :  — 

'*  DCCXXXV.  1.  The  case  of  a  contract  respecting  the  transfer 
of  immovable  property  illustrates  the  variety  of  the  rules  which  the 
foreign  writers  upon  private  international  law  consider  applicable  to  a 
contract  to  which  a  foreigner  is  a  party :  they  say  that, 

*'  i.  The  capacity  of  the  obligor  to  enter  into  the  contract  is  deter- 
mined by  reference  to  the  law  of  his  domicil. 

^^  ii.  The  like  capacity  of  the  obligee  by  the  law  of  his  domicil 

*^  iii.  The  mode  of  alienation  or  acquisition  of  the  immovable  prop- 
erty is  to  be  governed  by  the  law  of  the  situation  of  that  property. 

*^  iv.  The  external  form  of  the  contract  is  to  be  governed  by  the  law 
of  the  place  in  which  the  contract  is  made. 

^*  It  is  even  suggested  by  FcBlix,  that  sometimes  the  interpretation 
of  the  contract  may  require  the  application  of  a  fifth  law. 

''  DCCXXXVI.  The  Law  of  England,  and  the  Law  of  the  North 
American  United  States,  require  the  application  of  the  lex  ret  sitCB  to 
all  the  four  predicaments  mentioned  in  the  last  section. 

^^DCCXXXVII.  But  a  distinction  is  to  be  taken  between  contracts 
to  transfer  property  and  the  contracts  by  which  it  is  transferred.  The 
former  are  valid  if  executed  according  to  the  lex  loci  contractus ;  the 
latter  require  for  their  validity  a  compliance  with  the  forms  prescribed 
by  the  lex  rei  sitCB.  Without  this  compliance  the  dominium  in  the 
property  will  not  pass." 

To  the  same  effect  as  to  the  capacity  of  the  parties  are  Rattigan, 
Priv.  Int.  Law,  128;  Whart.  Confl.  of  Laws  (2d  ed.),  §  296;  Story, 
Confl.  of  Laws  (8th  ed.),  §§  424-431,  435;  Rorer,  Interatate  Law, 
263;  Nelson,  Priv.  Int.  Law,  147,  260,  See  Westlake,  Priv.  InL 
Law  (3d  ed.),  §§  156,  167  et  seq.    , 

On  reason  and  authority  I  think  it  cannot  be  held  that,  although  a 
deed  between  a  husband  and  his  wife,  domiciled  In  North  Carolina,  of 
the  rights  of  each  in  the  lands  of  the  other  in  Massachusetts,  is  void 
as  a  conveyance  by  reason  of  the  incapacity  of  the  parties  under  the 
law  of  Massachusetts  to  make  and  receive  such  a  conveyance  to  and 
from  each  other,  3*et,  if  there  are  covenants  in  the  deed  to  make  a 
good  title,  the  covenants  can  be  specifically  enforced  by  our  courts, 
and  a  conveyance  compelled,  which,  if  voluntarily  made  between  the 
parties,  would  be  void. 

I  doubt  if  all  of  the  instruments  relied  on  have  been  executed  in 
accordance  with  the  statutes  of  North  Carolina.  By  section  1828  of  the 
statutes  of  that  State  set  out  in  the  papers,  the  wife  became  a  free 
trader  from  the  time  of  registration.    This  I  understand  is  January 
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7,  1893.  Exhibit  B  parports  to  have  been  executed  before  that  time, 
to  wit,  January  4,  1893.  There  does  not  appear  to  have  been  any 
examination  of  the  wife  separate  and  apart  from  her  husband,  as 
required  by  section  1835.  If  Exhibit  B  fails,  there  is  at  least  a  partial 
failure  of  consideration  for  Exhibit  C.  It  is  said  that  an  additional 
consideration  is  alleged,  viz.  the  wife's  forbearing  to  bring  a  suit  for 
divorce.  Whether  this  last  is  a  sufficient  consideration  for  a  contract 
I  do  not  consider.  It  is  plain  enough  that  there  was  an  attempt  on 
the  part  of  the  husband  and  wife  to  continue  to  live  separate  and 
apart  from  each  other  without  divorce,  and  to  release  to  each  other  all 
the  property  rights  each  had  in  the  property  of  the  other.  If  the 
release  of  one  fails,  I  think  that  this  court  should  not  specifically 
enforce  the  release  of  the  other ;  mutualit}'  in  this  respect  is  of  the 
essence  of  the  transaction.  If  the  husband  owned  lands  in  Massachu- 
setts, and  had  died  before  his  wife,  I  do  not  think  that  Exhibit  B, 
even  if  it  were  executed  according  to  the  statutes  of  North  Carolina, 
arid  the  wife  duly  examined  and  a  certificate  thereof  duly  made,  would 
bar  her  of  her  dower.  Our  statutes  provide  how  dower  may  be  barred. 
Pub.  Ste.  c.  124,  §§  6-9.  Exhibit  B  is  not  within  the  statute.  See 
Mason  v.  Mason,  140  Mass.  63.  Antenuptial  contracts  have  been 
enforced  here  in  equity  so  as  to  operate  as~a  bar  of  dower,  even  if 
they  did  not  constitute  a  legal  bar.  Jenkins  v.  Holt,  109  Mass.  261. 
But  postnuptial  contracts,  so  far  as  I  am  aware,  never  have  been 
enforced  here  so  as  to  bar  dower,  unless  they  conform  to  the  statutes. 
Whitney  v.  Closson,  138  Mass.  49.  Whatever  may  be  true  of  con- 
tracts between  husband  and  wife  made  in  or  when  they  are  domiciled 
in  other  jurisdictions,  so  far  as  personal  property  or  personal  liability 
is  concerned,  I  think  that  contracts  affecting  the  title  to  real  property 
situate  within  the  Commonwealth  should  be  such  as  are  authorized  by 
our  laws.    I  am  of  opinion  that  the  bill  should  be  dismissed. 

i 


DELAUNAY  v.  THE  LONDON   AND  PROVINCIAL  MARINE 

INSURANCE   CO. 

Tribunal  of  Commerce  of  thb  Seine.    1897. 

[Reported  26  Clunetf  840.] 

The  Tribunal.  Delaunay  sues  the  London  and  Provincial  Marine 
Insurance  Company'  for  the  sum  of  12,625  francs,  the  amount  of  the  risk 
covered  by  the  defendant  on  the  ship  ^^  Ocean,"  which  was  burned  at  sea 
on  a  voyage  from  Dakar  to  Reunion.  The  plaintiff  alleges  that  this 
insurance  was  written  at  London,  upon  his  order  and  account,  by 
Mautin,  a  swofn  marine  insurance  broker  at  Paris,  and  that  the  policy 
contains  the  following  clause :  ^^  It  is  declared  and  agreed  by  these 
VOL.  III.  —  82 
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presents  that  in  case  of  loss  the  policy  hereto  annexed,  No.  566,827, 
dated  December  28,  1895,  shall  be  considered  as  sufficient  proof  of  full 
and  entire  interest" 

Delaunay  claims  and  pleads  that  it  is  here  immaterial  that  there  is  no 
insurable  interest  in  France,  and  that,  contrary  to  the  provisions  of  the 
French  law,  it  names  the  broker  as  dealing  for  himself,  his  representa- 
tives, and  all  persons  in  interest.  The  policy  was  written  in  England 
in  conformity  with  English  rules  and  usages  with  respect  to  marine  in- 
surance, for  an  object  permitted  by  the  English  law ;  and  the  insurer 
therefore  should  not  invoke  the  French  law  in  order  to  refuse  to  fulfil 
the  obligation  contracted  by  him  toward  the  assured. 

It  is  admitted,  however,  that  Delauna}'  is  neither  owner  of  the  vessel, 
nor  a  creditor  with  a  lien  upon  it  in  whole  or  in  part,  nor  owner  of  any 
part  of  the  cargo  of  the  ship  ^' Ocean,"  nor  has  he  anj*  lien  upon  the 
freight ;  but  he  claims  to  be  a  creditor  of  the  owner,  having  become  so 
before  the  vessel  set  sail.  Delaunay  states  in  his  argument  at  the  bar, 
that  the  debt  being  secured  only  by  the  freight  (since  the  vessel  was 
hypothecated)  this  security  was  strengthened  by  contracting  on  his  own 
account  an  insurance  on  the  safe  arrival,  on  the  supposition  that  the 
failure  of  the  vessel  to  arrive  at  destination  would  jeopardize  his  debt 
by  depriving  his  debtor  of  the  sums  due  for  freight 

It  is  here  a  question  of  the  execution  of  a  contract  of  marine  insur- 
ance. The  essence  of  such  a  contract  is  to  secure  the  assured  against 
the  risks  of  navigation.  The  insurer,  in  consideration  of  the  payment 
of  a  premium,  engages  to  indemnify  the  assured  against  the  loss  which 
he  may  experience  by  the  destruction  of  something  exposed  for  a  cer- 
tain term  to  the  fortune  of  the  sea.  It  is  true  that  a  Frenchman  who 
contracts  abroad  whether  as  insurer  or  as  insured,  submits  to  the  law 
of  that  countrj-,  and  cannot,  when  sued  in  France,  invoke  the  French 
law  as  the  law  of  his  obligation  ;  but  this  is  always  subject  to  the  condi- 
tion that  the  policy  contain  nothing  contrary  to  the  public  policy  of 
France  in  matters  of  insurance.  This  condition  determines  the  ques- 
tion, and  it  would  be  premature  to  examine  the  other  points  raised  by 
the  parties  before  deciding  whether  the  principles  of  public  polic}'  as 
established  in  France  have  been  respected  or  violated  in  the  contract 
submitted  to  the  judgment  of  the  court  There  is  nothing  to  prevent  a 
creditor,  in  exercise  of  the  right  conferred  on  him  bj*  article  1166  of 
the  Civil  Code,  from  doing  an  act  to  preserve  the  property  of  his  debtor, 
but  the  act  must  be  done  in  the  name  of  the  debtor.  In  maritime  prac- 
tice, insurance  may  be  taken  out  bj*  the  assured  himself  or  by  a  third 
person  acting  on  account  of  the  assured  or  on  account  of  whom  it  may 
concern,  which  must  be  expressed  in  the  policy ;  but  in  any  case  public 
policy  forbids  insuring  anything  but  maritime  risks.  In  this  case 
Delaunay  has  not  insured  in  his  debtor's  name  any  part  whatsoever 
of  his  property  exposed  to  maritime  risk.  The  object  of  his  insurance, 
according  to  his  own  statement,  was  to  secure  the  pa3*ment  of  a  debt,  a 
debt  absolutely  due  him  in  any  state  of  the  case,  whatever  the  fate  of 
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the  vessel  during  the  voyage.  The  loss  of  this  vessel,  Involving  the 
pa3*ment  of  the  insnranoe,  did  not  even  result,  by  virtue  of  the  contract, 
in  transfeiTing  to  the  insurer  rights  of  the  assured  in  the  thing  insured, 
any  more  than  in  discharging  the  debtor.  Such  insurance  is  contrary 
to  public  policy  in  France. 

Consequently,  without  going  into  the  question  whether  the  contract 
was  regularly  made  in  England  and  in  conformity  with  her  laws  by 
Mautin,  acting  by  order  of  and  on  account  of  Delaunay,  it  is  sufiScient 
to  say  that  the  suit  brought  in  this  court  for  this  purpose  will  not  lie, 
and  should  be  dismissed. 


SUMMARY  OF  THE  CONFLICT  OF 
LAWS. 


I. 

BIGHT& 


1 1.  The  topie  called  "Conflict  of  Laws  "  dealt  with  the  noogni- 
tion  and  enforcement  of  foreign  created  rights. 

}  2.  In  the  l^al  sense,  all  rights  must  be  created  by  some  law.  A 
right  is  artificial,  not  a  mere  natural  fact;  no  legal  right  exists  by 
nature.  A  right  la  a  political,  not  a  social  thing;  no  l^al  right  can 
be  created  by  the  mere  will  of  parties. 

Law  being  a  general  rule  to  govern  future  transactions,  its  method 
of  creating  rights  is  to  provide  that  apon  the  happening  of  a  certain 
event  a  right  shall  accrue.  The  law  annexes  to  the  event  »  certain 
oooeeqaence,  camely,  the  creation  of  a  legal  right.  The  creation  of 
a  right  is  therefore  conditioned  upon  the  happening  of  an  event 

$  8.  Events  which  the  law  acts  upon  may  be  of  two  sorts;  acts  of 
human  beings,  and  so-called  "acts  of  God,"  that  is,  events  in  which 
DO  hnmao  being  has  a  share.  Bights  generally  follow  acts  of  men ; 
though  sometimes  a  right  is  created  as  a  result  solely  of  an  act  of  Glod 
(as  lapse  of  time:  acoretion). 

i  i.   When   a  right  has  been  created  by  law,  this  right  itself 
becomes  a  fact;  and  its  existence  may  be  a  factor  in  an  event  which 
the  same  or  some  other  law  makes  the  condition  of  a  new  risrht.     In 
other  words,  a  right  may  be  changed  by  the  law  that  creat 
any  other  law  having  power  over  it 

j  6.  If  DO  law  having  power  to  do  so  has  changed  i 
existing  right  sbonld  everywhere  be  recognized ;  since  1 
merely  to  reoognize  the  existence  of  a  fact 


n. 

LAW. 

I  6.  For  the  erwtion  of  rights,  as  has  been  seen,  there 
some  law  with  power  to  create  them:  or  in  the  ordioi 
with  jnriidiction. 
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§  7.  Wherever,  therefore,  there  is  a  political  society,  there  must  be 
some  complete  body  of  law,  which  shall  cover  every  event  there  hap- 
pening (Grosscup,  J.,  in  Swift  v,  R.  R.,  i.  117). 

This  single  law  is  the  **law  of  the  land,'*  a  law  which  belongs  to  a 
certain  political  division  of  territory.  The  law  prevails  throughout 
this  territory;  and  conversely,  it  cannot  prevail  as  law  outside  it 
(Ware,  J.,  in  Polydore  v.  Prince,  iii.  5;  Story,  ii.  1). 

In  the  case  of  wandering  people  without  settled  territory  the  law  is 
the  law  of  the  people,  not  of  the  land:  tribal  law.  Such  is  the  law 
of  tribal  American  Indians  (Wall  v.  Williamson,  ii.  77;  see  Roche 
V.  Washington,  ii.  81).  Such  were  the  laws  of  the  barbarians  in  the 
early  Middle  Ages ;  and  such  an  idea  of  law  still  colors  the  modem 
Civil  Law  of  Europe  (see  A.  Fillet,  in  ii.  3  ff.).  The  Common 
Law  has  always  been  territorial. 

It  follows  that  there  can  be  no  general  law  on  the  high  seas  (Nor- 
man V.  Norman,  ii.  44). 

§  8.  Since  political  society  existed  for  the  first  time,  law  has  been 
continuous.  In  each  new  establishment  of  a  society  the  settlers 
carried  law  with  them.  If  the  members  of  the  new  society  had  been 
used  to  a  single  system  of  law,  that  would  be  continued.  If  they 
had  been  subject  to  different  systems  of  law,  the  new  law  would  be 
some  natural  resultant  of  these  (Bank  v.  Einner,  i.  76;  McEennon 
V.  Winn,  i.  83). 

§  9.  Law  once  established  continues  until  changed  by  some  com- 
petent legislative  power.  It  is  not  changed  merely  by  change  of 
sovereignty  (C.  v.  Chapman,  i.  72),  or  by  conquest  (Lord  Mansfield, 
in  Campbell  v.  Hall,  i.  56;  Blankard  v.  Galdy,  i.  65),  or  by  the 
establishment  of  a  new  constitution  (Shiras,  J.,  in  Murray  t;.  Ry.,  i, 
100,  101,  107,  110,  112). 

§  10.  If  a  conquest  is  followed  by  a  resettlement  and  complete 
change  of  customs,  the  law  will  be  changed ;  as  in  New  York  after 
the  English  conquest  (Mortimer  t;.  R.  R,  i.  80).  So  if  territory 
containing  a  small  body  of  people,  not  constituting  a  separate  social 
community,  is*  annexed  to  another  country,  the  law  of  the  latter 
country  at  once  takes  effect,  since  the  new  territory  and  inhabitants 
are  by  the  annexation  itself  incorporated  with  the  old  (Chappell  i;. 
Jardine,  i.  77);  but  if  the  annexed  territory  contained  a  separate 
political  society,  their  old  laws  would  continue,  as  in  the  case  of  the 
annexation  of  Florida. 

Where  an  uninhabited  portion  of  territory  is  set  off  from  a  country, 
it  would  seem  that  the  law  of  that  country  would  cease  to  be  in  effect; 
leaving  the  land  free  for  the  introduction  of  law  by  settlement  or  by 
annexation  to  another  country  (McEennon  v.  Winn,  i.  83). 

§  11.  Not  only  must  every  political  society  have  some  law,  but  it 
must  have  only  one  law.  If  two  laws  prevailed  at  the  same  time, 
they  might  be  mutually  destructive.  It  is  impossible  that  a  single 
event  should  be  followed  by  two  contradictory  consequences.     Only 
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one  law,  therefore,  cau  have  Juriediction  (Shikas,  J.,  in  Marray  v. 
Ry.,  i.  105). 

S  12.  The  fact  that  different  portions  of  the  law  are  altered  by 
distinct  legislative  powers,  does  not  interfere  with  the  BiDgleDeaa  of 
the  law. 

We  haye  seen  that  law  came  into  being  originally  at  the  fonndation 
of  the  society,  and  has  stnce  been  changed  only  by  some  l^ialative 
power  (SS  S,  9).  Consequently  if  two  l^islativa  powers  now  exist, 
it  must  be  by  consent  of  the  prior  power;  and  the  changes  made  by 
each  are  changes  in  the  single  law. 

For  example,  the  Ohnrch  has  obtained  l^islative  power  in  many 
countries.  This  is  by  consent  of  the  sovereign  (Selim  Farag  v. 
Mardrous,  i.  85),  and  the  law  after  change  by  the  Church  is  still  one, 
BB  it  has  continued  to  be  (e.  g.  in  England)  after  the  law-making 
power  of  the  Church  was  curtailed,  or  (e.  ^.  in  the  United  States) 
after  it  ceased  (Matthews  v.  Burdett,  i.  85). 

In  many  semi -civilized  countries  foreign  sovereigns  are  allowed 
consular  jurisdiction,  with  some  power  of  affecting  the  law.  This  ia 
always  by  consent  of  the  country  affected,  usually  by  treaty  (Papay- 
anni  v.  Nav.  Co.,  i.  87),  and  the  law  remains  the  single  law  of  that 
country.  Therefore  the  constitntion  of  the  country  exercising  the 
jurisdiction  does  not  apply  (/n  re  Ross,  i.  89;  Fichera  v.  De  t^trens, 
i.  92). 

In  each  State  of  the  Union  the  Congress  of  the  United  States  has 
been  grauted  by  the  Constitution  the  power  to  change  the  law  in  some 
particulars.  The  law  as  thus  changed  remains,  however,  the  single 
law  of  the  State.  There  is  no  room  for  a  second  law  to  hare  place. 
The  so-called  doctrine  of  a  "  federal  common-law  "  can  therefore  have 
no  meaning,  except  as  explained  in  the  next  section;  the  law  of  the 
Stnte  continues  to  be  that  alone,  modified  as  it  may  be  by  Act  of 
Congress,  (The  difference  between  Murray  v.  Ry.,  i,  97,  and  Swift 
V.  K.  R.,  i.  116,  was  so  resolved  in  W.  U-  T.  Co.  v.  Call  Pub.  Co., 
i.  491.) 

§  13.  When  (as  sometimes  happens)  two  courts  of  equal  authority 
and  without  a  common  superior  have  the  duty  of  declaring  the  same 
law,  there  is  no  possibility  of  compelling  them  to  adopt  the  same 
view  of  the  law.  If  they  differ,  this  cannot  mean  that  there  are  two 
laws,  but  merely  that  one  court  or  both  is  mistaken  in  its  statement 
of  the  law;  as  also  may  happen  for  a  time  where  courts  of  co-ordinate 
jurisdiction  have  a  common  superior,  like  the  English  conrte  of  King's 
Bench  and  Exchequer  a  century  ago. 

An  example  of  such  co-ordinate  courts  without  common  superior, 
is  the  State  and  Federal  Courts  in  all  coses  where  federal  jurisdiction 
depends  upon  diverse  citizenship.  In  such  cases  the  Federal  Court 
is  declaring  the  law  of  the  State,  but  declines  to  accept  as  binding  a 
prior  declaration  of  the  law  by  the  State  coart.  (Swift  v.  Tyson,  L 
95;  Geai,  J.,  in  Liverpool  S.  Co.  v.  Ins.  Ca,  ii.  682.) 


^'^ 
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§  14.  Since  there  can  be  bat  one  law  in  a  place  (§  11),  it  follows 
that  every  question  there  arising  most  be  determined  by  the  law  of 
that  place.  A  foreign  law  must  there  be  merely  a  fact  (Haven  v, 
Foster,  L  127)9  i^ot  known  to  those  expert  in  law  (u  e.  the  judges) 
but  proved  by  evidence,  like  any  other  fact  (Kline  v.  Baker,  i.  129 ; 
U.  S.  V.  Perot,  i.  139;  Owings  v.  Hull,  i.  131). 

It  follows  that  the  law  of  each  territory  which  forms  a  political 
unit  is  a  thing  by  itself,  and  cannot  be  the  same  as  the  law  of  another 
territory,  though  the  two  may  have  a  common  origin.  The  phrase 
^'the  common  law*'  or  ''the  maritime  law"  is  therefore  not  accurate 
in  the  legal  sense.  There  is  a  common  law  of  each  State,  which 
differs  from  that  of  every  other  State,  though  the  basis  of  all  may  be 
the  common  law  of  England  (Shaw,  C.  J.,  in  C.  v.  Chapman,  i.  72; 
Forepaughv.  B.  R.,  i.  131;  neglect  of  this  obvious  truth  has  led  to 
an  indefensible  doctrine  of  the  New  York  court,  St  Nicholas  Bk.  v. 
.  Bk.jj,A9T).  In  the  same  way  ''maritime  law"  is  such,  only  so  far 
^  as  it  forms  part  of  the  law  of  some  territory  (Gray,  J.,  in  Liverpool 
S.  Co.  V.  Ins.  Co.,  ii.  533). 

§  15.  Whenever  a  question  arises  concerning  the  recognition  or 
enforcement  of  a  right  which,  it  is  claimed,  accrued  in  another  State 
(a  question  of  the  Conflict  of  Laws),  it  must  therefore  be  solved  by 
the  law  of  the  State  in  which  the  question  arises.  The  principles  of 
the  Conflict  of  Laws,  in  other  words,  form  pai*t  of  the  common  law  of 
each  State.  (Lindley,  M.  R.  in  In  re  Martin,  ii.  290 ;  A.  V.  Dicey, 
ii.  3;  J.  Story,  ii.  2;  see  X.  v.  Y.,  ii.  37.) 

It  will  of  course  be  assumed  that  all  common-law  States  will  decide 
such  questions  in  the  same  way,  except  so  far  as  the  law  may  have 
been  changed  by  statute  (Frear,  J.,  in  Carter  v.  Ins.  Co.,  ii.  188); 
but  there  is  no  reason  for  presuming  that  questions  will  be  decided  in 
the  same  way  in  countries  in  which  a  different  system  of  law  prevails. 
Only  in  such  portions  of  each  law  as  may  be  supposed  to  have  had 
a  common  origin  —  as,  for  instance,  the  limits  of  national  Juris- 
diction, based  on  International  Law,  —  should  the  views  of  courts  not 
administering  a  common-law  system  be  regarded  as  in  any  sense 
authoritative. 

§  16.  Since  the  principles  of  the  Conflict  of  Laws  form  part  of  the 
local  law  of  a  State,  the  legislative  power  of  a  State  may  change  those 
principles  at  will  by  statute,  without  violating  its  duty  toward  any 
other  State.  This  fact  is  sometimes  expressed  by  the  statement  that 
it  is  comity  only  which  leads  a  State  to  deal  in  a  particular  way  with 
foreign-acquired  rights. 

But  since  the  legislature  alone  has  the  right  to  change  the  local  law, 

it  follows  that  the  courts  have  no  more  power  to  change  this  portion 

^i^  of  the  law  than  any  other.     So  far  as  the  decision  of  such  a  question 

l^^'    ^  in  court  is  concerned,  the  word  comity  has  no  meaning.     (Taney, 

^  ,  '  C.  J.,  in  Bank  of  Augusta i;.  Earle,  i.  138.)    The  courts  have  no  right 

to  enforce  or  not  to  enforce  a  portion  of  the  local  law,  according  as 
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they  desire  to  please  or  to  retaliate  upon  some  other  conntry  (Mab- 
SHALi^  G.  J.,  in  The  Nereide,  i.  188;  Fuller,  C.  J.,  in  Hilton  v.  Guyot, 
iii.  837;  see,  however,  Grat,  J.,  in  Hilton  v.  Gayot,  i.  189). 
Questions  of  the  Conflict  of  Laws  should  therefore  be  resolved  by  a 
court  in  some  one  way,  that  is,  in  accordance  with  the  law  of  the 
land. 

§  1<7.  Questions  of  the  Ck>nflict  of  Laws  require  for  their  solution  a 
consideration  of  three  things:  1,  whether  a  right  has  been  created  by 
some  law,  and  by  what  law;  2,  how  far  the  right  so  created  abroad 
will  be  given  effect;  8,  what  remedy  will  be  granted  for  making  it 
effective.  It  is,  however,  first  essential  to  examine  the  principles 
which  determine  the  extent  of  national  Jurisdiction  over  persons  and 
things. 


IIL 


JURISDICTION. 


§  18.  The  Jurisdiction  of  a  country  is  primarily  over  its  territory. 
Within  that  territory  there  is  complete  Jurisdiction  over  every  person 
and  thing.  (Bradley,  J.,  in  Coe  v.  Enrol,  i.  221  n. ;  Aomxw,  J.,  in 
McEeenv.  Northampton,  i.  22t^7  *^ 

§  19.  The  territory  of  a  conntry  consists  of  the  land,  and  certain 
portions  of  water.  All  lakes  and  rivers  within  the  land  form  parts 
of  the  territory;  also  some  bays  of  the  adjacent  ocean.  The  conntry 
would  seem  to  have  the  right  to  occupy  as  part  of  its  territory  all 
inlets  of  the  sea,  which  by  reason  of  physical  configuration  may  fairly 
be  said  to  be  intimately  connected  with  the  land  (C.  v.  Manchester, 
i.  29;  Direct  Cable  Co.  v.  Tel.  Co.,  i.  87).  As  to  the  border  seas,  it 
would  seem  that  they  may  be  occupied  as  part  of  the  territory,  so  far 
as  that  is  possible  from  the  land,  as  by  the  working  of  mines  (Cock- 
BURN,  C.  J.,  in  R.  V.  Keyn,  L  10).  It  was  held  in  R  t;.  Eeyn  (i.-l) 
that  England  included  no  part  of  the  ordinary  littoral  seas  below 
high-water  ma'bk;  but  it  seems  that  this  decision  was  due  to  a  belief 
that  England  had  never  cared  to  regard  the  littoral  seas  as  part  of  the 
realm  (Field,  C.  J.,  inC.  v.  Manchester,  i.  85),  and  there  is  no  doubt 
that  for  many  purposes  all  nations  regard  the  littoral  seas  for  a  cer- 
tain distance  from  land  as  within  the  Jurisdiction.  In  Massachusetts 
(as  now  in  England)  a  border  of  littoral  sea  is  by  statute  rightly 
made  part  of  the  SMte  (C.  v.  Manchester,  i.  29). 

§  20.  How  far  a  foreign  vessel  sailing  in  the  territorial  waters  of 
a  country  may  be  subject  to  the  Jurisdiction  of  the  country  is  not 
fully  setUed. ,  It  seems  that  the  littoral  seas  are  not  so  far  part  of 
the  territory,  that  vessels  merely  sailing  along  the  coast  are  governed 
by  the  law  of  the  land.  Whatever  may  be  true  of  the  locality,  the 
passing  vessel  at  least  is  exempt  from  the  ordinary  Jurisdiction  (R. 
V.  Eeyn,  i.  1).    If  a  foreign  merchant  vessel  seeks  a  harbor  within 
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a  country,  on  the  other  hand,  it  is  certainly  subject  to  all  commands  of 
the  law;  it  is  bound  by  police  provisions,  except  so  far  as  it  may  be 
exempted  by  treaty  (Wildenhus's  Case,  i.  24;  R  v.  Anderson,  i.  51). 
How  far  it  is  bound  by  the  ordinary  provisions  of  law  is  more  doubt- 
ful.    There  are  conflicting  decisions  as  to  the  application  of  the 
patent  laws  of  the  country  (Caldwell  t?.  Van  Vlissengen,   i.  253; 
Brown  v.  Duchesne,  i.  256),  and  of  the  maritime  law  of  the  country 
(ii.  844  n.).     It  seems  that  the  laws  for  taxation  (Hays  v.  S.  S.  Co., 
i.  215)  and  for  registration  of  title  (Mahler  v.  Schirmer,  ii.  190)  do 
not  prevail. 

A  foreign  man-of«war,  even  when  in  port,  is  not  subject  to  the 
local  jurisdiction  and  law  (Seagrove  v.  Parks,  i.  41;  but  see  Best, 
J.,  in  Forbes  v.  Cochrane,  i.  45). 

§  21.  A  colony,  or  a  dependent  country,  is  not  part  of  the  territory, 
and  the  law  of  a  country  does  not  as  such  extend  to  its  colony  or 
dependent  country.  The  legislature  of  the  country  has,  however, 
legislative  power  over  the  law  of  the  colony;  having  therefore  the 
double  function  of  territorial  legislature  for  its  own  territory  and 
imperial  legislature  for  the  dependent  territory  (Craw  v.  Ramsey,  i. 
53;  Campbell  v.  Hall,  i.  54;  R.  v.  Vaughan,  i.  65.  See  Adv.  Gen. 
V.  DoBsee,  i.  67). 

§  22.  A  vessel  is  to  a  large  extent  within  the  jurisdiction  of  the 
country  to  which  it  belongs.  So  long  as  it  remains  upon  the  high 
seas,  and  to  a  certain  extent,  probably  while  it  is  within  the  territo- 
rial waters  of  another  country  (§  19),  the  law  of  the  country  to  which 
it  belongs  prevails  on  board  (Forbes  v.  Cochrane,  i.  41 ;  McDonald 
v.  Mallory,  i.  46;  R.  v.  Anderson,  i.  51).  This  law  extends  over 
foreigners  on  board  as  well  as  over  subjects  of  the  same  country  (R. 
V.  Keyn,  i.  1;  Dobree  v,  Napier,  i.  61).  In  this  respect  vessels 
have  been  likened  to  floating  portions  of  territory  of  their  country 
(CocKBUBN,  C.  J.,  in  R.  v.  Keyn,  1.  3;  Holbotd,  J.,  in  Forbes  v. 
Cochrane,  i.  44;  Btles,  J.,  in  R.  v.  Anderson,  i.  53);  but  this  is 
only  a  figure,  upon  which  no  stress  can  be  laid.  The  vessel  is  not 
really  part  of  the  territory.  The  jurisdiction  prevails,  although  the 
vessel  is  outside  the  limits  of  the  territory  as  expressly  defined  by 
statute  (McDonald  v.  Mallory,  i.  46).  The  jurisdiction  is  extra- 
territorial. 

§  23.  Each  country  has  in  a  certain  sense  jurisdiction  over  its 
citizens  or  subjects  wherever  they  may  be,  and  may  lay  commands 
upon  them.  Though  these  commands  may  take  the  form  of  general 
laws,  it  seems  clear  that  the  effect  of  them  upon  subjects  abroad  is 
not  that  of  laws  in  the  strict  sense,  but  merely  that  of  the  commands 
of  a  superior.  They  cannot  compete  with  the  law  of  the  territory  in 
which  the  subject  may  be.  They  do  not  affect  rights;  but  if  the 
command  is  disobeyed  the  subject  may  be  punished  for  his  disobedi- 
ence (Dobree  v,  Napier,  i.  61;  R.  v.  Lesley,  i.  63). 

§  24.   Whenever  a  country  has  extra-territorial  legislative  power 
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(s8  over  TesBflls,  or  to  make  consolar  regulations,  or  to  issue  com- 
mands to  its  subjects),  it  woold  seem  tliat  its  acts  can  talce  effect 
abroad  only  after  due  notice;  and,  therefore,  after  the  lapse  of  sulB- 
cient  time  for  the  oliange  in  law  to  become  known  (Bonet  v.  Sobifl, 
i.  93). 

%  25.  All  persons  are  within  the  territory  wbo  are  in  actual  pres- 
ence there;  all  land  which  is  situated  there;  all  corporeal  things 
which  are  temporarily  or  permanently  placed  there.  It  was  once 
commonly  said  that  personal  property  had  its  situs  at  the  domicil  of 
the  owner  (mobilia  lequuntur  perso7M.7n);  but  this  fiction  may  be 
regarded  as  entirely  abandoned  in  the  cose  of  corporeal  property 
(Hoyt  V.  Gommre.,  i.  21S). 

In  the  case  of  incorporeal  property,  however,  Tarioaa  views  have 
been  held  as  to  its  situs;  and  for  different  purposes  the  sitae  has 
been  determined  in  different  waya. 

1.  The  situs  of  a  chose  in  action  ia  with  the  creditor  (the  owner), 
or  (less  often)  at  the  owner's  domicil,  on  the  old  principle  mobilia 
$equuntur  pertonam.  This  has  been  held  in  cases  of  taxation 
(Bbickkll,  C.  J.,  in  R.  B.  v.  Nash,  i.  875,  and  cases  cited;  see  State 
Tax  on  Foreign-Held  Bonds,  i.  224)  and  of  garnishment  (R.  R.  v. 
Nash,  i.  S73). 

2.  More  commonly,  the  situs  of  a  chose  in  action  is  held  to  be 
with  the  debtor.  This  has  been  so  held  in  cases  of  garnishment 
(Ry.  V.  Sturm,  i.  877)  and  for  administration  (lii.  134».);  it  is 
not  held  for  Uie  purpose  of  taxation  (State  Tax  on  Foreign-Held 
Bonds,  i.  224). 

3.  The  tme  Tiew  would  seem  to  be  that  a  chose  in  action  not  being 
corporeal  has  no  situs  for  any  purpose  (Day,  J.,  in  Lee  v.  Abdy,  ii. 
463;  Peokhax,  J.,  in  Guillander  v.  Howell,  iii.  207). 

Accepting  the  last  view,  a  State  can  usually  obtain  Jurisdiction  over 
a  diose  in  action  only  by  having  jurisdiction  over  all  parties  to  it. 

A  cho^e  in  action  may  however  be  evidenced  by  a  document  which 
is  of  value  in  itself,  and  is  marketable.     In  such  a  case  the  territory 
in  which  the  document  is  found  has  power  over  the  document-  anH  t^ 
that  extent  over  the  chose  in  action.     This  has  been  held  in  < 
certificate  6f   stock  (Stem  v.  Queen,  iii.   182;   iii.  134n.); 
(iii.  1S4  n.) ;  a  negotiable  instrnment  (iii!  184  n. ;  Amsden  v. 
son,  iii.  140;  iii.  142  n.);  a  policy  of  insarance  (Merrill  v.  1 
iii.  148;  Sulz  v.  Life  Assoc.,  iii.  146). 

A  chose  in  action  may  be  within  the  entire  control  of  a  St 
therefore  within  its  Jurisdiction.  Thus  a  Judgment  is  wi 
Jurisdiction  of  the  State  which  rendered  it  (Cassodat,  J.,  i 
V.  Hurlbut,  i.  872;  Adams  v.  Batchelder,  iiL  130);  a  sh 
corporation,  of  the  State  of  charter  (Masnry  v.  Bk.,  ii.  181 

!  26.  But  by  the  common  law  a  State  does  not  exereise  i 
diction  over  everything  within  its  power.  Thus,  where  pn 
carried  into  a  territory  by  the  act  of  God,  as  by  a  tempest, 
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tion  is  not  exercised  over  it  till  the  owner  has  a  chance  to  remove  it 
(CocxBURN,  C.  J.f  in  Cammell  v.  Sewell,  iL  155  n. ;  Cbompton,  J.,  in 
8.  c,  ii.  156) ;  and  the  same  rule  seems  to  be  followed  where  property 
is  brought  in  by  a  wrongdoer,  without  the  will  or  procurement  of  the 
owner  (Edgerly  v.  Bush,  iii.  86).  And  full  Jurisdiction  is  not  exer- 
cised over  a  vessel  temporarily  in  port  (Hays  v,  S.  8.  Co.,  i.  215; 
Caldwell  v.  Van  Vlissengen,  i.  253;  Brown  v.  Duchesne,  i.  256; 
Mahler  v.  Schirmer,  ii.  190),  or  over  railroad  cars  passing  through 
the  territory  (P.  P.  Car  Co.  v.  Pennsylvania,  i.  280). 

When  goods  in  transit  are  represented  by  a  bill  of  lading,  they  are 
for  many  purposes  regarded  as  within  the  jurisdiction  of  the  country 
in  which  the  bill  of  lading  is  situated  (Reyher  v.  Gautreau,  ii.  193), 
though  the  goods  are  also  recognized  as  within  the  jurisdiction  of 
the  country  where  they  actually  are  (Sutherland  t^.  Bank,  i.  361). 
An  attempt  to  apply  this  rule  in  the  case  of  an  ordinary  certificate 
of  deposit,  and  to  regard  the  goods  on  deposit  as  within  the  State 
where  the  certificate  is  found,  goes  too  far  (Shakespeare  v.  S.  D.  Co., 
iii.  139). 

§  27.  While  mere  temporary  presence  within  a  country  will  subject 
a  person  to  its  power,  greater  jurisdiction  is  in  some  respects  exercised 
over  those  persons  whose  connection  with  the  country  is  more  per- 
manent. The  person  whose  relation  to  a  State  is  that  of  citizen  or 
subject  owes  it  allegiance,  and  wherever  he  may  be  he  must  obey  the 
commands  addressed  to  him  by  the  State  (§  23).  A  less  close  and 
permanent  but  legally  more  important  relation  is  that  of  domicile 
that  is,  the  relation  of  one  who  has  established  his  home  in  a  State. 
A  third  intermediate  relation,  created  by  the  Code  Napoleon  and 
prevailing  in  France,  Belgium,  and  other  States  which  have  received 
that  Code,  is  that  of  legally  authorized  domicil;  that  is,  domicil 
authorized  by  the  government,  a  sort  of  partial  naturalization,  which 
confers  certain  civil  rights  not  generally  enjoyed  by  foreigners 
(Harral  v.  Harral,  i.  195;  Dupuy  v.  Wurtz,  i.  186).  This  sort  of 
domicil  is  unknown  in  common-law  States. 

The  importance  of  domicil  has  been  lessened  in  most  European 
countries,  which  (led  by  France)  have  substituted  nationality  for 
domicil  as  source  of  many  rights.  This  often  leads  to  a  confusion 
of  rights  where  a  subject  bf  a  State  retaining  the  old  doctrine  is 
domiciled  in  a  State  following  the  French  principle  (X.  t^.  Y.,  ii.  37; 
Cummlng  v.  Cumming,  ii.  40). 

§  28.*  A  domicil  is  a  legal  home.  Wherever  a  person  has  a  single 
actual  home  in  fact,  that  is  his  domicil.  But  though  a  man  has  no 
actual  home,  he  is  still  referred  by  the  law  to  a  domicil;  everyone 
must  have  a  domicil  (Lord  Westbubt,  in  Bell  v.  Kennedy,  i.  148; 
Chittt,  J.,  in  Re  Craignish,  i.  168;  Lobd,  J.,  in  Borland  v.  Boston, 
i.  200).  And  though  a  man,  as  sometimes  happens,  has  in  fact  two 
homes,  he  can  have  but  one  domicil  (Abington  v.  North  Bridgewater, 
i.  172;  Oilman  v.  Gilman,  i.  179).    Artificial  rules  are  aometimea 
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necessary,  therefore,  for  the  determination  of  domicil;  bat  the  rela- 
tion being  based  on  a  natural  one,  the  general  natare  of  domicil  is 
that  of  an  actual  home. 

§  29.  Since  a  man  may  live  away  from  home,  something  more 
than  mere  residence  in  a  place  is  necessary  for  domicil.  For  a 
domicil  there  mast  be  both  presence  in  a  place  and  intention  to  make 
that  place  a  home;  the  animtu  and  ihe  factum  must  be  nnited  (Bell 
t;.  Kennedy,  i.  140).  The  fact  is  nsaally  easily  determined.  The 
intention  is  also  to  be  treated  as  a  question  of  fact,  determined  by 
the  evidence,  of  which  declarations  of  intention  by  the  man  whose 
domicil  is  in  question  form  only  a  part,  and  are  not  conclusive  {In 
re  Craignish,  i.  161;  Gilman  v.  Gilman,  i.  179). 

It  may  be  desired  to  find  a  domicil  in  a  State,  a  town,  or  even  in 
some  part  of  a  town.  Though  a  man's  actual  place  of  domicil  may 
be  clear,  it  may  be  difficult  to  determine  the  town;  as  where  the  town 
boundary-line  runs  through  the  dwelling-house  (Abington  t;.  North 
Bridgewater,  L  172).  On  the  other  hand,  while  a  man  clearly  desires 
to  make  his  home  within  a  State  in  which  he  is  present,  he  may  have 
fixed  upon  no  actual  spot  within  the  State  as  his  home.  How  far 
such  a  man  may  l^ally  be  domiciled  in  the  State  without  having  a 
domicil  in  any  particular  locality  within  the  State  is  doubtful  (see 
In  re  Craignish,  i.  161;  i.  168 n.). 

Residence  in  a  non-Christian  State  does  not  usually  prove  a  man 
domiciled  there,  because,  as  a  matter  of  fact,  one  would  be  so  unlikely 
to  choose  as  his  home  a  place  the  customs  of  which  are  utterly  dif- 
ferent from  his  own  {In  re  Tootal's  Trusts,  i.  154).  Even  if  he  lives 
in  a  privileged  trading  community,  under  consular  jurisdiction,  the 
case  is  not  altered ;  for  this  community  is  within  the  Jurisdiction  and 
law  of  the  State  (§  12),  and  domicil  there  is  domicil  in  the  State 
(Abd-ul-Messih  v.  Farra,  i.  160  rt.).  An  exceptional  positiop  was 
that  of  the  English  settlements  in  India.  A  resident  in  such  a  settle- 
ment, it  was  anomalously  held,  might  acquire  a  domicil  there,  which 
was  not  an  ordinary  domicil  in  India;  it  was  called  an  Anglo-Indian 
domicil  (Chittt,  J.,  in  Tootal's  Trusts,  i.  157). 

§  30.  Every  man  at  his  birth  has  a  domicil,  known  as  the  domicil 
of  origin;  which  in  the  case  of  a  legitimate  child  is  the  father's 
domicil  at  the  time  of  his  birth,  and  in  the  case  of  an  illegitimate 
child  is  his  mother's  domicil  at  that  time  (Lord  Westbubt  in  Udny 
V.  Udny,  i.  151;  Chittt,  J.,  in  Re  Craignish,  i.  162.) 

§  81.  A  new  domicil  may  at  any  time  be  acquired;  this  itf  called 
domicil  of  choice.  To  acquire  another  domicil,  a  man  must  go  to 
the  new  place  and  be  there  with  intent  to  make  that  place  his  home. 
Both  the  fact  and  the  inteqfion  must  concur  before  the  new  domicil 
can  be  established  (Bell  v.  Kennedy,  i.  140;  i.  149  n. ;  Dupuy  v. 
Wurtz,  i.   186). 

The  presence  at  the  new  domicil  must  be  actual,  but  it  need  not 
be  long-continued;  momentary  presence,  Joined  with  the  requisite 
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intention,  is  enough  to  create  a  new  domicil  (WilliiEimB  v.  Roxbniy, 
i.  178).  The  presence  mast  be  personal;  a  man  cannot  acquire  a 
new  domicil  by  agent,  even  by  the  agency  of  a  member  of  his  family 
(i.  186  n.).  It  has  been  held,  however,  that  a  man  who  is  abroad 
may  acquire  a  new  domicil  by  the  presence  of  his  wife  in  the  new 
place,  with  his  consent  (Bangs  v.  Brewster,  i.  185). 

The  intention  required  is  the  intent  to  make  the  new  residence 
one's  home.  This  intention  is  quite  consistent  with  a  desire  to 
retain  the  rights  of  the  former  domicil;  the  legal  rights  are  the  efifect, 
not  the  cause,  of  the  domicil,  and  are  quite  independent  of  the  will  of 
the  party  (Rapallo,  J.,  in  Dupuy  v.  Wurtz,  i.  192).  Nor  is  the 
motive  of  the  change  of  importance,  so  long  as  (from  whatever  mo- 
tive) there  is  the  intent  to  make  the  new  residence  a  home  (Toung  v. 
Pollak,  i.  204). 

The  idea  of  home  involves  some  d^ree  of  permanence  (Toung  v. 
Pollak,  i.  204),  and  in  England  the  intention  required  appears  to  be 
an  intention,  so  far  as  one  at  present  feels,  always  to  remain  (Bell  v, 
Kennedy,  i.  140;  In  re  Craignish,  i.  161).  In  the  United  States  a 
less  settled  intention  will  saffice;  as  for  instance  to  stay  until  one 
can  find  a  better  place  (Wiibraham  v.  Ludlow,  i.  184)  or  while  one 
is  student  in  a  certain  place  (Putnam  v.  Johnson,  i.  168)  provided 
there  is  no  other  home.  Residence  in  a  place  merely  for  a  temporary 
purpose,  like  business,  sight-seeing,  etc.,  is  not  enough  (i.  194  n.); 
nor  is  residence  because  of  illness,  even  if  one  has  abandoned  the 
hope  of  returning  to  the  old  home  (Dupuy  v.  Wurtz,  i.  186). 

§  32.  A  difference  of  opinion  exists  as  to  whether  a  man  may 
abandon  a  domicil  without  acquiring  a  new  one  by  the  concurrence  of 
act  and  intent.  The  domicil  of  origin  certainly  cannot  be  abandoned 
without  acquiring  a  domicil  of  choice,  since  that  would  have  the 
legally  impossible  result  of  leaving  a  man  without  a  domicil  (§  28). 
But  it  is  held  in  England  that  if  a  domicil  of  choice  is  abandoned 
without  acquiring  a  new  domicil  of  choice,  the  domicil  of  origin 
revives  (Udny  v,  Udny,  i.  150).  In  the  United  States  the  weight 
of  authority  is  otherwise  (i.  153  n.),  and  it  is  held  that  a  domicil 
whether  of  origin  or  of  choice  remains  until  it  is  succeeded  by  a  new 
domicil  of  choice,  and  therefore  an  old  domicil  remains  while  one  is 
on  his  way  to  an  intended  new  domicil,  or  while  he  is  in  fact  without 
any  actual  or  intended  home  (Borland  v.  Boston,  i.  197). 

§  33.  One  who  is  not  sui  juris  cannot  acquire  a  domicil  of  choice 
for  himself;  but  a  domicil  of  choice  may  be  acquired  for  him,  under 
all  or  some  circumstances,  by  one  who  controls  his  residence.  Thus 
an  infant's  domicil  may  be  changed  by  his  father  or  natural  guardian 
and  to  some  extent  by  his  appointed  guardian  (Lamar  v.  Micou, 
i.  207;  i.  211  n.) ;  an  apprentice's  by  his  master  (i.  211  n.) ;  an  insane 
person's  sometimes  by  his  guardian  (i.  211  n.).  A  married  woman 
must  have  her  husband's  domicil,  unless  legally  separated  from  him; 
though  for  the  purpose  of  obtaining  a  divorce  (and  for  that  purpose 
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alone,  Shute  t^.  Sargent,  i.  211,  to  the  contrary  being  an  ill-adyiaed 
opinion)  she  is  allowed  a  separate  domicil  in  the  United  States 
(Ditson  V.  Ditson,  i.  205;  i.  206  n.). 

Certain  persons  who  are  under  physical  restraint  are  regarded  as 
incapable  of  acquiring  a  new  domicil,  since  they  have  no  power  of 
choice.  Such  are  prisoners,  and  paupers  in  a  poor-house  (Young  v. 
Pollak,  i.  204;  i.  205  n.).  Political  refugees  are  not  regarded  as  in 
the  same  class  (i.  205  n.),  nor  are  persons  in  military  service  and 
therefore  under  orders  (A.  G.  v.  Pottinger,  i.  168;  i.  169  7i.).  A 
corporation,  being  fixed  by  its  charter  within  the  State  which  created 
it,  cannot  acquire  a  domicil  outside  the  State  (Brewing  Co.  v.  Drey- 
fus, 1.  218). 

§  34.  Domicil  is  to  be  distinguished  from  similar  things,  like  fixed 
place  of  abode  (Chittt,  J.,  in  Tootal's  Trusts,  i.  159);  residence 
(Haggart  v,  Morgan,  i.  177);  settlement  (Pabk£b,  J.,  in  Putnam  v. 
Johnson,  i.  172;  i.  178  n.);  inhabitancy  (Borland  v.  Boston,  i.  197). 

§  35.  The  Jurisdiction  of  a  State  in  general  and  for  the  making 
of  laws  having  been  considered,  jurisdiction  for  laying  commands 
through  the  courts  and  for  enforcing  the  power  to  tax  remains  to  be 
considered. 

Taxation  is  exacted  either  from  persons  or  from  property;  juris- 
diction to  tax  therefore  depends  upon  jurisdiction  over  person  or 
property.  Besides  the  strict  power  of  taxation,  there  is  the  similar 
power  of  exacting  a  fee  in  return  for  some  privilege  conferred  by  the 
State. 

Taxation  of  persons  extends  to  citizens  or  subjects  everywhere,  and 
to  all  persons  domiciled  in  the  territory,  though  temporarily  absent. 
Persons  merely  temporarily  within  the  territory  are  not  taxed.  The 
tax  upon  persons  may  be  the  levy  of  an  arbitrary  sum  on  each  person 
(poll-tax),  or  a  tax  the  amount  of  which  is  graduated  upon  the  amount 
of  his  property,  such  as  an  income-tax  (i.  252  n.),  or  a  tax  upon  all 
the  person's  movables,  wherever  situated.  A  tax  of  the  latter  sort 
is  usually  confused  with  a  tax  on  property ;  but  it  seems  clear  that 
it  is  not  strictly  a  tax  on  property,  since  the  jurisdiction  to  tax  and 
the  power  to  collect  the  tax  do  not  extend  to  movables  abroad 
(McKeen  v.  Northampton,  i.  222;  S.  v.  Bentley,  i.  223  n.;  Gbat,  J., 
in  Estate  of  Swift,  i.  246).  For  the  same  reason  a  tax,  the  amount 
of  which  is  fixed  by  the  amount  of  incorporeal  property,  seems  to 
be  a  personal  and  not  a  property  tax. 

A  property  tax  may  be  laid  upon  all  property  within  the  territory, 
whether  immovable  or  movable  (Hoyt  v.  Gommrs.,  i.  218).  But  as 
has  been  seen,  incorporeal  property  has  no  real  situs  (§  25),  and  a 
property  tax  can  therefore  not  be  laid  upon  incorporeal  things.  At 
any  rate,  they  cannot  be  taxed  at  the  debtor's  domicil  as  property 
there  situate  (State  Tax  on  Foreign-Held  Bonds,  i.  224).  If,  bow- 
ever,  the  incorporeal  right  is  evidenced  by  a  document  valuable  in 
itself  (§  25),  it  may  be  taxed  as  a  chattel  where  the  document  is 
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found  (FiBLD,  J.,  in  State  Tax  on  Foreign-Held  Bonds,  i.  228 j  New 
Orleans  v,  Stempel,  i.  238). 

By  the  common  law  personal  property  is  not  taxable  where  found 
unless  it  is  in  a  sense  abiding  there,  incorporated  with  the  mass  of 
property  there  existing.  Thus  a  tax  is  not  laid  upon  a  passing  vessel 
(Hays  v.  S.  8.  Co.,  i.  215)  or  railroad  car  in  transit  (P.  P.  Car 
Co.  V.  Pennsylvania,  i.  230). 

A  privilege  tax  may  be  laid  for  the  exercise  of  any  privil^e  con- 
ferred by  law.  Such  are  license  fees  for  the  privilege  of  transacting 
business  (Field,  J.,  in  State  Tax  on  Foreign-Held  Bonds,  i.  227), 
probate  duties  (Morton,  J.,  in  Frothingham  v.  Shaw,  i.  251;  i. 
252  n.),  legacy  duties  (In  re  Tootal's  Trusts,  i.  154;  Mobton,  J.,  in 
Frothingham  v,  Shaw,  i.  251;  i.  252  n.),  and  succession  duties  or 
inheritance  taxes  (Estate  of  Swift,  i.  244;  Frothingham  v.  Shaw,  L 
249). 

§  36.  Jurisdiction  of  a  court  m^y  be  jurisdiction  over  persons, 
over  things,  or  over  personal  relations  or  rights  of  inheritance. 

A  court  has  jurisdiction  over  every  person  who  is  actually  served 
with  process  within  the  State  (Darrah  tr.  Watson,  i.  298;  but  see 
Abercrombie  v.  Abercrombie,  iii.  342),  over  non-resident  citizens  or 
subjects  (Douglas  v.  Forest,  i.  285;  Blackburn,  J.,  in  Schibsby  v. 
Westenholz,  i.  292),  and  over  all  persons  domiciled  within  the  State 
(Blackburn,  J.,  in  Schibsby  v.  Westenholz,  i.  292;  Henderson  v. 
StanifQ£dxJ>^^7).  But  (unless  by  consent)  the  court  has  no  juris- 
diction over  an  absent  non-domiciled  foreigner  (Buchanan  v.  Rucker, 
].  283;  Schibsby  i;.  Westenholz,  i.  288;  Bid.  &  Ins.  Assoc,  v. 
Hudson,  i.  324).  The  fact  that  a  foreigner  owns  property  within 
the  State  does  not  give  the  court  personal  jurisdiction  over  him 
(Blackburn,  J.,  in  Schibsby  v,  Westenholz,  i.  288;  Pennoyer  v. 
Neff,  i.  341),  nor  does  the  fact  that  the  obligation  on  which  suit  is 
brought  was  contracted  within  the  State  (Singh  v.  Faridkote,  i.  294). 

Jurisdiction  may,  however,  be  exercised  over  an  absent  foreigner 
by  his  express  consent;  as  if  he  applies  to  the  court  as  plaintifiP,  or 
voluntarily  appears  by  counsel  (Blackburn,  J.,  in  Schibsby  t;.  West- 
enholz, i.  292,  293;  ex  parte  Blain,  i.  311)  or  authorizes  a  confession 
of  judgment  (S.  M.  Co.  v,  Radcliffe,  i.  314).  So  he  is  held  to  have 
consented  if  he  joins  a  company  which  contains  in  the  ai*ticles  of 
association  an  express  provision  that  the  members  shall  be  subject  to 
the  jurisdiction,  though  it  would  not  be  enough  if  the  law  of  the  State 
where  the  company  was  formed  so  provided  (Copin  v.  Adamson,  i. 
308).  It  is  on  the  ground  of  consent  to  the  jurisdiction  of  the  court 
that  suit  is  maintained  against  a  foreign  corporation  (St.  Clair  t;. 
Cox,  i.  300). 

Jurisdiction  over  a  person  once  having  been  obtained,  continues 
throughout  all  subsequent  proceedings  that  form  part  of  the  same 
litigation  (Fitzsimmons  v,  Johnson,  i.  318). 

A  court  of  equity,  since  it  proceeds  only  in  personam^  must  have 
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personal  JariBdiction.  Having  aioch  jarisdiction,  it  may  order  a 
defendant  to  do  any  aoit  which  nuty  be  done  within  the  State,  though 
it  concerns  property  outside  the/jurisdictlon  of  the  court:  as  to  make 
n  deed  (Massie  v.  y  atts,  i.  828)  or  even  to  execute  a  power  of  sale 
(I^ynde  v.  By.,  i.  314)  of  foreign  lands;  but  it  may  not  order  any  act 
to  be  done  which  must  be  done  outside  the  State  (White  v.  White, 
i.  3l2)u-7 

§  37.  The  Jurisdiction  over  corporeal  things,  t.  e.  jurisdiction  in 
reniy  exists  over  all  corporeal  property  within  the  jurisdiction.  It  is 
exercised  by  an  admiralty  court  over  all  vessels  coming  within  the 
territory;  though  the  court  often  declines  jurisdiction  where  only 
foreigners  are  interested,  and  it  is  possible  to  get  complete  justice 
elsewhere' (The  Belgenland,  i.  262). 

Jurisdiction  in  rem  extends  also  to  all  land  within  the  State;  and 
any  judicial  process  may  be  authorized  to  bind  such  land  (Amdt  v. 
Griggs,  i.  268;  Tyler  v.  Judges,  i.  277). 

A  proceeding  in  rem  in  order  to  be  such  must  be  so  framed  as  to 
set  up  a  claim  to  the  res  itself  (Holmes,  C.  J.,  in  Tyler  v.  Judges,  i. 
281;  Field,  J.,  in  Pennoyer  v.  Neff,  i.  347). 

§  38.  A  jurisdiction  quasi  in  rem  may  be  exercised  by  a  court  in 
subjecting  all  property  of  a  debtor  which  is  found  within  the  juris- 
diction to  the  payment  of  ttie  debt  This  differs  from  an  action 
strictly  in  rem  in  that  there  is  no  claim  made  to  the  property  except 
incidentally  as  a  means  of  obtaining  redress  for  a  wrong  which  has 
no  connection  with  the  property.  But  since  the  object  of  the  suit  is 
to  obtain  the  property,  the  court  having  power  over  the  property  has 
jurisdiction  to  maintain  the  suit.  As  in  other  actions  in  rem^  the 
proceeding  is  based  upon  a  claim  to  the  property,  and  the  jurisdiction 
does  not  exist  unless  a  claim  to  the  property  is  made  the  basis  of  the 
suit  (Pennoyer  v.  Neff,  i.  341 ;  Woodruff  v.  Taylor,  i.  364). 

If  the  property  is  a  chattel  in  the  hands  of  a  third  party,  this  pro* 
ceeding  may  take  the  form  of  a  foreign  attachment  or  garnishment; 
but  the  jurisdiction  still  depends  upon  the  chattel  being  within  the 
State  (Sutherland  v.  Bank,  i.  361-). 

If  it  is  attempted  in  this  way  to  reach  a  chose  in  action  (as  by  the 
process  of  garnishment)  it  would  seem  clear  that  jurisdiction  must 
depend  upon  the  power  of  the  court  to  control  and  discharge  the  obli- 
gation (Mahr  v.  Ins.  Soc,  i.  363),  and  that  since  a  chose  in  action 
has  no  situs  (§  25)  this  requires  control  over  both  parties  to  the  obli- 
gation it  is  attempted  to  reach  (or  perhaps  over  the  debtor  and  the 
place  of  payment,  B.  B.  v.  Nash,  i.  372;  §  25).  And  it  is  sometimes 
so  held  (B.  B.  r.  Nash,  i.  372).  But  by  the  prevailing  view  the 
court  has  jurisdiction  wherever  the  garnishee  can  be  found  (By.  v. 
Sturm,  i.  377),  though  in  some  jurisdictions,  if  both  parties  are  not 
before  the  court,  the  garnishee  must  be  domiciled  within  the  State 
(Benier  v.  Hurlbnt,  i.  368). 

This  process  does  not  prevail  in  the  same  form  in  civil-law  coun- 
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trieB.  By  the  French  law  the  debt  or  chattel  may  be  seized  and 
retained  pending  a  judgment  npon  the  original  claim  by  a  conrt  hav- 
ing jarifldiction  (Tedesco  v.  Damont,  i.  388).  By  the  Roman-Dutch 
law  it  seema  that  a  seizure  in  the  nature  of  garnishment  can  be  made 
only  by  a  court  which  has  jurisdiction  of  the  principal  claim  (Einwold 
V.  W.  A.  Co.,  i.  383). 

§  39.  The  jurisdiction  of  a  court  to  affect  a  personal  relationship 
between  parties  depends  usually  upon  the  domicil  of  the  parties. 
Thus  a  court  has  jurisdiction  to  grant  a  divorce  only  if  the  parties 
are  domiciled  within  the  jurisdiction  (Lord  Watson  in  Le  Mesurier 
V.  Le  Mesurier,  i.  392).  '^  Matrimonial  domicil,"  so  called,  that  is, 
mere  residence  while  the  marriage  exists,  is  not  enough  to  give 
jurisdiction  (Le  Mesurier  v.  Le  Mesurier,  i.  388). 

Where  the  husband  and  wife  are  living  apart,  it  is  permitted  in  the 
United  States  generally  that  the  court  of  the  wife's  domicil  (§  33) 
may  grant  her  a  divorce  (Ditson  t^.  Ditson,  i.  399;  see  i.  406  n.).  In 
England  it  seems  that  the  court  of  the  last  domicil  in  which  the  parties 
lived  together  may  grant  a  divorce  to  the  wife,  who  has  remained 
there,  even  if  the  husband,  after  leaving  the  wife,  has  acquired  a 
domicil  elsewhere  (Babniss,  J.,  in  Armytage  i;.  Armytage,  i.  394). 
But  no  divorce  can  validly  be  granted  in  a  State  which  is  the  bona 
fide  domicil  of  neither  party  (S.  v.  Armington,  i.'  407). 

In  New  York  a  peculiar  doctrine  prevailed  that  if  the  parties  had 
separate  domicils  the  court  at  one  domicil  might  validly  divorce  the 
party  there,  but  having  no  jurisdiction  over  the  other  party  it  must 
leave  him  married  (P.  v.  Baker,  i.  408).  This  curious  and  indefen- 
sible doctrine  has  however  been  overthrown  (Atherton  v.  Atherton, 
181  U.  S.  165). 

It  has  been  held  that  a  judicial  separation  may  be  decreed  at  the 
actual  residence  of  the  petitioner  (Armytage  v.  Armytage,  i.  393). 

It  is  uncertain  whether  the  court  of  the  domicil  or  that  of  the  State 
which  created  the  marriage  status  (§  57)  has  jurisdiction  of  a  suit  for 
nullity  of  marriage  (Turner  v.  Thompson,  i.  414;  Cummington  v, 
Belchertown,  i.  415;  i.  419  n.;  Rotl/t;.  Roth,  ill.  34). 

Rights  of  inheritance  (as  distinguished  from  the  title  to  specific 
property)  are  within  the  jurisdiction  of  the  domicil  of  the  deceased ; 
the  courts  of  that  State  have  jurisdiction  to  declare  the  validity  of  a 
will  (Overby  v.  Gordon,  iii.  377). 

§  40.  The  rules  as  to  the  jurisdiction  of  courts  which  prevail  in 
foreign  countries  are  confused  and  contradictory.  The  French  law 
(since  the  Code  Napoleon),  which  has  been  followed  in  the  later 
codes  of  several  European  countries,  refuses  jurisdiction  to  a  foreign 
court  to  issue  judgment  against  a  Frenchman,  even  if  he  is  domiciled 
in  the  foreign  country.  In  France  this  right  of  the  Frenchman  may 
be  waived  by  him  by  expressly  submitting  to  the  foreign  conrt  (Van 
Heyden  v,  Sauvage,  i.  326)  but  not  otherwise  (Toung  v.  Dreyfus,  i. 
339).    In  Italy  no  waiver  is  allowed  (Girard  v.  Tramontane,  i.  327). 
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On  the  other  hand,  France  claima  JDrisdictiOD  to  issne  Jadgment 
against  an  absent  foreign  defendant  at  the  suit  of  a  Frenchman 
(Girard  v.  Tramontano,  i.  S27),  and  the  same  claim  is  made  in  most 
European  countrira,  thongb  the  jurisdiction  ib  nsnally  exercised  only 
when  the  obligation  in  anit  arose  within  the  country. 

For  divorce,  the  modem  European  law  gives  Jurisdiction  to  the 
oonrta  of  the  hnaband'a  nation  only  (W'b  Marriage,  i.  428;  i.  428  n. ; 
Tirveillot  v.  Tirveillot,  i.  4S1);  bnt  when  the  petitioner  is  a  resident 
foreigner,  and  the  whereabouts  of  the  other  party  unknown,  so  that 
the  petitioner  can  find  no  other  conrt,  a  French  conrt  has  entertained 
her  suit  (Wilhelm  v.  Wilhelm,  i.  427).  "Provisory  measures,"  such 
as  separation  from  bed  and  board,  alimony,  etc.,  may  be  decreed  by 
the  court  of  the  residence  of  the  parties  (Tirveillot  v.  Tirveillot,  i. 
431). 

By  the  Scotch  and  the  Roman-Dntcb  law  the  conrt  of  the  matrimo- 
nial domicil  has  )nrisdiction  for  divorc*  (Weatfaetley  v,  Weatherley, 
i.  120). 


CREATION  OF  RIGHTS. 

1 41.  Rights  being  created  by  law  alone  (S  S),  it  is  necessary  in 
every  case  to  determine  the  law  by  which  a  right  is  created.  The 
creation  of  a  personal  obligation,  which  has  no  situs  (S  25)  and 
results  from  some  act  of  the  party  bound,  is  a  matter  for  the  law 
which  has  to  do  with  those  acts.  A  personal  obligation,  then,  is 
created  by  the  law  of  the  place  where  the  acts  are  done  out  of  which 
the  obligation  arises. 

Where  acts  are  done  in  one  State  by  the  procurement  of  a  party 
who  remains  in  another  State,  the  acta  being  actually  performed  by 
an  agent,  the  obligation  is  created  by  the  law  of  the  place  where  the 
^ent  acts. 

I  42.  A  right  to  tangible  property  is  of  a  different  sorL  Thr 
property,  whether  movable  or  immovable,  has  an  actoal  sitas  withii 
some  State,  and  nothing  can  be  done  with  the  property  against  thi 
will  of  the  State  in  which  it  is.  This  is  equally  true  of  movable  ai 
of  immovable  property;  for  tbongh  the  movable  property  is  physi 
oally  capable  of  being  taken  into  another  State,  the  State  in  which  i 
now  is  may  prevent  the  removal.  The  State  in  which  the  property  ii 
has  therefore  Jurisdiction  to  determine  the  title  to  the  property;  anc 
righte  in  tangible  property  are  determined  by  the  law  of  the  sitns. 

It  has  often  been  said  that  while  this  is  true  of  immovable  property 
movables  are  governed  by  the  law  of  the  owner's  domicil.  Tbii 
notion,  however,  does  not  find  support  io  the  caaes  (Green  v.  Vai 
Buskirk,  ii.  1«0). 


516  8U10IART  OF  THE  CONFLICT  OF  LAWa 

§  43.  Right  of  inheritance  to  property  is  treated  differently,  accord- 
ing aa  the  property  is  movable  or  immovable.  If  the  property  is 
immovable,  its  transfer  by  inheritance,  like  any  other  transfer,  is 
determined  by  the  law  of  the  situs  (Birtwhistle  v.  Vardill,  iii.  42; 
Van  Matre  v.  Sankey,  iii.  53).  But  inheritance  to  movables,  both 
corporeal  and  incorporeal,  is  governed  by  the  law  of  the  domicil  of 
the  deceased.  This,  in  the  case  of  chattels,  is  however  because  the 
law  of  the  situs  permits  it;  the  State  of  situs  may  so  change  the  law 
by  statute  that  the  inheritance  of  the  chattels  will  be  governed  by 
her  own  law  of  inheritance  (ii.  255  n.). 

§  44.  The  creation  of  a  personal  status  depetids  generally  upon  the 
law  of  the  domicil  of  one  of  the  parties.  Thus  the  status  of  legiti- 
mate child  is  determined  by  the  law  of  the  father's  domicil;  the 
status  of  a  corporation  by  the  law  of  its  domicil  (that  is,  of  the  State 
which  charters  it)  eta  The  law  that  governs  marriage  is  more  diffi- 
cult to  determine;  it  is  sometimes  held  to  be  the  law  of  the  domicil 
of  both  parties,  sometimes  that  of  the  domicil  of  the  husband,  some- 
times that  of  the  place  of  celebration. 

§  45.  Personal  capacity  to  enter  into  an  obligation,  to  take  or 
transfer  property,  etc.,  is  sometimes  regarded  as  a  personal  status,  to 
be  regulated  therefore  by  the  law  of  the  domicil.  This  is  the  uni- 
versal doctrine  in  Europe,  except  that  (following  the  Code  Napoleon) 
the  status  is  in  most  countries  governed  by  nationality  rather  than 
by  domicil.  This  doctrine  is  however  found  unworkable  in  practice, 
and  is  subject  to  numerous  exceptions.  Thus,  it  is  held  not  to  apply 
to  the  conveyance  of  land  (D'hervas  v.  Bonnar,  ii.  82),  or  to  ordi- 
nary acts  of  commerce  done  bona  fide  (Fourgeand  v,  Santo  Venia, 
ii.  35),  and  it  may  be  doubted  whether  it  would  ever  be  applied  to 
the  prejudice  of  a  citizen  (De  Lizardi  v,  Chaize,  ii.  34).  And  the 
doctrine  is  not  applied  in  case  of.  a  penal  incapacity  (Reynaud  v. 
Martel,  ii.  39).  The  strongest  case  for  the  application  of  the  doc- 
trine is  where  a  person,  competent  by  his  own  law,  enters  into  an 
obligation  in  a  State  by  the  law  of  which  he  is  incompetent.  Such 
an  obligation  has  been  held  binding  (A.  v,  C,  ii.  36),  but  the  point 
has  also  been  decided  otherwise  (Manager  v.  6.,  ii.  33). 

§  46.  In  England  capacity  to  enter  into  an  obligation  appears  to 
have  been  deemed  to  be  one  of  the  circumstances  determining  liability, 
to  be  governed  therefore  by  the  law  that  creates  the  obligation  (Male 
V.  Roberts,  ii.  8;  Cresswell,  J.,  in  Simonin  v,  Mallac,  ii.  51,  53, 
54).  And  the  same  rule  was  applied  in  determining  capacity  to 
marry  (Dalrymple  v.  Dalrymple,  ii.  41;  Simonin  v.  Mallac,  ii.  50). 
But  in  later  cases  it  was  held  that  capacity  to  marry  is  determined 
by  the  law  of  the  domicil ;  and  it  was  stated  that  the  same  is  true 
of  capacity  to  contract  (Sottomayor  v.  De  Barros,  ii.  72).  The  Eng- 
lish law  as  to  capacity  to  contract  is  not  now  clear  (Cooper  v.  Cooper, 
ii.  9,  10). 

In  the  United  States  capacity  is  held  to  be  governed  by  the  law  of 
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the  place  of  acting  (Milliken  v.  Pratt,  ii.  1«5;  Nichols  &  Shephard 
Co.  V.  Marshall,  ii.  21;  ii.  9n.). 

Capacity  for  other  purposes  is  in  general  governed  by  the  law 
which  applies  to  the  transactions  in  question., 


V. 

BECOGNITION  OF  RIGHTS. 

§  47.  A  right  having  been  created  by  the  appropriate  law,  the 
recognition  of  its  existence  should  follow  everywhere  (Folg£r,  J., 
in  King  o.  Sarria,  ii.  450).  Thus  an  act  valid  where  done  cannot  be 
called  in  question  anywhere  (Dobree  v.  Napier,  i.  61 ;  i.  64).  And 
a  right  to  land  which  has  accrued  will  be  recognized  as  valid  though 
the  territory  is  afterwards  annexed  to  a  country  where  the  right  could 
not  be  created  (Chappell  v.  Jardine,  i.  77).  And  so  a  body  created 
as  a  corporation  in  one  State  must  be  recognized  as  such  in  another 
State  (iii.  76  n.). 

This  is  true  even  though  the  right  so  created  is  absolutely  illegal 
in  the  other  State.  Thus,  a  polygamous  or  incestuous  marriage  con- 
tracted in  a  Stale  where  it  is  valid  must  be  recognized  as  a  legal 
status  of  that  kind  even  in  a  State  where  it  is  illegal  (Sutton  v. 
Warren,  iii.  82);  though  it  need  not  be  treated  as  a  so-called 
^'Christian"  marriage  would  be.  It  is  merely  recognizing  a  foreign 
fact  (§  4).  This  doctrine,  though  obvious,  has  not  been  universally 
recognized  (Stirling,  J.,  in  Ee  Bethell,  iii.  din.;  Roth  v.  Roth, 
iii.  84;  U.  S.  v.  Rodgers,  iii.  86).  And  there  is  good  authority  for 
the  doctrine  that  if  the  marriage  is  against  universal  notions  of 
decency  because  between  very  near  relatives  it  will  not  be  recognized 
as  a  possibly  legal  marriage  anywhere  (Hubbabd,  J.,  in  Sutton  v. 
Warren,  iii.  82;  Brook  v.  Brook,  ii.  59). 

A  slave  for  the  same  reason  must  be  recognized  as  such  even  in  a 
free  State.  It  is  true  that  if  a  slave  comes  into  a  free  State  he  cannot 
be  restrained  by  his  master;  not  because  he  ceases  to  be  a  slave, 
but  because  in  such  a  State  there  is  no  right  in  a  master  to  restrain 
a  slave  (Holroyd,  J.,  in  Forbes  v.  Cochrane,  i.  44;  Wab£,  J.,  in 
Polydore  v.  Prince,  iii.  4,  5). 


VI. 

ENFORCEMENT  OF  RIGHTS. 

§  48.  Though  a  foi^ign  right  must  be  recognize  as  existing,  it  does 
not  follow  that  it  will  be  given  any  legal  force.  Since  a  right  can 
have  no  legal  force  unless  it  is  given  force  by  law  (§  2),  and  since 
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nothing  can  have  the  force  of  law  in  a  State  except  the  law  of  that 
State  (§  11),  it  follows  that  no  foreign  right  can  be  enforced  unlees 
the  law  of  the  State  so  provides.  This  depends  upon  the  law  as  to 
the  enforcement  of  foreign  rights,  that  is,  upon  a  principle  of  the 
Conflict  of  Laws.  The  general  principle  is,  that  when  a  right  has 
once  been  created  by  the  proper  law  it  will  be  enforced  everywhere, 
even  where  it  would  not  originally  have  been  created  upon  the  same 
facts  (Gray,  C.  J.,  in  Milliken  v.  Pratt,  ii.  12;  Greenwood  v.  Curtis, 
iii.  474).  And  this  is  true,  even  if  the  right  is  against  a  citizen  of 
the  State  in  which  it  is  enforced  (Milliken  v.  Pratt,  ii.  11;  but  see 
Armstrong  v.  Best,  iii.  487). 

§  49.  But  since  the  enforcement  comes  through  the  domestic  law, 
that  law  may  refuse  to  give  any  effect  to  the  right;  and  though  en- 
forcement will  be  not  denied  merely  because  the  creation  of  the  right 
is  opposed  to  the  domestic  law,  it  will  always  be  denied  where  there 
would  be  anything  illegal  in  the  enforcement  itself.  The  law  will 
not  cause  its  own  harm.  Thus  enforcement  will  be  denied  where  the 
right  was  created  abroad  in  evasion  or  fraud  of  the  domestic  law 
(Turner,  L.  J.,  in  Hope  v,  Hope,  iii.  471;  see  Waymell  v.  Reed,  iiL 
446 ;  Hill  v.  Spear,  iii.  447),  or  where  it  is  injurious  or  of  bad  ex- 
ample (Parsons,  C.  J.,  in  Greenwood  v.  Curtis,  iii.  474)  or  against 
public  policy  (Emery  v.  Burbank,  iii.  484;  Delaunay  v.  Ins.  Co.,  iii. 
497)  or  against  morality  (Flagg  v.  Baldwin,  iii.  461).  Thus  where  a 
foreign  marriage  is  vsJid,  and  the  parties  come  into  a  State  where 
it  is  regarded  as  incestuous,  they  may  be  forbidden  to  cohabit  as 
man  and  wife  in  that  State  (S.  v.  Brown,  iii.  87  cited). 

§  50.  It  is  a  general  rule  that  one  State  will  not  enforce  penal  obli- 
gations created  in  another.  Though  all  courts  admit  this  principle, 
they  differ  as  to  the  meaning  of  penal  obligation.  All  agree  that 
no  suit  can  be  brought  for  the  punishment  of  a  foreign  crime,  and 
it  is  usually  held  that  an  incapacity  imposed  abroad  merely  as  a 
punishment  will  not  be  regarded  (C.  v.  Green,  iii.  9;  iii.  18;  Martel 
V,  Reynaud,  iii.  21;  but  see  ^6  Nikitcbenkow,  iii.  19;  conviction  in 
annexed  territory  before  annexation  is  regarded  as  domestic  convic- 
tion, Thomas  v.  Gardet,  iii.  20).  But  the  Supreme  Court  of  the 
United  States  and  the  Privy  Council  of  England  have  held  that  the 
principle  covers  only  obligations  imposed  as  punishment  for  crime, 
and  not  forfeitures  of  property  to  individuals  by  way  of  redress 
(Huntington  v.  Attrill,  iii.  411).  Most  courts,  however,  will  enforce 
only  sach  foreign  rights  of  action  as  are  given  against  wrongdoers  as 
mere  compensation  for  the  wrong  done  to  the  plaintiff.  Thus,  they 
refuse  to  enforce  a  foreign  obligation  to  support  a  bastaixl  child 
(Graham  t;.  Monsergh,  iii.  402)  or  a  son-in-law  (De  Brimont  v.  Pen- 
niman,  iii.  40tS),  to  forfeit  treble  damages  for  usury  (Blaine  v. 
Curtis,  iii.  408),  and  to  pay  arbitrary  statutory  damages  for  failure 
to  transmit  a  telegram  (Taylor  v.  Tel.  Co.,  iii.  410).  And  where  a 
foreign  statute  creates  a  right  against  a  railroad  company  for  injury 
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to  an  individual,  action  cannot  be  brought  abroad  if  the  damages 
given  are  arbitrary,  bearing  no  relation  to  the  harm  or  totheplantiff's 
share  of  the  loss  (O'Reilly  v.  R.  R.,  iii.  440). 

The  statutory  liability  of  stockholders  in  a  corporation  may  be 
either  contractual  or  by  way  of  forfeiture.  If  the  liability  is  con- 
tractual, Irunning  to  the  creditors  from  the  time  the  debts  were  created, 
it  is  enforceable  in  any  State  ^Bank  t;.  Ellis,  iii.  430).  If  the  lia- 
bility is  penal  it  cannot  be  enforced  abroad  (Bank  v.  Rindge,  iii. 
427).  The  nature  of  the  liability  must  be  determined  by  the  State 
which  creates  it;  but  whether  a  liability  of  such  a  nature  is  penal  or 
not  must  be  determined  by  the  State  in  which  enforcement  is  sought. 

The  statutory  liability  of  directors  in  a  corporation  may  also  be 
either  contractual  or  penal.  Thus  the  director's  liability  for  all  debts 
contracted  beyond  the  capital  paid  in  is  an  original  liability,  entered 
into  by  the  director  each  time  such  a  debt  is  contracted ;  being  con- 
tractual, it  may  be  enforced  in  any  State  (Farr  v.  Briggs,  iii.  418). 
But  liability  imposed  upon  a  director  for  debts  already  contracted, 
because  of  his  failure  to  file  proper  returns,  is  obviously  penal  in  the 
sense  of  the  decisions  above  examined,  since  the  liability  bears  no 
proportion  either  to  the  amount  of  harm  done  by  his  act  or  to  the 
creditor*s  loss  by  it.  It  is  accordingly  usually  held  that  it  cannot 
be  enforced  in  another  State  (iii.  418/». ;  contra^  Huntington  v. 
Attrill,  iii.  411). 

§  51.  When  an  occasion  arises  for  treating  a  whole  estate  together 
(as  during  infancy  or  other  guardianship,  at  marriage,  bankruptcy, 
or  death),  while  the  title  to  the  estate  is  ordinarily  dealt  with  in 
accordance  with  a  single  proper  law,  the  administration  of  the  estate, 
that  is,  the  payment  of  debts  and  the  disposition  of  the  balance,  is 
as  to  each  portion  of  the  estate  according  to  the  law  of  its  situs, 
without  regard  to  the  law  which  settles  the  ultimate  title  (Pardo  v, 
Bingham,  iii.  161;  iii.  189  n.;  Trust  Co.  t^.  Dodd,  Mead,  ds  Co., 
iii.  228). 

VII. 

BEMEDT. 

§  52.  The  remedy  afforded  for  the  enforcement  of  a  foreign  right 
is  such  only  as  the  State  may  choose  to  allow.  The  State  may  open 
its  courts  to  whom  it  pleases.  By  the  common  law  as  generally 
understood  foreigners  are  allowed  free  access  to  the  courts  (Roberts 
v.  Knight,  i.  448).  Modifications  of  the  general  principle  have  been 
made  in  a  few  jurisdictions.  The  doctrine  of  one  English  case,  that 
suit  between  foreigners  on  a  mere  foreign  claim  will  not  be  enter- 
tained (Matthaei  v.  Oalitzin,  i.  440),  appears  not  to  represent  the 
English  law;  but  in  New  York  no  non-resident  has  a  right  to  sue 
another  non-resident  for  a  tort  committed  abroad  (Gardner  v.  Thomas, 
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i.  446),  though  the  parties  will  not  be  tamed  out  of  court  if  the  de* 
fendant  does  not  seasonablj  object  (Burdick  i;.  Freeman,  i.  450). 
A  foreigner  may  however  sue  another  for  breach  of  a  contract  made 
abroad  (Smith  v,  Crocker,  i.  448  n.y.  In  Texas  no  suit  can  be 
brought  against  a  non-resident  who  can  be  reached  in  his  own  courts 
upon  a  cause  of  action  given  by  a  foreign  law  which  differs  from  that 
of  Texas  (R.  R.  v.  Jackson,  i.  459). 

In  France  suit  will  not  ordinarily  lie  between  foreigners.  If, 
however,  one  of  them  has  a  business  domicil  in  France  (Vanguilbert 
V.  Vandevi^re,  i.  461)  or  if  the  suit  grows  out  of  a  commercial  teans- 
action  in  France  (Kowalski  v.  Mocaluvo,  i.  462)  suit  is  allowed. 

In  Admiralty  suit  is  not  allowed  where  the  whole  contention  is 
foreign,  and  justice  does  not  require  the  maintenance  of  the  action 
(The  Belgenland,  i.  262). 

Where  a  foreign  right  requires  for  its  proper  enforcement  a  special 
form  of  action  which  is  unknown  in  another  State,  it  cannot  be 
enforced  in  the  latter  State.  This  is  the  case  with  the  statutory 
stockholders'  liability  created  in  several  States  (Erickson  v.  Nesmith, 
iii.  423). 

§  53.  No  suit  can  be  brought  for  the  punishment  of  a  crime  com- 
mitted in  a  foreign  State  (Db  Grey,  C.  J.,  in  Rafael  v.  Verelst,  i. 
434),  since  a  foreign  penalty  is  not  enforced  (§  50).  Action  may  be 
brought  on  any  merely  personal  right,  though  the  cause  of  action  is 
a  foreign  one  (Rafael  v.  Verelst,  i.  433 ;  Mostyn  v,  Fabrigas,  i.  435 ; 
Anon. ,  i.  446).  But  of  course  no  action  can  be  brought  for  the  pur- 
pose of  affecting  the  title  or  possession  of  foreign  land  (see  §  37). 
And  it  is  generally  held  that  no  action  will  lie  for  any  injury  to 
foreign  land,  since  the  title  to  the  land  may  be  brought  in  issue 
(South  African  Co.  v.  Co.  de  Mozambique,  i.  442).  Since,  however, 
the  question  of  title  is  raised  only  incidentally,  and  the  judgment 
cannot  affect  the  title,  the  refusal  of  an  action  in  such  a  case  is 
unnecessary  (Little  v.  Ry.,  i.  451). 

§  54.  Where  suit  is  brought  in  a  foreign  court,  all  matters  relating 
merely  to  the  remedy  are  determined  by  the  law  of  the  forum  (ii. 
369  n.).  Thus  the  law  of  the  forum  determines  the  right  of  aiTCSt 
(De  la  Vega  v.  Yianna,  i.  463),  the  proper  parties  (Bullock  v.  Caird, 
i.  464),  the  proper  form  of  action  (Le  Roy  v.  Beard,  i.  465),  the 
exemptions  from  attachment  (Mineral  Point  R.  R.  t;.  Barron,  i.  467; 
i.  468  n.),  the  right  to  set-off  (Gibbs  v.  Howard,  i.  468),  the  right  to 
confess  judgment  (Hamilton  v.  Schoenberger,  i  466).  The  law  of 
the  forum  determines  whether  action  is  barred  for  usury  (Gale  v, 
Eastman,  ii.  430)  or  for  failure  to  comply  with  the  statute  of  frauds 
(ii.  369  n.),  where  usury  or  the  statute  of  frauds  goes  rather  to  the 
remedy  than  to  the  right.  If  it  is  claimed  that  remedy  is  barred  by 
the  statute  of  limitations,  it  is  the  statute  of  the  forum  which  decides 
(Townsend  v.  Jemison,  i.  469),  unless  indeed  some  statute  which  has 
power  to  do  so  has  actually  extinguished  the  right.     That  may  hap- 
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pen  where  it  was  a  condition  of  the  right  at  the  time  of  its  creation 
that  it  should  be  exercised  within  a  certain  time  (The  Harrisburg,  i. 
476 ;  B.  &  L.  Assoc,  v.  Stockton,  i.  478),  or  where  (as  often  in  the 
Civil  Law)  the  lapse  of  time  extinguishes  the  right  itself  (pr^scrip- 
tion  libdratoire)  (Hamida  v.  Benai'ad,  i.  482). 

The  rules  of  evidence  applied  are  those  of  the  forum  (i.  484  n.),  as 
for  instance  whether  a  stamp  is  required  before  a  document  may  be 
admitted  in  evidence  (i.  485  7i.);  and  so  presumptions  of  fact  are 
determined  by  the  law  of  the  forum  (Hoadley  v.  Transportation  Co., 
i.  483).  The  measure  of  damages,  since  it  has  to  do  with  the  nature 
of  the  right  of  action,  must  be  determined  by  the  law  of  the  State 
where  the  action  arose;  it  is  not  a  question  of  remedy  (Patnter,  J., 
in  B.  R.  V.  Whitlow,  ii.  380;  see  Meyer  v.  Estes,  L  488  n.).  So 
interest,  where  given  by  way  of  damages,  is  regulated  by  the  law  of 
the  place  of  payment,  not  of  the  forum  (Peck  v.  Mayo,  i.  485 ;  Healy 
V.  Gorman,  ii.  474;  eantruj  Ayer  v.  Tilden,  i.  487).  It  has  been 
intimated  that  exemplary  damages  depend  upon  the  law  of  the  forum 
(Babkeb,  J.,  in  Higgins  v,  R.  R.,  ii.  323).  This  is  certainly  sound 
if  the  forum  does  not  allow  such  damages,  since  it  is  a  matter  of 
policy;  but  if  such  damages  are  not  allowed  where  the  right  accrues, 
it  would  seem  improper  to  allow  them  in  any  jurisdiction.  Costs  have 
to  do  with  the  remedy  alone,  and  depend  upon  the  law  of"  the  forum 
(Commercial  Bank  v.  Davidson,  i.  488;  Babkeb,  J.,  in  Higgins  v. 
R.  R.,  ii.  323). 

Where,  however,  a  statutory  r^ulation  of  damages  amounts  not  to 
a  settlement  of  the  rules  for  measuring  compensation  but  to  a  limita- 
tion  (irrespective  of  the  amount  of  damage)  of  the  amount  allowed  to 
be  recovered,  it  has  to  do  with  remedy  rather  than  with  right,  and  is 
governed  by  the  law  of  the  forum  (Finch,  J.,  in  Wooden  v.  R.  R., 
ii  334 ;  compare  R.  R.  v.  Babcock,  ii.  335) 

In  Admiralty  the  adjustment  of  general  average  is  by  the  law  of 
the  place  of  adjustment  (Loring  v.  Ins.  Co.,  ii.  548). 
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PART  n. 

PAETICDLAB  APPLICATIONa 

!• 
PERSONAL  STATUS. 

!  55.  Personal  status,  in  the  legal  sense,  is  some  artificial  personal 
condition,  created  by  law,  and  remaining  until  changed  by  law.  The 
condition  must  be  an  artificial  one;  if  it  is  a  natural  condition,  the 
law  is  powerless  to  create  or  dissolve  it,  and  it  therefore  is  a  fact, 
not  a  legal  relation.  Since  it  is  a  continuing  condition,  it  chiefly 
interests  the  State  in  which  the  person  habitually  lives,  that  is,  Lis 
domicil;  and,  as  has  been  seen,  personal  status  is  usually  governed 
by  the  law  of  the  domicil  (§  44). 

The  Civil  Law  of  Europe  regards  Legal  Capacity  as  a  status,  to  be 
created  by  some  law,  and  to  continue  until  put  an  end  to  by  law  (A. 
Pillet,  ii.  8 ;  §  45).  The  Common  Law  has  never  so  regarded  Capac- 
ity. Capacity  to  do  an  act  is  a  natural  condition,  a  question  of  fact; 
the  legal  result  of  the  act  when  done  (of  course  by  one  having  capacity 
in  fact  to  do  it,  since  otherwise  it  could  not  be  done)  is  determined 
by  the  law  which  applies  to  the  act. 

Since  insanity  is  a  natural  fact,  a  Judicial  declaration  that  one  is 
a  lunatic  does  not  create  a  status  (Didisheim  v.  Bank,  iii.  189). 

On  the  other  hand,  certain  legal  declarations  affecting  the  person 
do  not  create  a  status  because  they  do  not  affect  the  condition  of  the 
person,  but  only  his  rights.  Thus  foreign  interdiction  (such  as  p!ac- 
ing  a  party  under  guardianship  as  a  spendthrift)  does  not  change  his 
status,  and  is  not  regarded  in  another  State  (Worms  v.  De  Valdor, 
iii.  22;  Gates  v.  Bingham,  iii.  23;  contra  in  France,  Fay  v.  Oppen- 
heim,  iii.  26).  For  the  same  reason,  removal  of  incapacity  by  a 
court  or  legislature  having  control  over  the  person  does  not  give  him 
a  status  which  will  be  recognized  elsewhere  (S.  t;.  Bunce,  iii.  25). 
For  this  reason  also  bankruptcy  is  not  a  status  (though  a  dictum  of 
LiNDLEY,  M.  B.  in  Re  Pearson,  i.  818  n.  is  contra). 

§  56.  Nobility  is  a  status,  and  as  such  is  to  be  governed  by  the 
law  of  the  country  which  creates  it  (Affair  of  Sayn-Wittgenstein- 
Sayn,  ii.  101),  being  peculiar  in  this  respect,  that  a  man  may  be 
made  noble  by  any  law,  not  necessarily  that  of  his  domicil.  Slavery 
is  a  status,  created  by  the  law  of  the  domicil,  it  would  seem,  and 
continuing  until  some  law  having  power  to  do  so  makes  the  slave 
free.  A  slave  cannot  be  restrained,  to  be  sure,  in  a  free  State;  but 
that  (s  bcKjause  there  is  no  law  justifying  restraint;  the  slave  does 
no^   ea^^  fA  be  such  by  merely  coming  into  a  free  State  (Somerset  v. 
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Stewart,  iii.  1;  Shaw,  C.  X,  in  C.  i;.  Aves,  iii.  7,  qaoted).  Civil 
death  is  a  statoa;  so  is  conviction  of  crime,  which  has  civil  effects 
that  can  be  removed  onl;  by  pardon. 

In  all  these  cases,  though  the  status  continues  wherever  the  subject 
of  it  may  go,  no  effect  need  be  given  to  the  status  in  another  State. 
Thus  the  capacity  of  a  witness  is  not  affected  by  foreign  conviction 
(C.  t;.  Green,  iii.  9).  Capacity  to  marry  is  not  affected  by  foreign 
civil  death  (Kynnaird  v,  Leslie,  iii.  13;  contra^  Marotte  v.  Griffon, 
iii.  16).  Capacity  to  sue  is  not  affected  by  foreign  slavery  (Polydore 
V.  Prince,  iii.  2)  or  civil  death  (Wilson  v.  King,  iii.  15).  Capacity 
to  vote  is  not  affected  by  foreign  conviction  (In  re  Blanchard,  iii.  18). 

§  57.  Marriage  is  a  legal  status  of  great  importance,  which  in 
accordance  with  general  principles  would  be  governed  by  the  law  of 
the  domicil  of  one  or  both  of  the  parties.  To  this  rule,  however,  there 
are  great  practical  objections.  It  is  the  policy  of  the  law  to  encour- 
age marriage  rather  than  illegitimate  cohabitation;  and  it  is  extremely 
impolitic  that  a  marriage  recognized  in  one  place  as  valid  should  in 
another  place  having  equal  power  over  the  matter  be  held  invalid 
(Anon.,  iii.  38),  But  if  the  law  of  the  domicil  controls,  since  there 
are  two  parties  to  a  marriage,  the  domicil  of  either  might  hold  the 
marriage  invalid  in  spite  of  the  contrary  view  of  the  other.  This 
would  not  only  encourage  concubinage;  it  might  compel  it,  since 
the  State  holding  the  marriage  valid  might  insist  upon  cohabitation. 

The  difficulty  would  be  avoided  by  considering  marriage  as  a 
status  which  by  universal  law  follows  a  valid  contract  of  marriage. 
A  law  which  created  a  legal  contract  of  marriage  would  then  suffice 
to  create  the  status;  in  other  words,  the  validity  of  the  marriage  would 
depend  upon  the  validity  of  the  contract,  and  that  in  turn  would 
depend  upon  the  law  of  the  place  of  celebration. 

Such  appears  to  have  been  universally  held  at  one  time.  The 
earlier  French  (Anon.,  iii.  38)  and  English  (Dalrymple  t;.  Dal« 
rymple,  ii.  41)  cases  so  held.  This  is  the  prevailing  law  in  the  United 
States  to-day,  with  the  the  possible  exception  of  marriages  incestuous 
by  the  common  consent  of  civilized  nations  (C.  v.  Lane,  ii.  86). 

In  England,  where  the  old  law  long  prevailed  (Simonin  v.  Mallac,  :A 
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ii.  50)  the  doctrine  was  shaken  by  a  confused  decision  of  the  House     ^      /        / 14  ^;  J  ^ 
of  Lords  (Brook  v.  Brook,  ii.  59),  and  it  was  finally  settled  that  the  ^      ^l\^ 
law  of  the  domicil  determines  the  capacity  of  parties  to  marry  (Sotto^w^  #  .w ' «  /^^  /  joi ' «  • 
mayor  v,  De  Barros,  ii.  72)  though  the  form  bfceTebralion'is  still/,/f/t/t  Ht*^  S«<ivt/  .^ 
held  to  bo  that  provided  by  the  law  of  the  place  of  celebration  (Lord  'T[  ^     ^  .^^'{   ,."{  ci 
Campbell  in  Brook  t;.  Brook,  ii.  61).  ^'  } 

What  happens  where  the  parties  are  of  different  domicils,  and  the /^^^^"^^"^^  *  ^  ,       • 
laws  of  their  respective  domicils  differ  as  to  capacity,  is,  as  has  been:';^'  T  , ,   .  -^  '^  '    *  " 
pointed  out,  a  difficult  question  (Cbbsswkll,  J.,  in  Simonin  1;.  Mallac*;,^  .^,{^  .'^t 
ii.  58).     It  now  seems  settled  in  England  that  if  either  of  the  parties 
is  English  the  law  of  that  State  will  determine  the  legality  of  the  mar- 
riage  (Shaw  v.  Gould,  ii.  107 ;  Sottomayor  1;.  De  Barros,  ii.  75  ».)• 
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The  French  law  now,  like  the  English,  makes  every  marriage  to 
which  one  party  is  French  depend  npon  the  French  law;  the  law 
being,  however,  that  of  the  nation  of  the  party,  not  that  of  the 
domicil  (de  Banffremont  v.  de  Bauffremont,  ii.  99;  Yidal  v. 
Yidal,  iii.  39).  Where,  however,  a  Frenchman  domiciled  abroad  is 
married  bona  fide  in  accordance  with  the  law  of  the  domicil,  the 
marriage  is  regarded  as  valid  by  French  law  (Lhermite  v.  Choisi, 
ii.  105). 

A  foreign  incapacity  to  marry  which  is  a  mere  penalty,  though 
created  by  the  domicil,  will  not  even  in  England  (and  of  course  not 
in  the  United  States)  be  held  to  invalidate  a  marriage  good  where 
celebrated.  Such  is  the  order  of  a  divorce  court  to  the  parties  to  a 
complete  divorce  not  to  maiTy  (Scott  v.  A.  G.,  ii.  77  cited;  C.  v. 
Lane,  ii.  85;  see  Warter  v.  Warter,  ii.  76);  and  such  is  civil  death 
(Kynnaird  v.  Leslie,  iii.  13). 

Since  the  law  of  the  place  of  celebration  governs  marriage,  at 
least  with  regard  to  form,  it  would  seem  that  there  can  be  no  mar- 
riage where  no  law  exists.  Thus,  there  can  be  no  maniage  on 
the  high  seas,  except  on  a  vessel  and  by  the  law  governing  the 
vessel  (Norman  v,  Norman,  ii.  44).  But  it  is  often  said  that  in  a 
place  where  no  law  prevails  the  parties  may  be  married  according 
to  their  own  law,  and  this  doctrine  is  sometimes  extended  to  cover 
the  case  where  law  exists,  but  would  not  permit  any  marriage 
between  the  parties  (ii.  50  n.).  In  one  case  it  was  held  that  where 
parties  were  married  abroad  they  could  choose  the  forms  of  their 
own  country  rather  than  those  prevailing  at  the  place  of  celebration 
(Anon.,  ii.  103). 

Marriage  by  proxy,  the  parties  being  domciled  in  different  places 
and  not  being  in  the  same  State  at  the  time  of  the  celebration,  offers 
great  difficulty  in  theory  (In  re  Lum  Ying,  ii.  43). 

§  58.  A  marriage  which  is  valid  by  the  proper  law  should  be 
recognized  as  such  everywhere  (Sutton  v,  Warren,  iii.  32;  C.  v. 
Lane,  ii.  85;  Flaquet  v.  Lille,  iii.  41;  Wall  v.  Williamson,  ii.  77. 
Contra^  Roth  v.  Roth,  iii.  34;  U.  S.  v.  Rodgers,  iii.  36).  And  it 
should  ordinarily  be  given  the  same  effect  in  each  State  as  a  marriage 
there  created.  But  if  to  give  it  such  effect  would  be  against  the 
policy  of  the  law,  or  contrary  to  good  morals,  the  marriage  will  be 
given  no  effect.  Thus  if  the  marriage  is  regarded  as  incestuous  in 
any  country  the  parties  may  be  forbidden  to  cohabit  there  (S.  v. 
Brown,  iii.  37  cited),  and  so  of  a  marriage  between  a  negro  and  a 
white  person  (Kinney  v.  C,  ii.  93;  compare  Med  way  v.  Needham, 
ii.  88  cited).  So  if  the  parties  were  married  outside  their  own  State 
in  order  to  evade  its  law,  that  State  may  decline  to  give  the  mar- 
riage effect  (Cresswell,  J.,  in  Simonin  v.  Mallac,  ii.  59;  Brook  v. 
Brook,  ii.  59;  see  Gray,  C.  J.,  in  C.  v.  Lane^  ii.  88). 

The  effect  of  marriage  upon  the  rank  of  the  wife  depends  upon  the 
law  that  gives  the  rank  (Affair  of  Sayn-Wittgenstein-Sayn  ii.  101). 
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Its  effect  upon  the  property  of  the  parties  will  be  considered  below 
(§  72). 

A  polygamous  marriage  not  being  of  a  sort  contemplated  by  the 
law  of  diyorce,  no  divorce  will  be  granted  for  such  «  marriage, 
though  it  was  valid  (Hyde  v.  Hyde,  iii.  27). 

§  59.  Divorce  as  putting  an  end  to  the  status  of  the  marriage  is 
regulated  by  the  law  of  the  domicil  of  the  parties  (§  44).  The  law 
which  created  the  marriage  is  not  concerned  in  the  divorce  (War- 
render  V,  Warrender,  ii.  64  cited;  Lord  Wbstbubt  and  Lord 
CoLONSAT  in  Shaw  v.  Gould,  ii.  116,  118).  A  divorce  good  by 
the  proper  law  will  be  recognized  everywhere;  thus  a  divorce  of 
American  Indians  by  mutual  consent,  according  to  their  tribal  law, 
is  everywhere  recognized  as  valid  (Wall  v.  Williamson,  ii.  77).  . 

A  decree  of  nullity  of  marriage,  however,  does  not  put  an  end  to  0  *  Aj^^  '^  ^  ^  '^^ 
the  status,  but  officially  declares  that  it  never  existed.  This  must  ,  ^^^  C^i^ 
certainly  be  declared  in  accordance  with  the  law  which  created  the  ^^^ 

marriage,  and,  it  would  seem,  in  courts  which  administer  that  law^  vm.^^  '^  '^   ',^ 
(Cummington  v.  Belchertown,  i.  415;  but  see  Both  v.  Roth,  iii.  34).  tA^  «^^^>^<)"''  '' 

S  60.   The  condition  of  legitimate  child  is  a  status,  founded  to  be  ..v''-'^  '^V» 
sure  on  a  natural  relation,  but  impressed  by  law  with  the  quality  of^^^'^•^^'^    ^"^ 

legitimacy.     The  status  of  legitimacy  is  conferred  by  the  law  of  th* " 

father's  domicil  at  the  birth  of  the  child  {In  re  Andros,  iii.  49).  In 
a  case  in  the  House  of  Lords,  however,  legitimacy  (without  much 
consideration)  was  determined  not  by  the  father^s  domicil  at  birth 
of  the  child,  but  by  the  mother's  capacity  to  marry  (Shaw  i;.  Gould, 
ii.  107;  see  Lord  Colonsat,  ii.  119;  tiie  question  was,  however, 
whether  the  child  was  the  legitimate  child  of  the  mother).  Even  if 
the  marriage  is  unlike  a  ^^ Christian"  marriage,  for  instance  is 
polygamous  or  incestuous,  the  legitimacy  of  the  child  should  be 
determined  by  the  law  of  the  father's  domicil  (Wall  v.  Williamson, 
ii.  79;  ii.  80  n.;  see,  however,  Roche  v.  Washington,  ii.  81;  In  re 
Bethell,  iii.  31  n.).  And  if  the  child  is  legitimate  by  the  proper  law, 
this  legitimacy  should  be  recognized  everywhere  {In  re  Andros,  iii. 
49 ;  but  see  Lord  Chamwobth  in  Shaw  v.  Gould,  ii.  107). 

§  61.  A  child  bom  a  bastard  may  be  legitimated  by  law  after 
its  birth,  as  by  subsequent  marriage  of  the  parents.  It  appears  to 
be  necessary  that  the  law  of  the  father's  domicil  at  the  time  of  the 
child's  birth  and  the  law  at  the  time  of  the  father's  marriage  should 
.^ncur  in  order  to  make  a  bastard  legitimate  in  this  way;  that  is, 
the  child  must  not  only  be  a  child  of  the  father  by  nature,  but  must 
by  law  be  endowed  at  birth  with  the  capacity  of  becoming  legitimate 
{In  re  Grove,  ii.  120).  In  France,  however,  it  has  been  held  suffi- 
cient that  htf  is  capable  by  the  law  of  his  mother's  domicil  (which  is 
his  own  domicil)  at  birth,  and  is  legitimated  by  marriage  by  that  law 
(Skottowe  V.  Ferrand,  ii.  139).  A  bastard  may  also  be  legitimated 
by  statute;  this  should  be  a  statute  of  the  State  of  the  father's  domicil 
(Scott  v.  Key,  ii.  124;  but  see  Barnum  v.  Bamum,  ii.  127). 
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A  bastard,  without  being  fully  legitimated,  may  be  given  the  legal 
status  of  recognized  natural  child,  wherever  such  a  status  is  estab- 
lished by  law.  This  status  is  conferred  by  the  law  of  the  father's 
domicil  at  the  time  of  the  act  of  recognition  (Anon.,  ii.  141 ;  Blythe 
V.  Ay  res,  ii.  132;  Eddie  v.  Eddie,  ii.  136).  What  the  effect  of  such 
recognition  shall  be,  for  instance,  upon  the  obligation  to  pay  a  legacy 
or  succession  tax  in  another  State  depends  upon  the  law  of  that  State 
(Skottowe  V,  Young,  ii.  140  n. ;  Atkinson  v.  Anderson,  ill.  47). 

§  62.  The  status  of  adoption  should  be  carefully  distinguished 
from  that  of  legitimation  (see  a  confusion,  for  instance,  in  Eddie  v, 
Eddie,  iii.  186).  Adoption  is  the  establishment  of  a  legal  relation 
between  persons  who  have  (so  far  as  the  essentials  of  the  relation  are 
concerned)  no  natural  relation;  while  legitimation  is  possible  only 
where  a  natural  relation  exists.  Adoption  must  be  conferred  by  the 
law  of  the  domicil  of  the  parties  or  of  one  of  them  at  least  (Ross  v. 
Ross,  ii.  128),  and  should  everywhere  be  recognized. 

S  63.  Wardship  of  the  person  is  a  l^al  status,  to  be  created  at 
the  domicil  of  the  ward.  When  so  created  it  should  be  enforced 
everywhere  by  recognizing  the  power  of  the  guardian  over  the  person 
of  the  ward  (Nugent  v.  Vetzera,  iii.  56;  A.  v.  B.,  iii.  65),  at  least 
unless  the  circumstances  make  it  a  violation  of  public  policy  to  do  so 
(Woodworth  v.  Spring,  iii.  62). 

§  64.  Incorporation  is  a  status  created  by  the  law  of  the  chartering 
State;  and  the  corporation  has  the  nature  and  the  powers  which  that 
State  confers  (Taney,  C.  J.,  in  Bank  of  Augusta  v.  Earle,  iii.  70;  iii. 
75  n.),  and  all  matters  concerned  with  its  existence  and  its  nature 
should  be  determined  by  the  law  of  that  State  (iii.  76  n.).  The 
existence  of  the  corporation  must  everywhere  be  recognized ;  and  it 
is  ordinarily  allowed  to  act  like  a  domestic  corporation  in  every  State 
(Bank  of  Augusta  v.  Earle,  iii.  67).  But  any  State  may  forbid  a 
foreign  corporation  to  act  within  it  (iii.  75  n.),  and  it  does  so  when- 
ever the  desired  act  would  be  repugnant  to  the  policy  of  the  State 
(Tanet,  C.  J.,  in  Bank  of  Augusta  t;.  Earle,  iii.  74).  As  to  all  rights 
and  liabilities  of  a  corporation  created  as  a  result  of  acting 
in  a  foreign  State,  it  is  to  be  dealt  with  entirely  according  to 
the  law  of  the  State  in  which  it  acts  (Ins.  Co.  v.  Massachusetts, 
iii.  76). 

n. 

PROPERTY. 

S  65.  Property,  for  the  purpose  of  this  subject,  may  be  regarded 
as  of  three  sorts:  Immovable  property,  movable  chattels,  and  choses 
in  action.  The  international  distinction  is  between  immovable  and 
movable  property,  rather  than  between  real  and  personal.  Immov- 
able property  cannot  be  taken  outside  the  power  of  the  State,  and  is 
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therefore  permanently  within  its  Jurisdiction;  movable  property  is 
capable  at  any  time  of  being  taken  into  another  State  and  thereby 
subjected  to  another  law. 

A  chattel  real,  being  immovable,  is,  like  land,  necessarily  subject 
to  the  law  of  the  situs  (Duncan  v.  Lawson,  ii.  143).  And  thelaw^ 
the  situs  may  subject  movable  property  to  the  same  rules  as|Sovable, 
as  by  providing  in  the  same  way  for  its  inheritance  or  transfer,  or  by 
legally  annexing  it  to  land  (McCollum  v.  Smith,  ii.  145).  In  short, 
it  is  for  the  situs  of  property  to  determine  its  legal  nature  (Messimy 
V.  Registry,  ii.  148). 

I  66.  All  questions  as  to  the  title  to  land  and  rights  in  it  depend 
upon  the  law  of  the  situs.  Thus  capacity  to  convey  (Swank  v.  Huf- 
nagle,  ii.  28;  Sell  v.  Miller,  ii.  25),  the  form  and  other  requisites  of 
conveyance  (Clark  v,  Graham,  ii.  150),  the  existence  of  incumbrances 
and  liens  (Campbell  v.  Coon,  ii.  152)  and  the  laws  of  inheritance 
(Birtwhistle  v.  Vardill,  iii.  42;  Van  Matre  v.  Sankey,  iii.  53)  of 
land  all  depend  upon  the  law  of  the  situs. 

§  67.  Though  it  is  often  said  that  title  to  chattels  depends  upon 
the  law  of  the  domicil  of  the  owner  (Foloeb,  C.  J.,  in  Edgerly  v. 
Bush,  iii.  87),  this  is  not  sound  (Davis,  J.,  in  Green  v.  Van  Buskirk, 
ii.  166),  and  the  true  rule  is  that  title  to  chattels  is  acquired  solely 
by  the  law  of  the  situs  at  the  time  (Cammell  v.  Sewell^  ii.  154 ; 
Marvin  Safe  Co.  v,  Norton,  ii.  171.  So  by  the  Civil  Law;  Badin  v. 
Ayme,  ii.  189;  Mahler  v.  Schirmer,  ii.  190).  Thus  whether  a  sale 
is  fraudulent  is  determined  by  that  law  (Green  v.  Van  Buskirk,  ii. 
160;  so  in  the  Civil  Law,  Conteaux  y.  Varthaliti,  ii.  194);  so  whether 
a  transfer  is  a  good  donatio  eausa  mortis  (Emery  v,  Clough,  ii.  168). 
Chattels  escheat  to  the  State  in  which  they  are  situated  (Stobt,  J., 
in  Harvey  v.  Richards,  iii.  177). 

If  title  is  validly  acquired  by  the  law  of  the  situs,  it  is  recognized 
and  enforced  in  another  State  into  which  the  goods  are  subsequently 
carried  (Langworthy  v.  Little,  ii.  158;  ii.  158  n.;  Pond  t;.  Cook,  iii. 
83).  So  title  to  the  goods  acquired  by  the  statute  of  limitations  of 
the  situs  is  recognized  in  another  State  (ii.  158  9». ;  Waters  t^.  Barton, 
iii.  80).  If,  however,  the  property  was  taken  into  the  State  where 
title  was  passed  without  consent  of  the  owner,  it  has  been  held  that 
the  title  would  not  be  recognized  in  the  owner's  State  (Edgerly  v. 
Bush,  iii.  86). 

This  doctrine  is  applied  to  the  registration  of  a  mortgage  or  other 
lien  on  a  chattel.  The  registration  required  is  that  called  for  by  the 
law  of  the  situs  at  the  time  of  creating  the  lien,  and  if  the  require- 
ments of  that  law  are  satisfied  the  lien  is  upheld  in  any  State  into 
which  the  property  may  be  carried  (Langworthy  v.  Little,  ii.  158; 
Greenville  Bank  v*  E.  S.  B.  Co.,  ii.  159  n.;  Cleveland  Machine 
Works  V.  Lang,  ii.  176;  Knowles  Loom  Works  v.  Vacher,  ii.  179; 
but  see  Hervey  v.  R.  I.  Locomotive  Works,  ii.  166). 

f  68.  A  chose  in  action  has  no  situs  ({  25).     So  far  as  it  can  be 
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regarded  as  property  it  is  assignable ;  and  the  result  of  saeh  assign- 
ment is  to  give  to  the  assignee  such  rights  as  the  assignor  had  in  the 
obligation.  An  assignment  between  parties  is  effected  by  means  of  a 
contract;  its  validity  depends  upon  the  validity  of  the  contract,  and 
is  therefore  determined  by  the  law  of  the  place  of  assignment  (Lee 
V.  Abdy,  ii.  462;  Peckham,  J.,  in  Guillander  v.  Howell,  iii.  207; 
iii.  207  n. ;  but  see  Jackson  t;.  Tierman,  ii.  467).  Thus  the  indorse- 
ment of  a  note  is  governed  by  the  law  of  the  place  of  indorsement 
(ii.  514  n. ;  but  see  Lebel  v.  Tucker,  ii.  512).  In  the  same  way  the 
assignment  of  a  share  of  stock,  as  between  the  parties,  is  determined 
by  the  law  of  the  place  of  assignment  (Williams  v.  Colonial  Bank, 
ii.  464).  Where  a  chose  in  action  is  transferred  by  a  court  (as  a 
result  of  divorce,  for  instance),  it  must  be  by  a  court  having  juris- 
diction over  the  owner  (Carter  v.  Ins.  Co.,  ii.  187). 

Some  incorporeal  rights,  however,  have  a  situs  for  certain  purposes 
(§  25),  and  this  may  modify  the  question  of  transfer.  Thus  a 
judgment  must  be  transferred  by  the  law  of  the  court  which  granted 
it,  and  a  promissory  note  may  legally  be  transferred  by  a  court  of 
the  State  where  it  is  situated  (Alcock  v.  *^mith,  ii.  514).  So  the 
question  who  is  entitled  to  be  registered  as  stockholder  in  a  company 
(a  different  question  from  who  has  title  to  the  share,  Linblet,  L.  J., 
in  Williams  v.  Colonial  Bank,  ii.  466)  is  for  the  law  of  the  chartering 
State,  by  which  law  alone,  therefore,  the  right  of  the  shareholder  may 
be  reached  by  l^al  process  (Masury  v.  Bank,  ii.  181)«  Upon  this 
principle,  and  treating  the  case  as  if  it  involved  the  transfer  of  a 
chattel,  an  English  court  has  held  that  the  right  to  call  for  payment 
on  shares  may  be  reached  by  legal  process  in  the  State  of  the  stock- 
holder's domicil  (/n  re  Queensland  &c.  Co.,  ii.  182). 

§  69.  A  trust  in  property  when  created  by  the  owner  may  be  treated 
as  an  interest  in  the  property,  though  to  be  sure  the  law  in  the 
absence  of  statute  has  no  way  of  enforcing  this  interest  except  by 
personal  proceedings  against  the  trustee.  But  a  merely  constructive 
trust  cannot  be  regarded  in  any  sense  as  an  interest  in  property.  It 
is  a  method  of  obtaining  redress  for  a  wrong  done  by  the  construc- 
tive trustee. 

An  express  trust  in  land  is  treated  as  an  interest  in  the  land,  and 
it  must  therefore  be  created  in  accordance  with  the  law  of  the  situs 
(Acker  v.  Priest,  ii.  200;  Purdon  v.  Pavey,  ii.  203;  Wilde,  J.,  in 
Osbom  V.  Adams,  iii.  219).  If,  therefore,  it  creates  a  legal  interest 
by  the  law  of  the  situs,  that  interest  must »every where  be  recognized 
(Siebberas  v,  De  Geronimo,  ii.  204),  and  if  by  the  law  of  the  situs 
DO  interest  in  the  land  passes,  that  also  must  be  accepted  everywhere 
{In  re  Piercy,  ii.  279). 

A  constructive  trust  in  land  may  however  be  declared  by  any  court, 
according  to  its  law,  though  the  land  is  situated  abroad.     If  the^ 
defendant  has  committed  a  wrong  which  by  the  law  of  the  forum 
should  be  redressed  by  ordering  a  conveyance  of  land,  such  a  convey- 
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ance  will  be  ordered  thoagh  the  land  is  in  another  State  (Cranstown 
V.  Johnston,  ii.  195;  ex  ^r^e  Pollard,  ii.  198). 

An  express  trust  of  personalty  is  created  by  will  or  by  deed  of 
settlement,  and  is  almost  everywhere  pat  by  law  within  the  oversight 
of  some  court.  The  law  governing  the  trust  is  not  that,  for  instance, 
of  the  trustee's  domicil  (Fowler's  Appeal,  ii.  206),  but  the  law  of  the 
court  which  had  jurisdiction  of  it  at  its  creation ;  the  domicil  of  the 
testator,  if  it  was  created  by  will  (First  Nat.  Bank  v.  Bank,  ii.  207), 
and  it  would  seem  the  situs  of  the  property  if  created  by  deed  inter 
vivas.  '. 


III. 

ESTATES. 

§  70.  In  certain  cases  it  is  regarded  as  essential  that  the  whole 
carpus  of  a  person's  property  should  pass  by  the  same  law;  and  in 
some  or  all  such  cases  the  law  of  each  State  in  which  property  of 
the  estate  is  found  permits  it  to  pass,  not  in  accordance  with  the  law 
of  the  situs,  but  in  accordance  with  one  proper  law.  .When  that  hap- 
pens, however,  the  State  in  which  property  is  situated  keeps  the 
administration  of  its  portion  of  the  estate  in  its  own  hands,  lest  its 
own  creditoi:s  should  suffer  injustice  by  the  foreign  law. 

Cases  where  the  whole  body  of  property  owned  by  a  person  is 
treated  together  as  a  single  estate  are  guardianship  (for  infancy  or 
other  incapacity),  marriage,  bankruptcy,  receivership  or  other  seizure 
by  court,  and  death. 

§  71.  When  property  is  placed  into  the  hands  of  a  guardian 
because  the  owner  is  an  infant,  a  lunatic,  a  spendthrift,  or  otherwise 
incapable,  the  power  of  the  guardian  extends  only  to  prope]*ty  within 
the  State  of  his  appointment  (iii.  189  n.);  outside  that  State  he  can- 
not claim  to  be  entitled,  nor  can  he  sue  as  guardian  (iii.  189  n.).  A 
guardian  should  therefore  be  appointed  in  every  State  where  th^re  is 
property.  The  fact  that  the  owner  has  been  subjected  to  guardian- 
ship in  one  State  does  not  inhibit  him  from  dealing  personally  with 
his  property  in  another  State  (Didisheim  t*.  Bk.,  iii.  189;  see  iii. 
195  n.).  The  property  in  each  State  must  of  course  be  applied  to 
the  benefit  of  the  owner;  but  it  is  within  the  discretion  of  the  courts 
of  the  situs  whether  the  benefit  of  the  owner  requires  that  it  should 
be  transmitted  entire  to  the  guardian  of  the  owner's  person,  or  the 
income  so  transmitted,  or  both  principal  and  income  withheld  and 
allowed  to  accumulate  (In  re  Knight,  iii.  183;  Chatard's  Settlement, 
iii.  185;  Nugent  i;.  Vetzera,  iii.  56). 

§  72.   At  the  time  of  the  marriage  interest  in  the  personal  property 

of  each  spouse  passes  to  the  other,  if  at  all,  according  to  the  law  of 

the  ^'matrimonial  domicil,"  that  is,  the  place  where  they  at  the  time 
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of  marriage  contemplate  living  together;  which  is  asually  the  domicil 
of  the  husband  (HaiTal  v,  Harral,  ii.  231 ;  De  Nieols  v.  Curlier,  ii. 
210).  Rights  in  land  pass  according  to  the  law  of  the  situs  (Smith 
t^.  McAtee,  ii.  228).  If  the  property  is  removed  to  another  State,  the 
existing  rights  of  the  spouses  continue  (Bond  v.  Cummings,  ii.  239). 
So  of  the  wife's  lien  on  the  husband's  estate  (Bonati  v.  Welsch,  ii. 
243). 

As  to  property  acquired  after  marriage,  it  would  seem  clear  that 
interests  in  it  would  pass  according  to  the  law  of  the  situs  at  the 
time  of  the  transaction  (§  67) ;  the  ordinary  rule  as  to  title  of 
property  applying,  since  it  is  a  question  of  title  to  certain  specific 
property  acquired,  not  to  a  corpus.  And  it  is  so  held  in  the  United 
States  (Saul  v.  Creditors,  ii.  220;  ii.  228  n. ;  Le  Selle  v,  Woolery,  ii. 
246).  And  so  when  land  of  the  wife  is  converted  into  personalty, 
the  interests  of  the  spouses  is  determined  by  the  law  of  the  place 
where  the  personalty  is  received  (Smith  v,  McAtee,  ii.  228;  ii. 
231  n.). 

In  England,  however,  it  is  held  that  after-acquired  personalty  goes 
according  to  the  law  of  the  matrimonial  domicil  (De  Nieols  r. 
Curlier,  ii.  210),  and  the  same  has  even  been  held  in  the  case  of  land 
(De  Nieols  v.  Curlier,  ii.  216).  This  decision  was  based  on  a  mis- 
understanding of  a  passage  from  Story  (who  was  speaking  of  property 
of  the  spouses  at  the  time  of  the  maiTiage),  and  on  the  Continental 
law,  which  is  indeed  to  that  effect  (Anon.,  ii.  250),  but  only  because 
such  is  the  law  of  almost  every  European  State,  and  therefore  in  each 
case  where  it  is  applied  it  is  the  law  of  the  situs  (Samuel  v,  Arrouard, 
ii.  251). 

The  right  of  creditors  to  have  the  property  applied  to  the  payment 
of  their  debts  (t.  e.  the  administration  of  the  property)  is  always 
determined  by  the  law  of  the  situs  (Frieraon  v.  Williams,  ii.  240 ;  La 
Selle  V.  Woolery,  ii.  246). 

§  73.  A  foreign  bankruptcy  at  the  bankrupt's  domicil,  or  one  to 
which  he  has  submitted,  passes  the  title  to  chattels  as  against  the 
bankrupt  {In  re  Waite,  iii.  223).  But  the  administration  of  the 
bankrupt's  property  is  in  the  courts  of  the  situs,  which  apply  the  chat- 
tels to  the  payment  of  creditora  in  accordance  with  their  own  law, 
and  through  their  own  assignee  (i2«  Artola,  iii.  220).  At  common 
law,  foreign  as  well  as  domestic  creditors  may  come  in  (Trust  Co. 
1^  Dodd,  Mead  &  Co.,  iii.  228),  and  by  the  Constitution  of  the  United 
States  individual  creditors  from  all  States  of  the  Union  must  come 
in  on  an  equal  footing,  though  otherwise  there  is  no  reason  why  a 
State  should  not  give  preference  to  its  own  citizens  (Blake  v. 
McClung,  iii.  236).  The  assets  in  each  State  may  be  marshalled  in 
accordance  with  the  law  of  the  administering  State  (Chipman  v. 
Bank,  iii.  242;  Batcheller  v.  Bk.,  iii.  244). 

Land  will  pass  in  bankruptcy  only  according  to  the  law  of  the  situs 
(Osbom  V,  Adams,  iii.  218). 
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In  the  Civil  Law  it  is  unsettled  whether  all  a  person's  property  in 
every  State  passes  when  he  is  declared  bankrupt  at  his  domicil  (that 
it  does,  Piaggio  v.  Dacier,  ill.  248;  Wells  v.  Bank,  iii.  252;  iii. 
253  n.  Contra^  A.  v.  B.,  iii.  247;  M^zi^res  v.  Bank,  iii.  251; 
Klingsland  v.  Tom,  iii.  253;  Chalet;.  Artola,  iii.  254). 

§  74.  The  voluntary  assignment  of  all  a  man's  property  for  the 
benefit  of  his  creditors  is  not,  like  bankruptcy,  a  recognized  legal 
dealing  with  the  corpus  of  an  estate.  It  is  usually  held  that  if  such 
an  assignment  is  good  by  the  law  of  the  situs  the  title  passes  to  the 
assignee,  and  the  State  of  situs  will  not  interfere  even  to  administer 
it  (May  v,  Wannemacher,  iii.  195),  and  this  even  though  by  the 
law  of  the  owner's  domicil  the  transfer  is  invalid  (Mead  v.  Dayton, 
iii.  214).  On  the  other  hand,  if  it  is  Hot  valid  by  the  law  of  the 
situs  the  assignee  gets  no  title,  though  it  is  valid  by  the  law  of  the 
place  of  transfer  and  of  the  owner's  domicil  (Guillander  v.  Howell, 
iii  203).  It  has  been  held,  however,  in  such  a  case,  that  it  is  at  any 
rate  valid  against  a  citizen  of  the  State  of  transfer  (Whipple  v. 
Thayer,  iii.  208),  and  it  is  always  upheld  against  the  assignor  or  any 
one  actually  consenting  to  the  transfer  (iii.  210  n.).  In  short,  such 
an  assignment  is  treated  according  to  the  ordinary  principles  which 
apply  to  the  transfer  of  property  (§  67),  and  the  State  does  not 
undertake  the  administration  of  the  assets  for  the  benefit  of  creditors. 

In  Illinois,  however,  a  voluntary  foreign  assignment  of  either  real 
or  personal  property,  though  valid  by  the  law  of  Illinois,  is  first 
administered  for  the  benefit  of  domestic  creditors  before  the  assignee 
is  allowed  to  take  the  balance  (Heyer  v.  Alexander,  iii.  210;  iii. 
214  n.);  and  this  doctrine  appears  to  be  followed  by  the  Supreme 
Court  of  the  United  States  (Barnett  v,  Kinney,  iii.  198). 

The  difference  between  a  voluntary  and  a  bankrupt  assignment 
does  not  lie  in  the  fact  of  a  conveyance  by  the  debtor,  since  he 
usually  makes  such  a  conveyance  in  the  course  of  bankruptcy  pro- 
ceedings. The  difference  lies  rather  in  the  effect  of  the  conveyance 
upon  creditors.  If  as  a  result  of  the  conveyance  the  debtor  is  to  be 
dischai^ed  from  his  obligations  whether  creditors  consent  or  not,  the 
proceeding  is  a  bankruptcy  (Trust  Co.  v.  Dodd,  Mead  &  Co.,  iii. 
228). 

§  75.  A  receiver  is  appointed  by  a  court  to  take  all  the  property  of 
a  defendant.  In  England  the  Court  of  Chancery  has  even  appointed 
a  receiver  for  foreign  land  (Anon.  v.  Lyndsey,  iii.  259),  though  its 
power  admittedly  does  not  extend  to  the  land  (Langford  v.  Langford, 
iii.  260),  and  the  practice  is  not  sound. 

The  power  of  the  receiver  in  another  State,  since  he  receives  no 
title,  would  seem  to  be  less  even  than  that  of  a  foreign  assignee; 
and  he  is,  in  fact,  not  allowed  to  take  property  to  the  exclusion  of 
creditors  who  have  already  attached  (ii.  268  n.;  Ward  v.  Mfg.  Co., 
iii.  269),  except  creditors  of  his  own  State,  who  have  been  enjoined 
by  the  court  which  appointed  him  (Gilman  v.  Eetcham,  iii.  279). 
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Bat  if  no  creditors  hATe  attached,  at  any  rate  if  there  are  no  domestic 
creditors,  he  may  take  property  even  by  suit  in  a  foreign  State  (Hord 
V,  Elizabeth,  iiL  265 ;  see  iii.  268  n.)*  A  leeeiTer  who  has  once  come 
into  possession  of  property  may  hold  it  against  all  the  world,  even 
in  another  State  into  which  he  has  carried  it  (Ry.  v.  Packet  Ca,  iiL 
275;  Pond  v.  Cook,  iiL  83).  And  he  is  personally  liable  for  his 
acts,  thoogh  as  an  officer  of  conrt  he  is  nsoally  suable  in  the  juris- 
diction that  appointed  him  only  by  order  of  court  (Paige  v.  Smith, 
u.  284). 

Where  there  are  assets  of  the  defendant  in  sereral  States,  the 
proper  procedure  is  to  have  a  receiver  appointed  in  each  State  (P.  v. 
Assoc,  iii.  289).  In  that  case  the  assets  are  s^Mntely  administered 
in  each  State,  and  the  acts  of  one  receiver  and  judgments  i^ainst 
him  do  not  bind  the  assets  in  the  hands  of  another  receiver  (Reynolds 
V.  Stockton,  iiL  300).  Assets  which  have  come  into  the  hands  of  a 
receiver  of  one  court  will  not  be  taken  from  him  by  another  court 
(Shields  v.  Ck>Ieman,  iiL  261). 

The  defendant  often  makes  an  assignment  to  the  receiver;  in  which 
case  the  latter  is  treated  as  a  voluntary  assignee  or  an  assignee  in 
bankruptcy,  as  the  case  may  be  (Ward  v.  Mfg.  Co.,  iiL  269). 

§  76.  Upon  the  death  of  an  owner  of  property  the  whole  movable 
estate  passes  tc^ther  according  to  the  law  of  his  domicil  at  death; 
all  States  in  which  movable  property  belonging  to  the  estate  is  found 
accepting  that  law  as  the  rule  of  disposition  of  the  property. 

Thus  if  the  deceased  left  no  will,  his  estate  will  be  distributed 
according  to  the  law  of  his  domicil  at  the  time  of  his  death  (Law- 
rence r.  Eitteridge,  ii.  253).  It  is  the  law  of  his  domicil  as  it  stood 
at  the  time  of  his  death  that  governs,  rather  than  some  later  change, 
though  the  change  is  declared  to  be  retroactive  (Lynch  v.  Paraguay, 
ii.  255).  Tlie  same  rule  is  applied  as  to  successions  in  the  Civil 
Law  (6.  v.  S.,  iL  259),  except  that  in  France  and  Italy  the  nation 
rather  than  the  domicil  of  the  deceased  gives  the  law  (Zammaretti  v. 
Zammaretti,  ii.  258). 

In  the  case  of  a  corporation  for  which  a  successor  is  named  by  the 
charter,  the  successor  takes  the  movable  property  of  the  corporation 
everywhere  upon  its  dissolution  (Relfe  v.  Rundle,  iii.  285). 

f  77.  If  the  deceased  left  a  will,  the  validity  of  the  will,  so  far  as 
the  movable  property  is  concerned,  depends  upon  the  domicil  of  the 
deceased  at  the  time  of  death  (Dnpuy  r.  Wurts,  i.  186;  Moultrie  v. 
Hunt,  iL  261).  This  is  true,  though  in  fact  all  the  estate  of  the 
deceased  subject  to  disposition  by  the  deceased  is  in  another  State 
(Cameron  v.  Watson,  ii.  286).  And  if  the  will  is  valid  by  the  law 
of  the  domicil  the  property  will  pass  though  it  is  situated  in  a  State 
ipvhere  the  bequest  would  be  illegal;  but  the  courts  of  that  State 
will  not  actively  assist  in  carrying  out  the  ill^al  purpose  (Dammert 
V,  Osborn,  iii.  89).  Since  the  validity  of  the  will  depends  upon  the 
law  of  the  domicil  at  death,  it  would  seem  that  the  question  of  revo- 
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cation  shonld  be  governed  by  the  same  law;  with  the  poBsible  qnali- 
fication  that  if  it  had  been  revoked  by  the  law  of  the  domicil  at  the 
time  of  revocation  it  would  be  finally  pnt  an  end  to.  Bat  in  an 
English  case  where  the  will  was^  it  was  claimed,  revoked  by  marriage 
this  was  held  to  depend  upon  the  law  of  the  matrimonial  domicil, 
being,  it  was  said,  an  incident  of  the  marriage  {In  re  Martin,  ii. 
290). 

A  will  of  land,  on  the  other  hand,  takes  effect  as  a  conveyance 
(§  66),  and  must  be  good  by  the  law  of  the  sitns  (Robertson  v.  Pick- 
rell,  ii.  269),  and  if  good  there  the  land  passes,  though  the  will  is 
invalid  by  the  law  of  the  domicil  (Carpenter  v.  Bell,  ii.  278).  Where 
the  will  directs  the  conversion  of  one  kind  of  property  into  another, 
it  is  to  be  governed  by  the  niles  applicable  to  the  property  before 
conversion.  Thus  a  devise  of  personalty  to  be  converted  into  realty 
is  good  if  valid  by  the  law  of  the  domicil,  thongh  invalid  by  the  law 
of  the  sitns  (Canterbury  v.  Wybnm,  ii.  278).  On  the  other  hand 
where  land  was  left  in  trust  to  convert  it  into  personalty  and  hold 
the  proceeds  in  trust,  trusts  being  permitted  by  the  law  of  the  domicil 
but  forbidden  by  the  law  of  the  sitns  of  the  land,  the  land  pas8e<l 
free  of  trust;  but  upon  its  conversion  into  personalty,  the  trust 
attached  to  the  latter  {In  re  Piercy,  ii.  279). «»  -w^^^  a'\.  e^  ».     fo,^*u  .  * 

By  the  Civil  Law,  while  the  validity  of  a  will  as  to  substance  is 
determined  by  the  law  of  the  domicil  or  of  the  nation,  its  form 
depends  upon  the  law  of  the  place  of  making  (Quartin  t^.  Quartin, 
ii.  295). 

The  construction  of  a  will  is  determined  by  the  law  of  the  domicil  V  ^  *^**f^ 
at  the  time  it  is  made,  rather  than  at  the  time  of  death  (Staigg  v. ,  ^,    -. 
Atkinson,  ii.  288).  /   /  *:    •  .  « 

Where  a  power  to  appoint  by  will  is  created,  it  is  to  be  governed  . ' , . »  • 
by  the  law  that  applied  to  the  original  settlement,  not  by  the  law 
applying  to  the  estate  of  the  donee.  Therefore  if  the  power  was 
created  by  will,  its  interpretation  is  governed  by  the  law  of  the 
domicil  at  death  of  the  donor,  not  of  the  donee  (Sewall  v.  Wilmer, 
ii.  802;  ii.  807  n.).  A  sufficient  ^^wiir*  to  answer  the  requirement 
of  the  power  appears  to  be  a  will  suflSoient  either  by  the  domicil  of 
the  donee  or  by  that  of  the  donor  {In  re  Price,  ii.  297;  Gray,  C.  J., 
in  Sewall  v,  Wilmer,  ii.  805). 

Capacity  to  receive  a  legacy  and  to  give  a  good  discharge  appears 
to  be  governed  by  the  law  either  of  the  court  administering  the  estate 
or  of  the  domicil  of  the  l^atee,  whichever  first  gives  capacity  {In  re 
Hellman's  Will,  ii.  26).  As  tiie  property  is  within  the  power  of  the 
court,  the  law  of  the  court  must  permit  the  payment;  and  if  the  time 
fixed  by  that  law  has  come,  there  is  no  reason  for  delay.  On  the 
other  hand,  if  the  time  fixed  for  acquisition  of  full  capacity  by  the 
legatee  has  arrived  at  his  domicil,  there  is  equally  no  reason  for 
delay.  In  some  cases,  however,  the  question  is  regarded  as  wholly 
governed  by  the  law  of  the  domioil  of  the  legatee  (Woodward  r. 
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Woodward,  ii.  26;  Kohne's  Case,  ii.  30,  cited;  but  see  S.  v.  Baoce, 
iii.  25). 

§  78.  While  the  diBtribation  of  an  estate  depends  npon  the  law  of 
the  domicil  of  the  deceased,  the  adminstration  of  the  assets  in  each 
State  is  for  the  courts  of  that  State,  and  is  in  accordance  with  its 
law  (Pardo  v.  Bingham,  iii.  161),  except  perhaps  in  the  case  of 
assets  sent  into  the  State  for  administration  from  another  State 
where  they  were  at  the  death  of  the  deceased  (iii.  162  n.).  The 
estate  is  administered  through  a  person  designated  by  the  court, 
called  an  executor  or  administrator;  since  no  difference  is  made 
between  these  oflScers  in  the  Conflict  of  Laws,  the  term  administrator 
will  in  the  subsequent  discussion  include  the  executor.  The  prin- 
cipal administrator  is  appointed  at  the  domicil  of  the  deceased ;  an 
ancillary  administrator  is  or  may  be  appointed  in  each  other  State 
where  assets  are  found  (Jackson,  J.,  in  Stevens  v.  Gaylord,  iii. 
125;  Groodall  v.  MarshaU,  iii.  152).  No  ancillary  administrator  will 
be  appointed  where  it  is  regarded  as  unnecessary  (iii.  126  n.),  or 
where  the  purpose  of  administration  is  regarded  as  illegal  (O'Brien, 
J.,  in  Dammert  v.  Osborn,  iii.  93).  After  payment  of  all  debts,  the 
State  of  ancillary  administration  may  transmit  the  balance  to  the 
State  of  domicil  of  the  deceased  or,  if  there  are  no  creditors  there  to 
be  prejudiced  by  such  a  course,  it  may  retain  the  balance  and  dis- 
tribute it  among  those  entitled  by  the  law  of  the  domicil  of  the 
deceased  (Harvey  v.  Richards,  iii.  174).  Each  administrator  is 
responsible  for  so  much  of  the  estate  only  as  has  come  to  him 
(Fay  V.  Haven,  iii.  126),  and  after  he  has  by  order  of  court  trans- 
mitted the  balance  of  the  estate  to  the  State  of  principal  adminis- 
tration his  entire  responsibility  ceases  (Emery  v.  Batchelder,  iii. 
181). 

The  administration  in  each  State  is  so  far  separate  from  that  in 
any  other  that  a  judgment  against  an  administrator  in  one  State 
cannot  be  enforced  against  assets  in  another  (Johnson  v.  Powers,  iii. 
103;  iii.  108  n.). 

§  79.  The  administrator,  upon  his  appointment,  proceeds  to  get 
in  so  much  of  the  estate  as  lies  within  his  jurisdiction;  that  is,  all 
assets  situated  within  the  State,  which  includes  all  chattels  within  its 
borders,  and  all  choees  in  action  over  which  it  has  peculiar  power 
(§  25).  The  administrator  may  also  take  anything  brought  into  his 
State  after  the  death  of  the  deceased  (Finney  v.  McGregory,  iii.  133) 
except  property  already  taken  in  charge  by  the  administrator  ap- 
pointed at  its  situs  (iii.  136  n.).  Ordinary  debts  have  no  situs, 
except  so  far  as  they  may  be  said  to  exist  wherever  the  debtor  can 
be  found.  They  are  situated  there  to  this  extent,  that  the  presence 
of  a  debtor  in  a  State  justifies  the  appointment  of  an  administrator 
there  to  collect  the  debt  (Pinney  v.  McGregory,  iii.  133).  Any 
administrator  who  can  collect  the  debt  by  suit,  by  getting  jurisdiction 
over  the  debtor  or  over  his  property,  may  collect  it  (SnNSSS,  J.,  in 
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Amsden  v.  Danielson,  iii.  141),  and  therefore  voluntary  payment  to 
any  administrator  within  his  own  State  discharges  the  debt  (Stevens 
V.  Gaylord,  iii.  124). 

Outside  the  State  of  ^his  appointment  an  administrator  as  such  has 
no  power.  He  cannot  take  chattels,  or  sue  to  collect  a  debt  belonging 
to  the  estate  (Johnson  v.  Powers,  iii.  103;  iii.  104  n.).  It  has  never- 
theless been  held  that  in  a  State  where  there  is  no  administrator  and 
no  creditor,  payment  voluntarily  made  to  a  foreign  administrator  is 
a  good  discharge  (Wilkins  v.  Ellett,  iii.  136). 

A  foreign  administrator  may  however  claim  property  or  sue  when 
the  right  to  do  so  has  come  to  him  personally.  Thus  he  may  sue  on 
a  judgment  recovered  by  him  as  administrator  in  his  own  State 
(Talmage  v.  Chapel,  iii.  102),  or  upon  a  claim  accrued  to  him  since 
the  death  of  the  deceased  (Vanquelin  v,  Bouard,  iii.  108;  iii.  Ill  n.), 
and  he  may  claim  chattels  bailed  by  him  to  a  bailee  outside  his  own 
State  (Currie  v.  Bircham,  iii.  111).  In  States  where  an  executor 
becomes  entitled  in  his  own  right  as  universal  successor  he  gets  a 
beneficial  title  which  will  be  recognized  in  other  States  (Vanquelin 
V.  Bouard,  iii.  108;  iii.  108  n. ) ;  and  when  he  becomes  entitled  not  in 
his  representative  capacity  but  as  persona  designata  he  may  act  any- 
where,  as  where  being  named  in  a  pownr  of  sale  he  executes  the  power 
(Thurber  v.  Carpenter,  iii.  121;  iii.  123  n.),  or  being  named  in  a 
statute  giving  damages  for  death  he  sues  in  another  State  (Wooden 
V.  R.  R.,  ii.  332). 

An  administrator  may  indorse  a  note  or  assign  any  transferable 
chose  in  action  found  in  his  jurisdiction,  and  the  assignee  may 
enforce  anywhere  his  rights  as  owner  (Petersen  v.  Chemical  Bank, 
iii.  113;  iii.  120  n.). 

§  80.  A  creditor  of  the  estate  may  prove  his  claim  in  any  State  in 
which  assets  are  being  administered  (Goodall  v.  Marshall,  iii.  152). 
The  marshalling  of  assets  between  claimants  is  a  matter  to  be  deter* 
mined  by  the  law  of  the  court  administering  the  assets  (Goodall  v. 
Marshall,  iii.  152;  iii.  161  n.;  Anon.,  iii.  162;  Young  v.  Witten- 
myre,  iii.  163;  Cowden  v.  Jacobson,  iii.  165),  as  is  the  granting  of 
a  widow's  allowance  (Smith  v.  Howard,  iii.  169).  Where  one  has 
an  election  between  the  provisions  of  the  will  and  his  claim  upon  thot 
estate  outside  the  will,  this  is  to  be  regulated  by  the  law  of  the 
domicil  (ii.  286  n.). 

A  creditor  cannot  demand  payment  of  an  administrator  outside  his 
own  State;  that  is,  no  action  will  lie  against  a  foreign  administrator 
(Judy  V,  Eelley,  iii.  98;  iii.  100  n.).  A  foreign  administrator  may 
of  course  be  sued  anywhere  on  a  contract  made  by  him  for  the  benefit 
of  the  estate  after  the  death  of  the  deceased,  since  he  is  personally 
liable  upon  it  (Johnson  v.  Wallis,  iii.  101) ;  and  in  some  jurisdictions 
a  foreign  administrator  may  be  sued  if  he  brings  assets  into  the  State 
or  receives  assets  there  (Campbell  v.  Tousey,  iii.  97;  iii.  101  n.),  or 
even  if  he  resides  or  is  foundtheren[nIproi  n.).    This  is  not  the 
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better  view,  but  it  is  nsually  held  that  if  he  faringe  assets  into  the 
State  and  repudiates  his  liability  he  may  there  be  held  to  account  in 
equity  (iii.  101  n.). 


IV. 

OBLIGATIONS. 

§  81.  A  Judgment  to  be  recognized  abroad  must  be  given  by  a 
^  court  having  jurisdiction  to  give  it  (§  36),  and  the  finding  of  the 
court  upon  the  facts  requisite  for  jurisdiction  in  the  international 
sense  will  not  be  final,  but  the  question  of  jurisdiction  of  the  State  in 
the  matter  will  be  examined  in  each  other  State  where  the  judgment 
is  set  up:  since  if  there  was  no  jurisdiction  there  was  no  judgment 
(i.  408  n. ;  Cummington  v,  Belchertown,  i.  417).  Not  only  the  juris- 
diction, but  all  the  requisites  of  valid  judicial  process  are  the  subject 
of  inquiry.  In  order  that  an  act  of  government  may  be  recognized 
as  a  judgment,  it  must  appear  that  there  were  regular  judicial  pro- 
ceedings before  a  judge  (who  cannot  have  been  a  party),  and  that  a 
chance  to  be  heard  was  afforded  to  parties  interested  (Sawyer  r.  Ins. 
Co.,  iii.  294;  iii.  296  n.).  If  these  requisites  are  not  satisfied,  it  is 
not  enough  tiiat  the  act  was  called  a  judgment  in  the  foreign  State 
(Foote  v.  Newell,  iii.  297).  The  judgment  must  be  responsive  to 
the  pleadings,  unless  parties  were  present  and  waived  the  defect 
(Reynolds  t;.  Stockton,  iii.  300).  To  be  recognized  abroad,  the 
judgment  in  the  country  where  it  is  rendered  must  be  regarded  as  a 
final  and  binding  judgment  (Nouvion  v.  Freeman,  iii.  305;  A.  v.  H., 
iii.  314),  though  the  fact  that  it  is  subject  to  be  set  aside,  as  upon 
appeal,  does  not  interfere  with  its  binding  effect  so  long  as  it  stands 
(Paine  r.  Ins.  Co.,  iii.  310). 

§  82.  A  foreign  judgment  creates  an  obligation  which  is  both 
recognized  and  enforced  in  another  State  (Godard  v.  Gray,  iii.  316). 
This  is  true  whether  the  judgment  is  at  law  or  in  equity  (Lord 
ELLRKBoaouoH  in  Sadler  v,  Robins,  iii.  338),  and  whether  it  is  for 
the  plaintiff  or  the  defendant  (Paine  v.  Ins.  Co.,  iiL  310),  and  it  is 
equally  binding  though  a  suit  between  the  same  parties  wiUi  the  same 
subject-matter  was  pending  in  the  other  State,  and  even  if  proceec"- 
ings  were  first  begun  there  (Paine  t;.  Ins.  Co.,  iii.  310);  nor  do 
mistake  of  law  or  of  fact  (Godard  v.  Gray,  iii.  316)  or  irr^roiarity 
of  local  practice  (Pemberton  v,  Hughes,  iii.  322)  in  the  foreign  court 
affect  the  binding  nature  of  a  judgment.  It  is  often  said  that  a 
foreign  judgment  may  be  impeached  for  fraud,  and  indeed  it  may 
usually,  like  a  domestic  judgment,  be  so  impeached  in  equity  (iii. 
842  n.);  but  by  the  better  view  it  cannot  be  so  impeached  at  law, 
though  this  djoctrine  is  sometimes  referred  to  the  Constitution  and 
confined  to  interstate  judgments  (Christmas  v.  Bussell,  iii.   339; 
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Grat,  J.,  in  Hilton  v,  Guyot,  iii.  881;  see  Abercrombie  v.  Aber- 
crombie,  iii.  842).  The  judgment  must  be  for  a  sum  of  money  of 
ascertained  amount;  if  tbe  amount  is  uncertain  the  judgment  cannot 
be  enforced  (Sadler  v.  Robins,  iii.  887);  but  it  may  be  for  an 
amouDt  payable  from  time  to  time,  like  a  decree  for  alimony,  and  it 
will  then  be  enforced  as  to  all  overdue  payments  (Bullock  v.  Bullock, 
iii.  855;  Lynde  v.  Lynde,  iii.  856). 

An  equitable  decree  for  the  doing  of  an  act,  except  the  mere  pay- 
ment of  money,  is  not  by  our  law  enforceable  in  another  court,  even 
of  the  same  State;  there  is  no  form  of  proceeding  for  enforcing  the 
merely  personal  decree  of  a  court  of  equity,  except  by  order  of  the 
court  rendering  it.  It  is  therefore  impossible  to  enforce  a  foreign 
decree  that  an  act  be  done  by  the  defendant,  such  as  making  a 
conveyance,  either  by  decreeing  the  conveyance  without  judicial 
investigation  or  by  regarding  it  as  made  (Bullock  v«  Bullock,  iii. 
848 ;  but  see  Burnley  v.  Stevenson,  iii.  845).  An  additional  objec- 
tion to  enforcing  such  a  decree  is  that  it  is  not  in  its  nature  the 
establishment  of  an  obligation,  but  rather  a  method  of  enforcing  an 
obligation,  a  form  of  execution  (Bullock  v.  Bullock,  iii.  848). 

An  earlier  doctrine,  entirely  overthrown  in  England  and  generally 
in  the  United  States,  that  a  foreign  judgment  was  merely  prima  facts 
evidence  of  the  justice  of  the  claim,  still  prevails  in  a  few  jurisdic- 
tions (iii.  822  n.). 

A  peculiar  doctrine  of  the  Supreme  Ck>urt  of  the  United  States  is 
examined  below  (§  88). 

§  88.  In  the  Civil  Law  a  judgment  is  quite  dififerently  treated. 
No  action  lies  upon  a  judgment  by  that  law,  and  therefore  that 
method  of  enforcing  a  foreign  judgment,  which  prevails  at  common 
law,  is  not  possible.'  By  the  Civil  Law  a  judgment,  (like  some  other 
formal  obligations)  when  made  the  basis  of  a  legal  proceeding  may  be 
examined  by  the  court  merely  for  the  purpose  of  investigating  the 
justice  of  its  original  rendering;  certain  defences  may  be  set  up, 
others  are  not  allowed.  After  this  examination  into  the  merits  of 
the  judgment  if  it  is  approved  it  is  declared  executory,  without  a 
new  judgment  being  rendered ;  and  thus  the  foreign  judgment  itself 
is  eventually  enforced.  This  examination  of  the  merits  is  a  matter  of 
public  policy  (Landesbrandcasse  v.  Assur.  Beiges,  iii.  865). 

If  a  foreign  judgment  is  not  made  the  basis  of  suit,  but  is  set  up 
as  having  created  a  status  (as  for  instance  a  decree  of  divorce)  it  is 
given  full  effect  (X.'s  Appeal,  iii.  864). 

There  is  another  way  in  which  proceedings  may  be  had  on  a 
domestic  judgment  without  bringing  suit  upon  it  ;  it  may  be  declared 
executory  by  writ  of  the  President  of  a  Tribunal,  without  hearing  on 
the  merits,  and  then  execution  will  be  issued  upon  it  at  once.  This 
cannot  be  done  in  the  case  of  a  foreign  judgment  unless  there  is  a 
provision  for  it  in  a  treaty  (Holker  v.  Parker,  iii;  857)  or«  in 
several  States,  in  cases  where  the  country  in  which  it  was  rendered 
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does  the  same  for  jadgmeats  of  the  forum  (Economo  v.  Mesciadis, 
iii.  339;  W.  w.  J.,  iii.  361). 

Where  a  foreign  jadgmeot  will  Dot  be  declared  executory,  suit  may 
be  brought  upon  the  original  claim  (Tilkin-Ueution  e.  Byrne,  iii. 
358;  but  see  Dreyfus  t>.  The  Cinqne-Sorelle,  iii.  364). 

The  difference  between  this  Bystem  and  that  of  the  Common  Lair 
is  clear.  There  is  no  process  similar  to  ours.  The  process  afforded 
for  realizing  upon  a  foreign  Judgment  is  the  same  as  that  provided 
for  a  domestic  claim  of  a  similar  nature.  But  the  process  of  declar- 
ing a  Judgment  executory,  granted  to  foreign  Judgments  by  treaty 
and  in  some  States,  as  a  result  of  statute,  on  the  basis  of  reciprocity, 
grants  to  a  foreign  Judgment  much  greater  force  than  is  given  to  such 
a  Judgment  in  any  Common-Law  State.  It  is  apparent,  therefore, 
that  foreign  decisions,  entirely  apart  from  the  different  system  of  law 
under  which  they  were  rendered,  could  be  no  authority  for  a  doctrine 
of  the  Common  Law  by  which  a  distinction  should  be  made  between 
foreign  Judgments  of  different  countries  upon  some  principle  of  reci- 
procity. Yet  the  Supreme  Court  of  the  United  States,  overlooking 
these  differences,  held  upon  the  Civil  Law  authorittes  that  suit  could 
not  be  brought  in  this  country  upon  a  French  judgment  since  a  Judg- 
ment rendered  in  this  country  would  not  be  declared  executory  in 
France  without  an  examination  of  the  merits  (Hiltou  v.  Guyot,  iii. 
327). 

§  84.  Upon  a  Judgment  being  rendered,  all  issues  of  record  be- 
come, as  to  parties  bound  by  the  Judgment  and  their  privies,  binding 
in  all  future  proceedings.  This  effect  of  ret  judicata  results  from  all 
kinds  of  judgments.  Thus  in  the  case  of  a  Judgment  in  rem,  since 
all  persons  interested  in  the  rea  are  called  upon  to  appear  and  have  a 
right  to  be  heard,  the  final  disposition  of  the  res,  the  title  as  adjudi- 
cated, is  binding  upon  all  the  world.  The  same  thing  is  true  in 
such  an  action  as  to  all  facts  recited  in  the.  judgment  (Croudson  v. 
Leonard,  iii.  367).  And  it  is  only  a  Judgment  in  rem  that  can  affect 
title  as  to  all  the  world  (Clarke  v.  Clarke,  iii.  385).  A  finding  of  a 
fact  essential  to  jurisdiction  (snch  as  domicil,  where  jurisdiction 
depends  npon  that)  is  of  course  not  binding  (Overby  v,  Gordon,  iii. 
377).  In  the  case  of  a  personal  action  only  parties  and  their  privies 
are  bound  (Hohner  v.  Gratz,  iii.  373),  as  for  instance  a  stockholder 
is  bound  by  a  judgment  that  the  corporation  owes  a  debt  (Tel.  Co. 
V.  Purdy,  iii.  374).  A  notion  that  there  is  no  ret  Judicata  in  actions 
of  tort  appears  to  be  without  foundation  (Hohner  v.  Gratz,  iii.  373). 
The  doctrine  of  re*  judicata  in  connection  with  foreign  Judgmenta 
preTails  in  the  Civil  Law;  a  foreign  Judgment  need  not  be  declared 
executory  in  order  to  be  recc^ized  as  rea  judicata  (iii.  390n. ;  see 

e  Navigation  v.  Naville,  iii.  389). 

.   Where  a  court  exercising  Jurisdiction  tn  rem  declares  the 

:he  title  so  declared  must  be  recognized  everywhere  (Hughes  v. 

lius,  iii.  391);  the  only  difficulty  being  to  determine  whether 
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»  court  which  could  exercise  jurisdiction  over  property  has  in  fact 
proceeded  against  the  property  or  has  acted  in  personam  (Castrique  v. 
Imrie,  iii.  391).  The  question  is,  what  was  the  effect  of  the  judg* 
xnent  where  it  was  rendered ;  if  by  the  law  there  it  did  not  affect  the 
title,  it  cannot  be  held  to'  have  done  so  in  a  State  where  similar  pro* 
ceedings  would  have  had  that  effect  (The  City  of  Mecca,  iii.  397); 
while  if  the  proceedings  affected  the  title  by  the  law  of  the  State 
where  the  judgment  was  given  the  effect  will  be  recognized  even  in  a 
State  where  such  proceedings  would  not  have  had  such  an  effect  (S. 
S.  Co.  V.  Bank,  iii.  399). 

§  86.  An  obligation  ex  delicto  is  governed  by  the  law  of  the  place 
where  it  arises;  or,  in  the  language  of  the  Common  Law,  liability  in 
tort  depends  upon  the  law  of  the  place  where  .the  act  claimed  to  be  a 
tort  was  committed  (Willes,  J.,  in  Phillips  v.  Eyre,  ii.  309;  Le 
Forest  v,  Tolman,  ii.  315;  Davis  v.  R.  R.,  ii.  316),  and  therefore  an 
act  which  does  not  give  rise  to  liability  where  it  was  committed 
cannot  be  the  basis  of  an  action  anywhere  (Phillips  v.  Eyre,  ii.  308; 
Beacham  v.  Portsmouth  Bridge,  ii.  328).  Thus  the  law  of  the  place 
of  the  act  determines  whether  damages  will  be  given  against  one  ^ho 
causes  the  death  of  another  (Wooden  v.  E.  R.,  ii.  332;  R.  R.  t;. 
Babcock,  ii.  335),  whether  an  action  of  tort  survives  (Higgins  v.  R. 
R.,  ii.  320;  but  see  Whitten  v.  Bennett,  ii.  323),  whether  a  master 
is  liable  to  his  servant  for  a  tort  committed  by  a  fellow-servant 
(Alexanders.  Pennsylvania  Co.,  ii.  325;  see  ii.  328 n.),  and  whether 
contributory  negligence  bars  a  right  of  action  (Devens,  J.,  in  Davis 
V.  R.  R.,  ii.  317;  R.  R.  v.  Whitlow,  ii.  329).  This  general  doctrine 
is  applied,  so  far  as  possible,  to  torts  committed  on  the  high  seas 
(The  Scotland,  ii.  341;  ii.  347  n.). 

In  England,  however,  the  law  of  the  forum  seems  to  be  relied  upon, 
at  least  to  this  extent:  that  if  the  foreign  a«t  where  done  was  not 
entirely  justifiable,  and  by  the  English  law  it  would  constitute  a  tort, 
an  action  will  lie  in  England,  though  where  done  it  gave  rise  to  no 
liability  in  favor  of  the  injured  party  (Machado  v.  Pontes,  ii.  311); 
while  even  if  by  the  law  of  the  place  of  the  act  liability  arose  to  the 
injured  party,  he  will  not  be  allowed  to  recover  in  England  unless 
the  act  would  constitute  a  tort  by  the  English  law  (The  Halley,  ii. 
337). 

Except  in  England,  a  cause  of  action  sounding  in  tort  may  be 
enforced  in  any  jurisdiction,  even  where  the  act  out  of  which  the 
cause  of  action  arose  would  not  be  a  tort  (Walsh  t;,  R.  R.,  iii.  445), 
as  for  instance  where  the  action  is  given,  by  statute,  for  causing  the 
death  of  a  human  being  (Dennick  v.  R.  R.,  iii.  436;  see  Richardson 
V.  R.  R.,  iii.  434).  The  action  is  allowed  for  any  act  made  tortious 
by  statute  so  long  as  the  remedy  is  compensatory  (Gardner  t^.  R.  R., 
iii.  443),  but  not  of  course  where  it  is  for  the  recovery  of  a  penalty 
(I  50). 

§  87.  Where  a  contractual  obligation  is  in  question,  the  place  of 
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making  the  contract  is  important;  and  before  considering  the  law 
that  applies  to  contracts,  it  is  first  essential  to  determine  the  place  of 
contracting. 

A  contract  is  made  at  the  place  where  it  first  becomes  a  binding 
obligation.  Thus,  a  bond  is  made  where  it  is  delivered,  not  where 
it  is  signed  (Baring  v,  Commrs.,  ii.  348);  a  policy  of  insurance 
mailed  directly  by  the  company  to  the  assured  is  made  where  it  is 
mailed  (Ins.  Co.  v.  Tnttle,  ii.  850),  bat  a  policy  sent  to  an  agent 
of  the  company  and  by  him  delivered  to  the  assured  is  made  at  the 
place  of  delivery  (Assurance  Soc.  v.  Clements,  ii.  352) ;  a  note  sent 
by  mail  is  made  where  it  is  delivered  to  the  payee  (Staples  v.  Nott, 
ii.  354) ;  a  sale  of  chattels,  where  the  goods  sold  are  delivered  to  an 
express  company  for  the  purchaser  (Mack  v.  Lee,  ii.  356) ;  a  contract 
made  by  letter,  where  the  letter  of  acceptance  is  mailed  (Worcester 
Bk.  t\  Wells,  ii.  358;  see  Bernheim  v.  Raaz,  ii.  362),  and  so  of  a 
contract  completed  by  telegraph  (Perry  v.  Mount  Hope  Iron  Co.,  Ii. 
357).  A  unilateral  contract  is  made  where  the  consideration  is  per- 
formed ;  thus  a  contract  of  guaranty  is  made  where  the  guaranty  is 
acted  upon  (Milliken  v.  Pratt,  li.  11).  A  contract  made  by  an  agent 
is  made  where  the  agent  acts  (Gsat,  C.  J.,  in  Milliken  v.  Pratt,  ii. 
13),  even  where,  the  agent  being  unauthorized,  the  principal  is  not 
liable  without  ratification  (Hill  v.  Chase,  ii.  361). 

§  88.  All  questions  as  to  the  form  of  a  contract  depend  upon  the 
law  of  the  place  of  contracting.  Thus  that  law  determines  whether 
a  stamp  is  required  for  validity  (Clegg  t;.  Levy,  ii.  363;  but  see 
Valery  v.  Scott,  ii.  373),  and  whether  the  contract  must  be  in  writing 
(Scudder  v.  Bauk,  ii.  364 ;  Hunt  v.  Jones,  ii.  367 ;  ii.  369  n. ;  but  see 
Hall  V.  Cordell,  ii.  370).  So  the  law  of  the  .place  of  making  deter- 
mines the  form  of  a  mercantile  instrument  (ii.  512  n.). 

§  89.  Capacity  to  contract  depends,  in  the  United  States,  upon  the 
law  of  the  place  of  contracting  (Milliken  v.  Pratt,  ii.  11;  ii.  512  n.); 
even  though  there  is  capacity  by  the  law  of  domicil,  but  none  by  the 
law  of  the  place  of  contracting  (Nichols  &  Shepard  Co.  v.  Marshall, 
ii.  21).  In  £ngland,  as  has  been  seen  (§  46)  capacity  is  said  to  be 
governed  by  the  law  of  the  domicil  (Cotton,  L.  J.,  in  Sottomayor 
0.  De  Barros,  ii.  72),  though  the  question  is  not  definitively  settled 
(Cooper  V.  Cooper,  ii.  9). 

§  90.  The  question  whether  a  contract  is  valid,  that  is,  whether  to 
the  agreement  of  the  parties  the  law  has  annexed  an  obligation  to 
perform  its  terms,  can  on  general  principles  (§  14)  be  determined  by 
no  other  law  than  that  which  applies  to  the  acts,  that  is,  by  the  law 
of  the  place  of  contracting.  If  the  law  at  that  place  annexes  an 
obligation  to  the  acts  of  the  parties,  the  promisee  has  a  legal  right 
which  no  other  law  has  power  to  take  away  except  as  a  result  of  new 
acts  which  change  it  (§  4).  If  on  the  other  hand  the  law  of  the  place 
where  the  agreement  is  made  annexes  no  l^al  obligation  to  it,  there 
is  no  other  law  which  has  power  to  do  so. 
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On  0oand  principle,  therefore,  everything  which  has  to  do  with  the 
validity  and  the  nature  of  the  obligation  should  be  determined  by 
the  law  of  the  place  of  making.  And  this  is  held  in  several  jurisdic- 
tions. Thus  it  has  been  held  that  the  validity  of  a  contract  depends 
upon  the  law  of  the  place  of  contracting  (Lord  Ellenbobougu  in 
Clegg  V.  Levy,  ii.  868;  Hunt,  J.,  in  Scudder  v.  Bank,  ii.  866; 
Carnegie  v.  Morrison,  ii.  894),  so  that  if  by  that  law  the  contract  is 
void  it  can  nowhere  be  regaixled  as  valid  (Kennedy  v,  Cochrane,  ii. 
400;  Arbuckle  v,  Reaume,  ii.  404)  even  though  it  is  valid  by  the 
law  of  the  place  of  performance  (Blackweli  v,  Webster,  ii.  402 ;  but 
see  Richardson  v.  Rowland,  ii.  404  n.).  Thus  the  validity  of  the 
consideration  (ii.  512  n.),  the  nature  of  the  obligation,  as  whether  it 
is  negotiable  (Ory  v.  Winter,  ii.  511;  ii.  512  n.;  Bank  v.  Talbot, 
ii.  405),  the  rights  of  parties  (Carnegie  v.  Morrison,  ii.  894 ;  Millard 
t^.  Brayton,  ii.  408),  the  existence  of  conditions  (Mut  Life  Ins. 
Co.  V.  Cohen,  ii.  508)  are  determined  by  that  law. 

But  a  doctrine  which  has  obtained  considerable  currency  is  that  the 
validity  of  a  contract  depends  upon  the  law  of  the  place  of  perform* 
ance  (Pritchard  v.  Norton,  ii.  888;  Tanet,  C.  J.,  in  Andrews  v.  Pond, 
ii.  412).  This  indefensible  notion  is  based  upon  a  dictum  of  Lord 
Mansfield  (Robinson  v.  Bland,  ii.  876),  in  which  the  other  judges 
did  not  concur.  The  majority  of  the  court  in  that  case  suggested  a 
rule  never  adopted  in  any  case,  that  is,  that  the  validity  is  to  be 
determined  by  the  law  of  the  forum.  This  doctrine  that  the  law  of 
the  place  of  performance  governs  leads  to  difficulty  when  performance 
is  to  be  made  in  more  than  one  place;  and  here  the  courts  adopting 
this  rule  '^fall  back  upon  "  the  law  of  the  place  of  making  (Bbadlet, 
J.,  in  Morgan  v.  R.  R.,  ii.  504;  ii.  542  n.). 

The  doctrine  at  present  prevailing  in  England  and  probably  in  the 
Supreme  Court  of  the  United  States  and  in  many  States,  is  that  the 
law  governing  the  contract  is  the  law  which  the  parties  intended  to 
govern  it  (In  re  Missouri  S.  S.  Co.,  ii.  881;  Liverpool  S.  Co.  v.  Ins. 
Co.,  ii.  581).  But  as  this  intention  must  be  drawn  from  the  contract 
itself  (at  least  if  it  is  a  written  contract)  there  is  usually  no  direct 
evidence  of  the  intention,  and  the  court  falls  back  upon  presumption. 
Courts  are  by  no  means  agreed  as  to  the  proper  presumption  in  this 
case.  It  has  been  said  that  the  court  will  presume  that  the  parties 
intend  to  be  governed  by  the  law  of  the  place  of  making  (Fry,  L.  J, 
in  In  re  Missouri  S.  S.  Co.,  ii.  886;  Grat,  J.,  in  Liverpool  S.  Co. 
V.  Ins.  Co.,  ii.  586),  by  the  law  of  the  place  of  performance  (Fell, 
J.  in  Burnett  v,  R.  R.,  ii.  547),  and  by  the  law  of  that  one  of  these 
two  places  which  makes  the  contract  valid  (Fry,  L.  J.,  in  In  re 
Missouri  S.  S.  Co.,  ii.  887;  Matthews,  J.,  in  Pritchard  v,  Norton,  ii. 
891;  Bigelow  v.  Burnham,  ii.  423;  Cole,  J.,  in  Talbot  v,  Transp. 
Co.,  ii.  544).  The  whole  doctrine  seems  unsound,  as  it  is  opposed 
to  the  principle  that  rights  are  created  not  by  the  will  of  the  parties 
but  by  the  law  (§  2). 
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§  91.  Contracts  claimed  to  be  usariouB  seem  to  have  been  dealt 
with  in  a  special  way  (Beck,  C.  J.,  in  Bigelow  v.  Bornham,  ii.  424). 
The  courts,  whether  from  love  of  commerce  or  from  hatred  of  usury 
laws,  have  upheld  contracts  whenever  it  was  possible  against  the 
defence  of  usury.  They  have  generally  upheld  the  contract  if  it  was 
valid  either  by  the  law  of  the  place  of  making  or  by  that  of  the  place 
of  performance,  upon  the  theory  that  the  parties  chose  to  be  governed 
by  that  law  which  gave  valid  i^  to  their  acts  (iL  414  n. ;  Bigelow  v. 
Bumham,  ii.  423),  and  some  courts  have  gone  so  far  as  to  allow  the 
contract  validity  as  a  result  of  some  third  law  chosen  bona  fide  (as 
for  instance  the  law  of  the  debtor's  domicil)  though  the  contract  is 
invalid  both  by  the  law  of  the  place  of  making  and  by  that  of  the 
place  of  performance  (Scott  v.  Perlee,  ii.  419).  And  where  the  con- 
tract is  simply  the  renewal  of  an  earlier  contract,  valid  where  made, 
but  void  by  the  law  that  governs  the  renewal,  the  new  contract  has 
been  upheld  (Savings  Bank  v.  Low,  ii.  428).  But  this  broad  right 
to  choose  one's  law  is  subject  to  certain  exceptions.  The  right  of 
choice  is  denied  and  the  contract  subjected  to  the  law  of  the  place 
of  making  if  the  contract  is  usurious  by  both  laws  (Andrews  v.  Pond, 
ii.  410),  or  if  the  law  of  the  place  of  making  is  prescribed  by  a  statute 
of  that  place  (Fowler  i;.  Trust  Co.,  ii.  425);  and  the  same  rule  has 
been  followed  where  the  usury  consists  not  in  a  loan  upon  usurious 
interest,  but  in  the  usurious  discounting  of  a  note  (Brown  v,  Nevitt, 
ii.  414).  In  a  few  States  usury  is  rigidly  governed  by  the  law  of  the 
place  of  contracting  (Akers  v.  Demond,  ii.  416). 

A  usury  act  may  not  affect  the  validity  of  the  obligation,  but 
merely  bar  a  remedy ;  in  such  a  case  it  is  on  general  principles  (§  54) 
applicable  only  to  suits  in  the  courts  of  the  State  (Gale  v.  Eastman, 
ii.  430). 

§  92.  Where  it  is  claimed  that  one  is  bound  by  a  contract  entered 
into  by  his  agent,  two  questions  Jirise;  whether  the  actor  was  his 
agent,  and  what  was  the  effect  of  the  act.  Whether  the  actor  was  an 
agent  is  purely  a  question  of  fact,  depending  solely  upon  evidence. 
The  authorizing  of  an  act  by  an  agent  is  not  the  creation  of  a  right; 
it  depends  solely  upon  the  will  of  the  party,  not  upon  the  law.  Legal 
capacity  is  therefore  not  necessary  in  order  to  create  an  agency 
(Milliken  t^.  Pratt,  ii.  11;  but  see  Freeman's  Appeal,  ii.  17).  If  the 
alleged  agency  was  created  by  instrument  in  writing,  the  meaning  of 
the  instrument  might  of  course  depend  upon  the  law,  as  it  certainly 
would  upon  the  language,  of  the  place  of  making  (Chatenay  v.  Tel. 
Co.,  ii.  453);  and  if  it  were  to  be  inferred  from  a  contract,  the  effect 
of  the  contract  being  in  question,  the  law  of  the  place  of  contracting 
would  be  important.  Thus  where  one  entered  into  a  limited  partner- 
ship in  Cuba,  the  question  whether  the  special  partner  was  a  party  to 
the  act  of  a  general  partner  would  depend  upon  the  nature  of  a 
special  partnership  according  to  the  Cuban  law  (King  v.  Sarria,  ii. 
448). 
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The  existence  and  extent  of  the  agent's  authority  having  thus  been 
determined  as  a  question  of  fact  (in  the  determination  of  which  the 
law  of  the  place  of  creation  is  only  incidentally  involved),  the 
question  whether  the  agent  in  carrying  out  this  authority  binds  his 
principal  depends  upon  the  law  of  the  place  where  the  agent  acts 
(Ghatenay  v.  Tel.  Co.,  ii.  453;  Milliken  v.  Pratt,  ii.  11;  but  see 
Freeman's  Appeal,  ii.  17).  Thus,  whether  a  man  is  responsible  as 
partner  for  the  act  of  one  with  whose  business  he  has  some  connec* 
tion  depends  upon  the  law  of  the  place  where  the  contract  is  made 
upon  which  it  is  attempted  to  hold  him  (Waverly  Nat.  Bank  v.  Hall, 
ii.  445;  Baldwin  v.  Gray,  ii.  447). 

§  93.  The  obligation  of  a  carrier,  though  not  strictly  contractual, 
depends  upon  the  voluntary  assumption  of  a  duty,  and  the  extent  of 
the  obligation  should  therefore  be  determined  by  the  law  of  the  place 
where  the  duty  arises  (Liverpool  S.  Co.  v.  Ins.  Co.,  ii.  531;  Talbot 
V.  Transportation  Co.,  ii.  542;  Dike  v.  Erie  Ry.,  ii.  539),  though  a 
few  cases  apply  the  law  of  the  place  of  performance  (Burnett  v.  R. 
R.,  ii.  546);  and  the  latter  law  is  rightly  held  to  govern  matters 
which  have  to  do  with  performance  (Curtis  v.  R.  R.,  ii.  544). 

§  94.  The  interpretation  of  an  instrument  is  a  question  rather  of 
fact  than  of  law;  but  the  court  in  interpreting  is  assisted  by  certain 
canons  of  construction,  some  of  which  have  to  do  with  the  Conflict  of 
Laws. 

If  the  instrument  is  the  instrument  of  one  party  it  should  be  given 
the  interpretation  which  it  would  have  at  the  domicil  of  the  writer;  as 
in  the  case  of  a  will  (§  77),  or  of  a  power  of  attorney  (Chatenay  v. 
Brazilian  &c,  Tel.  Co.,.ii.  458).  This  is  true  as  to  covenants  in 
deeds  of  foreign  lands  (Bethell  v.  Bethell,  ii.  441).  So  of  any  por- 
tion of  a  document  which  may  be  regarded  as  the  language  of  one 
party  (Knights  Templars  Assoc,  v.  Greene,  ii.  434).  Usually,  how- 
ever, the  instrument  must  be  regarded  as  the  joint  act  of  the  parties. 
If  both  parties  are  domiciled  in  the  same  State,  that  State  would 
naturally  supply  the  interpretation  (Mullen  v.  Reed,  ii.  431).  It 
has,  however,  been  held  that  the  interpretation  of  an  instrument  was 
to  be  according  to  the  law  of  the  place  of  performance  (London 
Assurance  v.  Co.  de  Moagens,  ii.  438). 

§  95.  The  effect  of  a  contract  is  determined  by  the  law  of  the 
place  where  the  effect  is  to  be  had.  Thus,  the  effect  of  drawing  a  bill 
upon  a  fund  in  the  hands  of  the  drawee,  whether  or  not  it  operates  as 
an  assignment,  depends  upon  the  law  which  controls  the  fund  (ii. 
531  n. ;  but  see  Blanzy  Coal  Co.  v,  Davillier,  ii.  530).  The  effect  of 
carrying  out  the  terms  of  a  contract  depends  on  the  law  of  the  place 
of  performance  (Waverly  Nat  Bank  v.  Hall,  ii.  445).  The  effect  of 
payment  of  part  of  a  judgment  debt  by  a  Joint  defendant  depends 
upon  the  law  of  the  place  of  the  judgment  (Greenwald  v,  Easter,  ii. 
504).  The  effect  of  breach  of  a  contract  for  arbitration,  whether  or 
not  the  court  is  ousted  from  jurisdiction,  depends  upon  the  law  of  the 
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place  at  which  the  arbitration  ahoiild  have  taken  place  (Hamljn  v. 
Taliflker  Distillery,  ii.  456). 

§  96.  Questions  as  to  the  performance  of  a  contract  depend  upon 
the  law  of  the  place  of  performance.  Thus  the  acts  required  of 
sureties  are  those  laid  down  at  the  place  for  the  principal  to  perform 
(Cox  v.  U.  S.,  ii.  473).  What  constitutes  payment  (Graham  v. 
Bank,  ii.  479),  the  application  of  payments  (Queen  v.  Ogilvie,  ii. 
483),  the  time  for  payment  (Stebbins  v.  Leowolf,  ii.  478;  Bouquette 
V.  Oyermann,  ii.  522;  Rotta  v,  Ehrt,  ii.  529),  the  allowance  of  days 
of  grace  on  a  note  (Bowen  v.  Newell,  ii.  528)  and  the  proper  medium 
of  payment  (Benners  v,  Clemens,  ii.  479;  all  depend  upon  the  law  of 
the  place  of  payment;  and  the  same  law  regulates  the  rate  of  interest 
and  the  measure  of  damages  (§54).  The  form  of  protest  for  non- 
payment of  a  bill  is  also  regulated  by  the  law  of  the  place  of  payment 
(ii.  522;  see  Gibbs  v.  Sewastianoff,  ii.  528).  It  has,  however,  been 
held  that  the  necessity  for  notice  of  non-payment  of  a  bill  and  the 
nature  of  the  notice  depend  upon  the  law  of  the  place  where  the 
obligation  arises  (Aymar  t;.  Sheldon,  ii.  518) ;  and  it  has  been  held 
in  England  that  performance  is  to  to  be  excused,  if  at  all,  by  the  law 
of  the  place  of  contracting  (Jacobs  v.  Credit  Lyonnais,  ii.  468). 

§  97.  It  would  seem  that  the  discharge  of  a  contract  also  should  be 
governed  by  the  law  of  the  place  of  performance;  but  authority  seems 
to  refer  it  to  the  law  of  the  place  of  contracting,  as  a  question  that 
has  to  do  with  the  nature  of  the  obligation.  Thus,  the  discharge  of 
a  surety  is  held  to  depend  upon  the  law  of  the  place  of  contracting 
(Tenant  v.  Tenant,  ii.  505) ;  and  so  of  di8chai*ge  of  an  obligation 
for  non-performance  (Morgan  v.  R.  R.,  ii.  501).  So  discharge  of  a 
contract  by  proceedings  in  bankruptcy  depends  upon  the  law  of  the 
place  of  contracting  (Gibbs  t;.  Soc.  Industrielle,  ii.  486),  though  in 
this  country,  perhaps  as  a  result  of  the  Constitution,  it  is  held  to 
depend  upon  jurisdiction  over  the  creditor  (Felch  v.  Bugbee,  ii.  489 ; 
Phoenix  Bank  v.  Batcheller,  ii.  493).  A  corporation  was  held  dis* 
charged  from  its  obligations  according  to  the  law  of  the  State  of 
charter  (Ry.  v.  Gebhard,  ii.  496).  Where  dischai^e  is  alleged 
because  of  the  receipt  by  the  creditor  of  a  note  in  payment,  the  law 
of  the  place  of  performance  seems  to  be  accepted  as  controlling 
(Tarbox  v.  Childs,  ii.  476). 

§  98.  As  a  general  rule  a  valid  contract  will  be  enforced  in  a 
foreign  State,  even  if  such  an  agreement  there  made  would  not  have 
been  legally  binding  (Greenwood  v*  Curtis,  iii.  474);  and  this  has 
been  held  even  of  a  contract  to  convey  land  in  the  State  in  which 
suit  is  brought  (Poison  v.  Stewart,  iii.  491).  Even  a  contract  made 
by  parties  who  contemplated  a  breaking  of  the  laws  of  the  forum  will 
be  enforced  in  favor  of  a  party  who  took  no  part  in  the  actual  law- 
breaking  (Waymell  v.  Reed,  iii.  446 ;  Hill  v.  Spear,  iii.  447). 

Where,  however,  the  contract  or  the  enforcement  of  it  is  contrary 
to  the  public  policy  of  the^forum  (§48)  it  will  not  be  enforced 
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(Emery  v.  Barbank,  iii.  484;  Delaunay  v.  Ids.  Co.,  iii.  497).  Thus 
if  it  is  immoral  (Flagg  v.  Baldwin,  iii.  461)  or  if  it  is  an  agreement 
to  effect  an  illegal  object  (Hope  v.  Hope,  iii.  468)  or  to  evade  the 
law  of  the  foram  (Turner,  L.  J.,  in  Hope  v,  Hope,  iii.  471)  the  courts 
will  refuse  to  entertain  action  upon  it.  As  it  is  a  question  of  public 
policy,  courts  well  may  and  do  differ  in  particular  cases.  Thus  it 
has  been  held  that  a  contract  limiting  the  liability  of  a  carrier  for 
negligence,  good  where  made,  but  invalid  by  the  law  of  the  forum, 
will  be  enforced  (Fonseca  v.  S.  S.  Co.,  iii.  477),  and  that  it  will  not 
(The  Kensington,  iii.  478).  So  it  has  been  held,  in  a  State  where  a 
married  woman  is  incompetent  to  contract,  that  public  policy  forbids 
suit  against  a  married  woman  there  domiciled  upon  a  valid  contract 
made  by  her  abroad  (Armstrong  v.  Best,  iii.  487);  but  the  contrary 
has  been  intimated  (Gray,  C.  J.,  in  Milliken  v.  Pratt,  ii.  17).  It 
has  been  held  that  if  any  part  of  a  contract  i»  obnoxious  to  the  local 
law  no  other  portion  of  the  same  contract,  though  harmless  in  itself, 
will  be  enforced  (Turner,  L.  J.,  in  Hope  t;.  Hope,  iii.  473;  but  see 
Greenwood  v.  Curtis,  iii.  474). 

§  99.  The  existence  of  a  quasi-contractual  obligation  depends 
upon  the  law  of  the  place  where  the  ftcts  were  done  which  gave  rise 
to  the  obligation  (Brackett  v.  Norton,  ii.  548). 
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